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9 UNITED STATES DISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
- 11 SAN JOSE DIVISION
§ 12
s DAVID ELIAS, individually and on behalf of a) CaseNo.: 12-CV-00421+HK
'% 13 others similarly situated and general public, )
a 14 o )
@ Plaintiff, ) ORDER GRANTINGMOTION TO
@ 15 V. ) DISMISS
2 )
§ 16 HEWLETT-PACKARD COMPANY, etal.,, )
= )
> 17 Defendants )
18 )
19 Plaintiff David Elias (“Plaintiff” or “Elias”) brings this putative class actioniagta
20 HewlettPackard Co. and Does 1 through(8Defendants” or “HP")alleging: (1) violation offte
21 Consumers Legal Remedies AGCLRA”), California Civil Code 88 175@&t seq. (2) violation of
29 California’s False Advertising Law (“FAL”), California BusinessdaProfessions Code 88 17500,
23 et seq. (3) fraud; (4) breach of express warraptysuant to California Commercial Code 88 2100,
24 et seq. (5) violation of the Son@everlyConsumer Warranty Act, Civil Code 88 17@0seq.and
25 (6) violation of California’s Unfair Competition Law (“UCL"), CaliforniauBiness and
26 Professions Code 88 172@2,seq Having considered the submissions @f plarties and the
27 relevant lawthe Court herebERANTS DefendantdMotion To Dismisswithout prejudice.
28
1
CaseNo.: 12CV-00421LHK
ORDER GRANTING MOTION TO DISMISS
Dockets.Justia.cpm


http://dockets.justia.com/docket/california/candce/5:2012cv00421/250558/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv00421/250558/26/
http://dockets.justia.com/

United States District Court

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O W 0o N o 0N WwWN B O

BACKGROUND
A. Factual Allegations

Plaintiff, on behalf of himself and those similarly situated, brings suit agaefsndants
for allegedly selling computers withadequate power supplieBirst Am. Compl. (FAC") 1 1,
ECF No. 1-3 Defendatsoffer two lines of desktop computers which are at issue here, known
the HP Pavilion Slimline ses€“Slimline”) and the HP Pavilion seri¢¥Pavilion”). FAC  17.
Customers are able to customimemerous components of these computers, including the opera
system, RAM or hard drive memory, graphics cards, monitor, speakers, or soffA& €] 18.
The computerare alseequipped with a power supply unit that is not customizable. RI®-20.
All Slimline computers are shippedtivia 220-watt power supply unit, anmbst Pavilion
computers are shipped with a 300-watt power supply unit. A

Among the customizable optiort$P offers a number of graphics cards for which the
manufacturersacommend a minimum power supply of 300 or 400 watts. ffAZ HP does not
disclose when a particular computer is configured such that the minimum recondrpemchs
supply for the graphics card exceeds the power supply of the computer, nor doesritgore
customer from buying such a computer. FIAZ3. When the computers are configured as such
Plaintiff alleges that they “may fail to boot, freeze, randomly restadtganerally underperform.
They also may experience hardware and software failure, overheat,atrdstan even catch fire,
resulting in permanent damage and a complete loss of the computer.” FAC { 26.

HP provides written product warranties, which state, “in similar or identical {&theg
“the HP Hardware Products that you have purchased or leased from HP arenfrdeftrots in
materials or workmaship under normal use.” FAC § 7HP’s website also makes several
statements which, according to Plaintiff, “affirmatively market and adveheheir Slimline and
Pavilion computers have sufficient power to operate the touted componEAG.J 24 For
example, the website states that the Pavilion computers provide “palitihle performance
delivered in a class desktop PC,” and that the Slimline computers “deliver full power and

performance withoud towering presence.” FAC { .2#&laintiff further alleges thadP “is well

CaseNo.: 12CV-0042ELHK
ORDER GRANTING MOTION TO DISMISS

ting




United States District Court

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O W 0o N o 0N WwWN B O

aware of the need for an adequate power supply,” referencing a peigesamebsite entitled
“Troubleshooting Power Supply Issues” and an online forum hostetiPlay which customers
discuss issues with power supplies. FAC R27-

Plaintiff purchased a Slimlineomputer with a 220-watt power supply on or about June 1
2010, and opted to include a graphics card for whiemthnufacturer recommended a minimum
300-watt power supply. FAC 11 23 His computer malfunctioned in November26fL1, and
the computer’'s motherboard was damaged beyond repair. FACH]&8tiff contacted
Defendants for assistance, but they “woodd replace the computer or even agree to repaitdt.”

B. Procedural History

Plaintiff filed a putative class action complaint against Defersdarthe Superior Court of
California for the County of Santa Clara on December 9, 2011, ECF No. 1-2, and subsequent]
filed his first amended complaint (“FAC”) on December 22, 2034eECF No. 1-3.The
complaint was fileabn behalf ofany persowho, between December 7, 2007, and the present,
“purchased, in the United States, an HP computer with an included power supply unit having
rated capacity lower than (1) the total combined wattage of all internal P@oents and
peripherals or (2) the capacity recommended by thesfaaturer of any included component or
peripheral’ FAC § 33 Plaintiff's complaintalleges six causes of actiqi) violation of tle
Consumers Legal Remedies Act (“CLRAQalifornia Civil Code 88 175@&t seq. (2) violation of
California’s False Adwdising Law (“FAL”), California Business and Professions Code 88 1750
et seq. (3) fraud; (4) breach of express warraptyrsuant to California Commercial Code 8§ 210(
et seq. (5) violation of the Song-Beverly Consumer Warranty Act, Civil Code 88 ¥t¥&g.and
(6) violation of California’s Unfair Competition Law (“UCL"), CaliforniauBiness and
Professions Code 88 172@,seq.

Defendand removed the case to this Court on January 26, 2012. ECF N&.then filed

a notion to dismis#laintiff’'s FAC based on Federal Rules of Civil Procedure 12(b)(6) and 9(b]).

Mot. to Dismiss Pl.’'s FAC (“Mot.”)ECF No. 11.Plaintiff filed a response to the motiseePl.’s
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Opp.to Defs.” Mot. to Dismiss FAC (“Opp’n”), ECF No. 19, to which Defenddilesl a reply,see
Defs.” Reply Supp. Mot. to Dismiss P4 FAC (“Reply”), ECF No. 20.
. LEGAL STANDARDS
A. Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a defendant may move to dismis
action for failure to allege “enough facts tatsta claim to relief that is plausible on its facB&ll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct alleged. The plausibility standard is nab a&ki
‘probability requirement,’” but it asks for more than a sheer possibility that addefehas acted
unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal citation omitted). For purpos
of ruling on a Rule 12(b)(6) motion, the Court “accept[s] factual allegations in the aiotrgs
true and construe[s] the pleadings in the light most favorable to the nonmoving péatyzarek
v. St. Paul Fire & Marine Ins. Cp519 F.3d 1025, 1031 (9th Cir. 2008).

Nonetheless, the Court need not accept as true allegations contradicteaibihjudi
noticeable facts, and the “[C]ourt may look beyond the plaintiff's complaint tteraatf public
record”without converting the Rule 12(b)(6) motion into one for summary judgn&raw v.

Hahn 56 F.3d 1128, 1129 n.1 (9th Cir. 199%e Van Buskirk v. Cable News Network,, 1284
F.3d 977, 980 (9th Cir. 2002ychwarz v. United Statea34 F.3d 428, 435 (9th Cir. 2000). Nor is
the Court required to “assume the truth of legal conclusions merely becausedleagst in the
form of factual allegations.”Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 20Xfber curiam)
(quotingW. Min. Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusory
allegations of law and unwarranted inferences are insufficient to defeaiaam trootlismiss.”

Adams v. Johnsei355 F.3d 1179, 1183 (9th Cir. 2004gcord Igba) 556 U.S. at 678.
Furthermore, “a plaitiff may plead [him]self out of court™ if he “plead[s] facts which esisibl
that he cannot prevail on his .claim.” Weisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (quotingVarzon v. Drew60 F.3d 1234, 1239 (7th Cir. 1995)).
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B. Rule9(b)

Claims sounding in fraud or mistake are subject to the heightened pleading regtsrem
Federal Rule of Civil Procedure 9(b), which requires that a plaintiff alldgag “must state with
particularity the circumstances constituting fraugted.R. Civ. P. 9(b)see Kearns v. Ford Motor
Co, 567 F.3d 1120, 1124 (9th Cir. 2009). Courts in the Ninth Circuit have held that claims fof
both fraud and negligent misrepresentation are subject to RuleSb)Meridian Project Sys.,

Inc. v. Hardin Const. Co., LLGI04 F. Supp. 2d 1214, 1219 (E.D. Cal. 200&lson v. Union
Bank of Cal., N.A.290 F. Supp. 2d 1101, 1141 (C.D. Cal. 20@3gn Holly Entm’t, Inc. v.
Tektronix, Inc. 100 F. Supp. 2d 1086, 1093 (C.D. Cal. 1999). Tisfgahe heightened standard
under Rule 9(b), the allegations must be “specific enough to give defendantohttiee
particular misconduct which is alleged to constitute the fraud charged so theathégfend
against the charge and not just deny that they have done anything wEamegen v. Weidner
780 F.2d 727, 731 (9th Cir. 1985). Thus, claims sounding in fraud must allege “an account of
‘time, place, and specific content of the false representations as well as thegehtine parties
to the misrepresentatiofis.Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 20Q(per curiam,
The plaintiff must set forth what is false or misleading about a statement, and wiaysi¢ i’s
Decker v. Glenfed, Inc. (In re Glenfed, Inc. Sec. Lit#R)F.3d 1541, 1548 (9th Cir. 199én
banc),superseded by statute on other grounds as stated in Marksman Partners, L.P. v. Chant
Pharmaceutical Corp.927 F. Supp. 1297, 1309 (C.D. Cal. 1996).

C. Leaveto Amend

If the Court determines that the complaint should be dismissed, it must then deciaerwh
to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedwg¢olamend
“shall be freely given when justice so requires,” bearing in mind “the undgnbarpose of Rule
15 .. [is] to facilitate decision on the merits, rather than on the pleadings or technicalitogez
v. Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (en banc) (internal quotation markgatrnzh
omitted). Nonetheless, a court “may exercise its discretoteny leave to amend due to ‘undue

delay, bad faith or dilatory motive on part of the movant, repeated failure to cwiengés by
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amendments previously allowed, undue prejudice to the opposing party. . ., [and] futility of
amendment.” Carvalho v.Equifax Info. Servs., LLG29 F.3d 876, 892-93 (9th Cir. 2010)
(quotingFoman v. Davis371 U.S. 178, 182 (1962)) (alterations in original).
1. DISCUSSION
A. Breach of Warranty Claims

Plaintiff's fourth and fifth causes of action both assert that DefenQaséshed a warranty
by selling the computers at issuelaintiff's fourth causef action alleges that HBYeached its
express, written warrangursuant to California Commercial Code 88 2MiGeq SeeFAC
11 74, 79-80. His fifth cause of actiofeglkes thaHP breached its implied warranty of
merchantabilityas provided by the Sorigeverly Consumer Warranty Act (the “SceBgverly
Act”). Seed. 188, 92. As explained below, the CoGRANTS Defendant’ Motion to Dsmiss
both claims

1. Breach of Express Warranty

Plaintiff's fourth cause of action alleges th#® breached its express warranty by “selling

computers with insufficient power supplies.” FABO. California Commercial Code

§ 2313 provides that an express warranty is created by:

(a) Any affirmation of fact or promise made by the seller to the buyer whichselate
to the goods and becomes part of the basis of the bargain creates an express
warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain
creates an express warranty that the goods shall conform to the description.

Cal. Com. Code 8 2313. To prevail on a breach of express warranty claim, Plaintiff must pro
(1) “the seller’'s statements cinute an affirmation of fact or promise or a description of the

goods; (2) the statement was part of the basis of the bargain; and (3) rdn&ywars breached.

Weinstat v. Dentsply Int’l, Inc180 Cal. App. 4th 1213, 1227 (2010) (internal quotation marks and

citation omitted) Proof of reliance on specific promises is not requited.
The parties do not appear to contest that HP’s written product warranty isauadin of
fact or promise, or that it was part of the basis of the bar@eeMot. at 5-6; Opp’n at 8. The

dispute instead focuses on the fact that the duration of the warranty is limitedytaone

6
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CompareMot. at 6,andReply at 2with Opp’n at 8;seeMot. Ex. A at 2> HP argues that the
warranty does not cover Plaintiff's computer malfunction because it occuxrestsen months
after he purchased it, while Plaintiff maintains that he can retain a cause offacbogach of
express warranty by alleging that the malfunction was caused by an inthefiessttthat was
present before the warranty expired

California has adopted a general rule, followraugherty v. Am. Honda Motor Cd.44
Cal. App. 4th 824 (2006), that “an express warranty does not cover repairs matteeafte
applicable time or mileage periods have elapsé&leémens v. DaimlerChrysler Corfp34 F.3d
1017, 1023 (9th Cir. 2008) (quotizaugherty 144 Cal. App. 4th at 830). Daugherty the
California Court of Appeal affirmed the dismissal of a class action lawsuit thagcllegt an
engine defect could cause over tittiee slippage or dislodgment of the frdydlancer shaft oil

seal,” which in turn could eventually cause oil loss that could damage nearby pagme

Daugherty 144 Cal. App. 4th at 82Because the alleged defect’s effects manifested over time

most plaintiffs encountered problems only after the mileage on their carseNas/er Honda’s
warranty limit of 36,000 milesld .at 828-29. Adopting the holding of the Second Circuit in
Abraham v. Volkswagen of America, In€95 F.2d 238 (2d. Cir. 198@aughertyrejected the

proposition that a latent defect, discovered only after an express warrpimgsemay form the

basis for a valid breach of warranty claihd. at 830. “[V]irtually all product failures discovered

in automobiles after expiration of the warranty can be attributed to a ‘latect'deat existed at
the time of sale or during the term of the warranty. All parts will wear out sooteger and thus
have a limited effective life.””ld. (quotingAbraham 795 F.2d at 250). Accordingly, the law in
California does not considen &xpressvarranty to include malfunctions that occur after the

warranty has ended.

! Although Plaintiff does not attach the warranty itself to the complaint, the Gmsiders
its contents pursuant Marder v. Lopez450 F.3d 445 (9th Cir. 2006%ee idat 448(“A court
may consideevidence on which the complaimecessarily reliésf: (1) the complaint refers to
the document; (2) the document is central to the plaintiff's claim; and (3) nagpadiions the
authenticity of the copy attached to the 12(b)(6) motjon.”

7
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Every manufactured item is defective at the timsadé in the sense that it will not last
forever; the flipside of this original sin is the product’s useful life. If a manufacturer
determines that useful life and warrants the product for a lesser period oivéraan
hardly say that the warranty ispiicated when the item fails after the warranty period
expires. The product has fmmed as expressly warranted.

Clemens534 F.3cht 1023.

Plaintiff does not contest that the written warranty expires after one yesdead, he
responds that latenetects maygive rise tabreach of warranty claims, even if no malfunction
occus during the warranty period, if the defect is “substantially certain” teeeaumalfunction
some time later in the product’s useful life. He reliesdarks v. Kaufman & Broad Home Corp.
89 Cal. App. 4th 908 (2001), for this proposition.Hicks, a putative class of homeowners allege
that the concrete foundations of their houses were defective because they ws&uetsnhusing

“Fibermesh” instead of welded wire mesh, siag large cracks in the foundations due to moistur

Hicks 89 Cal. App. 4th at 912. The courtHircksfound that a claim of breach of warranty did not

require proof that the foundations had already cracked, but only that the products “Fantain|
inherent defect which is substantially certain to result in malfunction during the kfeeof the
product[s].” Id. at 918. Plaintiff thus asserts that, even if his computer did not malfunction dur
the one-year warranty period, he still presents a valid claim of breasipissvarrantyby
alleging that an inherent defect was “substantially certain” to result in thatrrotdin.

The Court rejects this argument for two reasons. First, it is unclear whigtheapplies
to consumer products withited lifespans such as computeiigdeed, multiple district courts
have concluded that it does foSee e.g, In re Sony Grand Wega KDF-E A10/A20 Series Rear
Projection HDTV Television LitigZ58 F. Supp. 2d 1077, 1099 (S.D. Cal. 201®)e Toyota
Motor Corp. Unintended Acceleration Mktg., Sales Practices, & Products Liab., [4164.F.
Supp. 2d 1145, 1179 (C.D. Cal. 2010etsworth v. Searg20 F. Supp. 2d 1123, 1141 (N.D. Cal.

2010). Inin re Sonythe court emphasized thaicksdealt with defects in the foundations of a

2 The Court also recognizes thditksaddressed a motion folass certification, not a
motion to dismiss. Indeed, the questioidiokswas not whether a malfunction must occur withir
the time period of the warranty, but rather whetheirfunation was an element that putative class
members must commonly show.
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home, which “consumers may reasonably expect to last for decddes.’'Sony 758 F. Supp. 2d
at 1099. Expectations for consumer goods such as televisions or other electronics, on the ot
hand, “will be highy subjective and will vary widely.’ld. Similarly, the court irin re Toyota
found that the analysis Hicks“was shaped by the unique nature of the prochattwas alleged to
be defective . . The court expressly distinguished the product from nvetoicles and tires based
on the length of useful life.In re Toyota 754 F. Supp. 2d at 1179. Thus, applyifigksto
consumer goods would “eliminate term limits on warranties, effectively malkerg perpetual or
at least for the ‘useful life’ of therpduct.” In re Sony 758 F. Supp. 2d at 109@ternalquotation
marksand citationomitted).

Second, even iickswere applicabléo thecomputers at issue, Plaintiff's complaint does
not sufficiently allege an inherent defect that was “substantially céttaresult in malfunction.
Plaintiff does not allege any facts regarding the likelihood that thegeadifference between the
power supply and the graphics card would lead to malfunction. Moreover, it is unclearrvineth
defect was even “irdrent,” given that Plaintiff opted to include the particular graphics card in h
computer. Accordingly, Defendants’ Motion tadmiss Plaintiff's faurth cause of actiois
GRANTED. Becauselaintiff may allege facts to cure this deficienttye dismisskis granted
without prejudice.

2. Song-Beverly Consumer Warranty Act

Plaintiff's fifth cause of action is th&tP’s sale of the computers at issue violates the Son
BeverlyAct, which provides thdtevery sale of consumer goods that are sold at retail in
[California] shall be accompanied by the manufacturer’s and the retail setiptied warranty
that the goods are merchantable.” Cal. Civ. Code § 1792. By its terms, thB&amty- Act
appliesonly to goods sold in Californidd. To be merhantable, consumer goods mu¥{l)

[plass without objection in the trade under the contract descrigti@) [be] fit for the ordinary
purposes for which such goods are us€@);[be] adequately @ntained, packaged, and labeled];
and](4) [c]Jonform to the promises or affirmations of fact made on the container or labal.”

Civ. Code 8 1791(h). The implied warranty “is coextensive in duration with an express warral
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which accompanies the consumer goods,” but “in no event shall such implied warranty have a
duration of less than 60 days nor more than one year following the sale of new aogsodseto
a retail buyer.” Cal. Civ. Code § 1791.1(c).

The implied warranty of merchantability does not “impose a general ragentehat goods
precisely fulfill the expectation of the buyelnstead, it provides for a minimum level of
quality.” Am. Suzuki Motor Corp. v. Superior Cqu87 Cal. App. 4th 1291, 1296 (199%)térnal
guotationmarks and citan omitted) “The core test of merchantability is fitness for the ordinary
purpose for which such goods are useldéxia v. Rinker Boat Cpl174 Cal. App. 4th 1297, 1303
(2009) (quotingsip v. Mercedefenz USA, LLC155 Cal. App. 4th 19, 26 (2007))Such ftness
is shown if the product is in safe condition andssabtially free of defects. .”. Id. (internal
guotation marks and citations omitted).

Defendand arguethat the Song-Beverly Act does not apply to Plaintiff beedus
computer malfunttoned seventeemonths after its sale, which is beyond the gear maximum

duration set forth in subsection 1791.1. Mot. at H®.argues further that, because the compute

=

functioned properly until this malfunction, it fulfilled the implied warraatynerchantability for
the full one-year durationid.

Plaintiff responds by relying ddexia v. Rinker Boat Cp174 Cal. App. 4th 1297 (2009),
for the proposition thd{t]he implied warranty of merchantability may be breached by a
latentdefect undisoverable at the time of saleld. at 1304 put seeMarchante v. Sony Corp. of
Am., Inc, 801 F. Supp. 2d 1013, 1021 (S.D. Cal. 2qtihyling that the ruling iMexia“renders
meaningless any durational limits on implied warraitae®l therefore “enjoythe limelight as a
case tontrary to established California case law with respect to the durationiofahed
warranty of merchantability.) (citing Hovsepian v. Apple, IncdNo. 08-5788, 2009 WL 2591445,
at *8 n.6 (N.D. Cal. Aug. 21, 2009arsen v.Nissan N. AmNo. A121838, 2009 WL 1766797, at
*5 (Cal. Ct. App. June 23, 2009) (unpublished)).

To justify its holding n Mexia, the California Court of Appeaéliedheavilyon the case of
Moore v. Hubbard & Johnson Lumber Cd49 Cal. App. 2d 236 (1957), in which the defendant

10
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sold lumber that was infested with beetles that would eat their way out aechigdas in the wood.
The infestation rendered the lumber unusable upon sale, even if the holes did not apgear or t
beetles were not discovered for some tirlvexia, 174 Cal. App. 4tlat 1305. The Mexiacourt
explained thathis defect was latent because it was hidden at the time of $alghér, there was
evidence that if such a defect were known the lumber would be discarded as not béieg [of t
guality described in the sales contract]. In such a case the lumber waulddadleandunsalable
[and therefore umerchantable]). Id. (discussindvioore,149 Cal. App. 2d at 241) (emphasis in
original).

Here,Plaintiff does not appear to allege that the computers at issue failed to workyprop
from the outset. InsteaB]aintiff alleges that his computer’s issues arose only after seventeen
months of use, well outside the oyear period estaldhed by the Say-Beverly Act. SeeFAC
1 32 cf. Marchante 801 F. Supp. 2dt 1021(finding Mexiads reasoningnapplicable in a case
involving breach of implied warranty where Plaintiffe-television buyers-did not allege that
their televisions failed to work propggrfrom the outset, only that issues with overheating, meltin
and combusting arose after several years gf WRBlaintiff further alleges thaas a result of being
underpoweredhe computersay“fail to boot, freeze, randomly restart, and geligra
underperform. They will alsexperience hardware and software failure, overheat, crash, and c
even catch firgresulting in permanent damage to the computeAC § 92 Plaintiff does not
plausibly suggest, however, that these paéptoblems arsignificant or common enough to
render the computers unmerchantalledeed, with the exception of catching fire, all ofsthe
consequenceare regular occurrences when troubleshooting computémesefore, it is not clear
from the complaint that the athed defects are of the sort that would render the cengput
“unusable and unsalablat the time of sale.

Plaintiff finally argues thatiP's denial of the facthat itscomputers are unmerchantable
“impl[ies] that the ‘ordinary purpose’ of a computetasbe used for a yeand then discarded.”
Opp’n at 12. This is a mischaracterization of Defendartgiment. The claim is not that the

ordinary purpose of a computer is to be used for only a yestheRHP is assertinghat the Song-

11
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Beverly Act povides an implied warray of merchantability for only ongear. Because Plaintiff
has nossufficiently alleged any latent defects tleatistedwithin one yeaof saleand which
rendered the computers unfit for their ordinary purpBsantiff has not plausibly pled a breach of
implied warranty. Accordingly, Defendants’ Motion toifmiss Plaintiff’s fifth cause of action is
GRANTED. Because Plaintiff may allege facts to cure this deficiency, the dismissahtegr
without prejudice.
B. Fraud Claims

Plaintiff's first, second, third, and sixth causes of action sound in fraud and are theliefol
subject to the heightened pleading requirement of Rule 9(b) of the FederabRQle
Procedure.See Kearnsb67 F.3cat 1125 (“[W]e have specifically tad that Rule 9(b)’s
heightened pleading standards apply to claims for violations of the CLRA and)UChése
causes of action are: (itplation of the Consumers Legal Remedies Act (“CLRA"), California
Civil Code 88 1750et seq. (2) violation of Caliornia’s False Advertising Law (“FAL”"),
California Business and Professions Code 88 17&06kq. (3) fraud; and (6) violation of
California’s Unfair Competition Law (“UCL”), California Business anafessions Code
8§ 17200¢t seq

The CLRA prohibits “unfair methods of competition and unfair or deceptive acts or
practicesin transactions for the sale or lease of goods to consumeesigherty 144 Cal. App.
4th at 833 (citing Cal. Civ. Code 8§ 1770(a)). “Conduct thdikisly to midead a reasonable
consumer’ . . violates the CLRA. Colgan v. Leatherman Tool Grp., In@35 Cal. App. 4th 663,
680 (2006) (quotingNagel v. Twin Laboratories, Inc109 Cal. App. 4th 39, 54 (2003)

California’s FAL makes it unlawful for a business to disgnate any statement “which is
untrue or misleading, and which is known, or which by the exercise of reasonaldb@macebe
known, to be untrue or misleading.” Cal. Bus. & Prof. Code § 1780fether an advertisement ig
“misleading” must be judged lifae effect it would have on a reasonable consuméliams v.

Gerber Products Cp552 F.3d 934, 938 (9th Cir. 2008).
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California’sUCL provides a cause of action for business practices that are (1) unlayvful
unfair, or (3) fraudulent. Cal. Bus. & Prof. Code 88 1721&eq.Its coverage has been describe
as “sweeping,” and its standard for wrongful business conduct is “intentionally.’brioare First
Alliance Mortg. Co.471 F.3d 977, 995 (9th Cir. 2006). Each of the three “prongs” of the UCL
provides a “separate and distinct theory of liability” and an independent basikefor Reibio v.
Capital One Bank613 F.3d 1195, 1203 (9th Cir. 2010) (internal quotation marks and citations
omitted).

Under California law, the‘indispensable eleemts of a fraud claim includalse
representation, knowledge of its falsity, intent to defraud, justifiablencgisand damagés. Vess
v. Ciba-Geigy Corp. USA17 F.3d 1097, 1105 (9th Cir. 20@8itation omitted).

As explained below, the Court GRANTS Defendants’ Motion to Dismiss each of these
claims without prejudice.

1. CLRA, FAL, and Fraudulent Prong of UCL

The standard for all three statutes is the “reasonable consumer” test, whicksraq
plaintiff to show that members of the public aiely to be deceived by the business practice or
advertising at issueSeeWilliams 552 F.3d at 93&ee alscConsumer Advocates v. Echostar
Satellite Corp,. 113 Cal. App. 4th 1351, 1360 (2003As a result, courts often analyze these threg
statutes togetheiSee, e.gPaduano v. Am. Honda Motor Cd.69 Cal. App. 4th 1453, 1468-73
(2009) (analyzing UCL and CLRA claims togeth&iacanaca v. Quaker Oats C@52 F. Supp.
2d 1111, 1124-25 (N.D. Cal. 201@nalyzing UCL, FAL, and CLRA claims togetheA
“reasonable consumer” is &ordinary consumer acting reasonably under the circumstances . .
[who] is not versed in the art of inspecting and judging a prod@nlgan 135 Cal. App. 4tfat
682 (interral quotation markand citatioromitted)

Plaintiff articulateswo general theorie® show that Defendants’ conduct was likely to
deceive the publicFirst, Plaintiff alleges thatDefendants affirmatively misrepresented to
customers that the computers at issue provide ‘ultra reliable performandefiver full power

and performance’ and constituted a ‘versatile, reliable system with ampéz.fjowAC | 2.
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Second, Plaintiff alleges that “Defendants failed to disclose to custdma¢thé components that
they offered (and included) with their computers (1) required more power (wattgsto]t
properly function than could be provided by the included power supply unit §8dlleere
recommended by the component manufacturers to be used only when the computer had a gr|
supply than the one included with Defendants’ computdds."HP argues that both of these
theories fail tgplausibly state a claimThe Court consideesach of these issues separately.

a. Affirmative Misrepresentations

Plaintiff alleges that Defendasitconduct was likely to deceive the public because it
affirmatively misrepresented that the computers at issue possessei@stuffiower supplies. He
relieson several statements madeHy’'s website which advertise the “ultraliable
performance,” “full power and performance,” and “versatile, reliable systeméafdmputers at
issue. FAC 1 24. Similar statements are found on webpages for particular prodats, m
advertising that a product “delivers the power you need” or is “packed with powAC’| 25.

HP argues that Rlaiff's misrepresentation claim fails because the statensbust
performance and power constitute remtionable puffery.“Generalized, vague, and unspecified
assertions constitute ‘mere puffery’ upon which a reasonable consumer could reniddignce
are not actionable.’/Anunziato v. eMachines, Inel02 F. Supp. 2d 1133, 1139 (C.D. Cal. 2005)
(citing Glen Holly Entertaiment, Inc. v. Tektronix, Inc343 F.3d 1000, 1005 (9th Cir. 2003)). In
contrast, misdescriptions of specific or absolute characteristics of a product fdjghare
actionable."Cook, Perkiss and Liehe, Inc. v. Northern California Collection Servicedhl F.2d
242, 246(9th Cir. 1990)(internal quotation marks and citation omitte&pr example,n
Consumer Advocates v. Echostar Satellite Cdrp3 Cal. App. 4th 1351 (2003), the California
Court of Appeal found that the descriptiarfsa satellite television system as possessing “crystal
clear digital video” and “CEyuality audio” was notactionable, as the regsentationsvere
nothing more than “boasts, all-boteaningless superlatives,” and “claim#jich no reasonable
consumer waold take as anything more weighty than an advertising sloddnat 1361.

However the court contrasted this description with further statements that the systarali@v
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consumers to receive 50 channels and to view television schedules seven days in adderce, f
that these latter statements were “factual representations” that were sufficeasettriable issues.
Id.; cf. Cooke, Perkiss and Liehe, In811 F.2d at 246 (noting that, while “an advertiser’s
statement that its lamps wdse brighter than any lamp eveefore offered for home movies” was
found to be puffery, allegations of superior briglssnbased on statements sucl3&s000candle
power and 10-hour life” did support a potential Lanham Act claim) (internal quotatidesrand
citation omitted).

The Court agrees with Defendattiat the alleged statements are{agtionable puffery.
Generalized advertisements that a computer is “vifrable” or “packed with power” say nothing
about thespecificcharacteristics or compomts of the computer. Indeed, virtually identical
statemerghave been found non-actionable by other couBese, e.g.Oestreicher v. Alienware
Corp, 544 F. Supp. 2d 964, 973 (N.D. Cal. 2008) (noting that statements of product superiori
based on being “faster, more powerful, and more innovative,” “higher performancéaand a
“longer battery life"are “nonractionable puffer’). A reasonable consumer could not rely on thes
statements as describing the specific power capabilities of a SlimlPevdion computer.

Plaintiff responds that these statements are “easily susceptible tg prabthus are not
puffery, because the wattage of the power supply can be compared with the wattage
recommendations of the graphics cagkeOpp’'n at 20. But this argument only begs the central
guestion: namely, do these statements contain or even saggdattual representations about th
wattage provided by the power supply or the wattage recommended for various compadients?
Court concludes that they do not. Accordingly, Plaintiff doesuafiiciently allege thaHP made

affirmative misrepresentations in regaithe power supjas of the computers at isstie.

? Plaintiffs’ claims based on Defendanggfirmative misrepresentatismlso failbecause
Plaintiff does not allege ever seeing any of the alleged statements on titeviethsed he does
not even allege that the statements were present on the website at the time chhasepufurther,
his only stéement of reliance on Defendahtonduct is entirely conclusory in nature—it does no
allege with any particularitiiow Plaintiff relied on Defendast representations, nor does it allege
why Plaintiff would have acted differently without those representations. In shortifPdoes
not allege that Defendasitalleged misrepresentations influenced his decision to purchase his
computer in any way.But seeKwikset Corp. v. Superior Coy$l Cal. 4th 310, 322 (2011)
(noting that, to have standing to bring a claim under the UCL or FAL, a ndaistifpmust “(1)
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b. Failureto Disclose
Plaintiff alsoalleges that Defendasitonduct was likely to deceive the public because HR
failed to disclose that the conteus at issue are underpoweredto disclose the minimum
recommended power supply for the off@rgraphics cardand thathis constitutes fraudulent
omission. The California Court of Appeal has held thatd are four circumstances in which a

failure to disclose a fact can constitute fraud or deceit:

(1) whenthe defendant is the plainti§ffiduciary; (2) when the defendant has
exclusive knowledge of material facts not knowmeasonably accessible to the
plaintiff; (3) when the defendant actively conceals a material fact fromafeif;
and (4) when the defendant makes partial representations that are misleading
because some other material fact has not been disclosed.

Collins v. eMachines, Inc202 Cal. App. 4th 249, 255 (2011) (citibiMandri v. Judking52 Cal.
App. 4th 326, 336 (1997)accord Smith v. Ford Motor Co749 F. Supp. 2d 980, 987 (N.D. Cal.
2010). Plaintiff alleges that HP had an obligation to disclose under at least the last three
circumstances. Opp’n at 2&eeFAC 11 6472.

“[A] fact is deemed ‘materialdnd obligates an exclusively knowledgeable defendant to
disclose it, if a ‘reasonable [asumer]'would deem it important in determining how to act in the
transaction at issue.Collins, 202 Cal. App. 4th at 256. Moreoverhen “a plaintiff's claim is
predicated on a manufacturer’s failure to inform its customers of a prodketisdod offailing
outside the warranty period, the risk posed by such asserted defect cametdd¢ the cost of
the product’s repair . . . rather, for the omission to be material, the failure mustafese
concerns.” Ford Motor, 749 F. Supp. 2d at 987itjng Daugherty 144 Cal. App. 4th at 835-838).

Therefore, “under California law . . . [ajanufactures duty to consumers is limited to its

establish a loss or deprivation of money or property sufficient to qualify as injéagti i.e.,
economic injuryand (2) show that that economic injury was the result ofcaesed bythe unfair
business practice or false advertising that is the gravamen of the clame.’3lso In re Tobacco Il
Cases46 Cal. 4th 298, 326 (2009) (holding that a consumer suing a business under the “frau
prong of the UCL must show actual reliance on the alleged misrepresenttien than a mere
factual nexus between the business’s conduct and the consumer’s sgerg)so Boer v. AT &

T Mobility, LLC 196 Cal. App. 4th 1545, 1556 (2011) (“[P]laintiffs in a CLRA action [must] sho
not only that a defendant’s conduct was deceptive but that the deception caused them harm.’
(internal quotation marks and citation omitted).
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warranty obligations absent either an affirmative misrepresentatemsafety issue.’ld. at 988
(internal queation marks and citation omitteddee also Wilson v. Hewld®ackard Co.668 F.3d
1136, 1142 (9th Cir. 2012).

As established above, Ri&ff has failed to allege the Defendants maffe@mative
misrepresentatian Therefore, Plaintiff's claim based on Defendants’ fraudulent omissiongyis d
actionable if he is able testablish some kind of safety issugeeFord Motor, 749 F. Supp. 2d at
988 (noting that the requirement of proving either an affirmative misreped®a or a safety
hazards consistent witlthe California Supreme Court’s general policy that “altho{egh
consumer should not be charged at the will of the manufacturer with bearing thfephsfsioal
injury when he buys a product on the market, the consumer nevertheless barfairly charged
with the risk that the product will not match his economic expectations unless the chanenfa
agrees that it will.).

Proving a safety issue requires showinguificient nexus between the allegedide
defect and the alleged safety hazard/ilson 668 F.3d at 1144. MWilson the plaintiffs based a
CLRA/UCL claim on their allegations that a defect in a laptop’s design weakemedrinection
between the power jack and the mother board, and that this defect caused laptopsadgnite
catch fire.1d. Although laptop ignition is a safety hazard, the plaintiffs did not allege aisuffic
nexus because they failed to explain how a defective power jack could cause the tepabgs t
fire. 1d.

Here, Plaintiff alleges a similar safety hazasthat the Slimline and Pawiln computers
may “catch fire—and likewisefails to establish a sufficient nexus between that hazard and the
alleged defect. Plaintiffioes not allege any explanation for how a lack of sufficient poaueses
laptops to catch fire. Instead, his only mention of “catching fire” is listing one of many
hypothetical consequences of equipping a computer with an inadequate power suppfy26&AC
Such a cursory reference does estiablish a sufficient nexus between the alleged defect and sa

hazard, and does not imp&P with a duty to disclose.
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Plaintiff's citation to cases such @holakyan v. MercedeBenz USA, LLC796 F. Supp.
2d 1220 (C.D. Cal. 2011), amndarsikian v. Mercedes Benz USA, LIL.8o. 08-04876, 2009 WL
8379784 (C.D. Cal. May 4, 2009), is unavailing. In both cases, the plaintiffs explained how th
defects at issue could affect the workings of the car, lead to engine prpafehsuibsequently
cause traffic accidents. Here, in contrast, Plaintiff providesxptanatiorthatclearlylinks the
alleged insufficient power of the laptops to their catching fire. Accorgifi&intiff fails to
plausibly allege that Defendanhad a duty to disclose the information at issue regarding the
computers’ power supplies.

Therefore, Defendarit$lotion to Dismis<Plaintiff's first, second, and sixth causes of

actionwhichare based on Defendants’ alleged affirmative misrepresentatiofimaddlent

omissions—the CLRA andFAL claims sounding in fraud and the fraudulent prong of the UCL—

are DISMISSED Because Plaintiff may allege facts to curesghdeficienciesthesedismissals are
granted without prejudicé.
2. Fraud

In addition to Plaintiff's CLRA, FAL, and UCL claims premised on fraud, Plintings a
cause of action for common law fraud. Under California law, the indispensabkenétenh a fraud
claim include (1) misrepresentation (such as false representatarcealment, or nondisclosyre
(2) knowledge ofalsity; (3) intent to defraudr induce reliangg(4) justifiable relianceand (5)
resultingdamages.Lazar v. Superior Coustl2 Cal. 4th 631, 638 (199&earns 567 F.3chat
1126.

“ Contrary to Defendants’ argument in footnote 5 of the Motion, Plaintiff is not prevente
from amending the complaint to include a request for CLRA dam&m=Cal. Civ. Code
§ 1782(d) (stating that, contrary to the 30 day notice requirement which iegusée for suits
for damages, an action for injunctive relief may be amended without leave ofccatutie a
request for damages thirty days after compliance with the notice mmysee alsdlorgan v.
AT&T Wireless Services, Ind.77 Cal. App. 4th 1235, 1261 (2009) (holding that, even where
notice is not provided before CLRA damages are sought, dismissal with prejutiteesjuired,
and the prayer for damages may be reinstated as soon as notice has been provided and 80 g
elapsed without cure)
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Here, Plaintiff fails to sufficiently allege common law fraud for the sarasams that he
fails to allege a claim under the CLRA, FAL, or UCL. Plaintiff has not plaushmya any false
representations by the Defendant that do not constitute non-actionable puffeyyoarissions
which Defendars wereobligated to disclose. Moreover, Plaintiff has failedpecifically alege
that he saw angf the statements that he claims are misleadingshere he saw them, under what
circumstances, how they impacted his purchasing decisionyets 317 F.3d at 1103
(“Averments of fraud must be accompanied by “the who, what, when, where, and hoa” of th
misconduct charged.”) (citingooper v. Pickeft137 F.3d 616, 627 (9th Cir. 1997)$imilarly,
Plaintiff's vague allegations that HP “fraudulently and deceptivelydddanform Plaintiff that
the HP computer he was purchasing did not include adequate power” does not meet Rule 9(i
heightened pleading requirememd. at 1107-08.Therefore, Plaintifhas failed to sufficiently
allege justifiable reliangeand Defendants’ Motion to Dismiss Plaintiftisird cause of actiofor
common law frauds DISMISSED Because Plaintiff may allege facts to cure this deficiency, th
dismissal is granted without prejudice.

3. Unfair Prong of the UCL

Plaintiff also alleges that Defendants’ acts and omissions were unfairaridefiendants
engaged in these actions in order to increase their profits. FAC friMcKell v. Wash. Mut.,
Inc., 142 Cal. App. 4th 1457 (2006), the California Court of Apped&d that,"[a] business
practice is unfair within the meaning of the UCL if it violates established publicypmli it is
immoral, unethical, oppressive or unscrupulous and causes injury to consumers which outwe
its benefits.” Id. at 1473.1n determining whether a business practice is unfiagter this approach,
California courts balance the “impact on its alleged victim” against “the regaeti¢ations, and
motives of the alleged wrongdoend.; cf. Davis v. HSBC Bank Nevada, N.891 F.3d 1152,

1169 (2012) (noting that “[t]he proper definition of ‘unfair’ conduct against consuisers *
currently in flux’ among California courts,” and that some appellate court opinions have applie
even more stringent test, particularly when it cotoesonduct that threatens an incipient violatior

of antitrust law). Here, even under the more amorphous balancing test folloMieH éfi,
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Plaintiff fails to sufficiently state a claimAlthoughhe makes conclusory statements thRts
alleged conduct is unfair, he does not reference any estalytishkd policythat HP’s actions
have violated or claim that the conduct is immoral, unethical, oppressive, or unscrupulous.
Plaintiff asserts that the conduct will “continue to cause injuifact to the general public and the
loss of money and property” but does not allege any basis for concthdintpis injury outweighs
the reasons, justifications and motives of Defendants. FAC { 106. Consequentlyf Plaintif
fails to plead facts toh®w thatHP engaged in an unfair business practi€aerefore, Defendants’
Motion to Dismiss Plaintiff'sixth cause of action based on the unfair prong of the UCL is also
DISMISSED. Because Plaintiff may allege facts to cure this deficjehisydismisal is granted
without prejudice.
4. Unlawful Prong of the UCL

Theunlawful prong of the UCL “borrows violations of other laws amats them as
unlawful practices,” which the UCL then “makes independently actioriaklet Tech
Communications, Inc. v. Los Angeles Cellular Tel, 20.Cal. 4th 163, 180 (1999plaintiff
borrows Defendants’lleged breach of class members’ express warranties and violations of thg
CLRA, FAL, and Sond@everly Consumer Warranty Atd support his theory of liability under the
unlawful prong. Howevein alleged breach of a warranty contract—"is not itself an unlawful
act for purposes of the UCLBoland, Inc. v. Rolf C. Hagen (USA) Cqrf85 F. Supp. 2d 1094,
1110 (E.D. Cal. 2010). Because the Court finds that Plaintiff did not plausibly afigggatutory
violations, it concurrently finds that Plaintiff fails to plausibly allege violation of thiawful
prong of the UCL.Therefore Defendants’ Motion to Dismiss Plaintiffsixth cause of action
based on the unlawful prong of the UCL is also DISMISSED. Because Plaintitillagg facts to
cure this deficiency, this dismissal is granted without prejudice.

V. CONCLUSION

For the foregoing reasons, the CAQBRANTS DefendantdViotion to Dismiss, with leave

to amend.Should Plaintiff elect to file &econdAmended Complaint curing the deficiencies

discussed herein, he shall do so within 21 days of the date of this Order. Failure ttrer@déeday
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deadline to file an amendedraplaint or failure to cure the deficiencies identified in this Order
will result in a dismissal with prejudicePlaintiff may not add new causes of action or parties
without leave of the Court or stipulation of the parties pursuant to Federal Rule dP©sa&dure

15.

IT1SSO ORDERED.

Dated: October 11, 2012 #. %
LUCY ¢&FrKOH
United States District Judge
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