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hckard Company

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

DAVID ELIAS, individually and on behalf of @)l Case No.: 12-CV-00421-LHK
others similarly situated and the general publijc,

Plaintiff,
V.
AMENDED COMPLAINT
HEWLETT-PACKARD COMPANY

Defendant.

N/ N N N N N N N

Doc.

ORDER DENYING MOTION TO
DISMISS PLAINTIFF'S THIRD

Hewlett—Packard Co. (“Defendant” or “HP”) mes to dismiss Plaintiff David Elias’s Third

Amended Complaint (“TAC”). ECF No. 45. Phiff has filed an opposition, ECF No. 46, and

Defendant has filed a reply, ECF No. 48. The Cbuods this mattesuitable for decision without

oral argument pursuant to Civil Local Rule BJL(Accordingly, the Court VACATES the hearing

on this motion set for February 6, 2014. The Case Management Conference set for February

2014, at 1:30 p.m. remains as set. Having considbeedubmissions of thgarties and the relevant|

law, the Court hereby DENIES Defendant’s Motion to Dismiss.
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BACKGROUND

A. Factual Allegations

Plaintiff alleges that, on or about Jul@ 2010, he purchased an HP Pavilion Slimline
s5305z computer through HP’s website. TAC3{BCF No. 44. Plaintiff elcted to upgrade the
base configuration to include a “recommendedipdpics card, which HP marketed and advertise(
as a “faster, higher performag more powerful and/or upgraded” computer component. TAC 1
16, 33. The crux of Plaintiff's complaint is ththe computer he purchased was insufficiently
powerful to handle the graphics card that HP rete#t and advertised, and that HP knew that the
computer was inadequately powered.

Specifically, Plaintiff alleges that Advancéticro Devices (“AMD”)—the manufacturer of
the upgraded graphics cardxpeessly recommended that cpaters containing the specific
graphics card selected by Plainbe powered by a 300-watt greater power supply unit (“PSU”).
TAC 1 35. Plaintiff alleges that in addition teceiving specifications from AMD containing this
recommendation, HP was aware of the needdialina more powerful PSU than was included in
Plaintiff’'s computer because HP had receivest@mer complaints andarranty service requests
regarding the allegedly defective PSUs. TACLY Blaintiff alleges that HP demonstrated its
knowledge by preventing customers from setertipgrades that exceeded the capacity of the
included PSU for other models sold through thew#Psite. TAC  29. Nevertheless, HP installeg
a 220-watt PSU in Plaintiff's Slimline computand neither informed Plaintiff that AMD
recommended a 300-watt PSU, nor afforded Pfathie option of upgrading his computer’s 220-
watt PSU at the time of purchase. TAC | 34-35. Fyrétano time did HP inform Plaintiff that
purchasing the graphics card with the Slimline’s standardcostemizable 220-watt PSU would
decrease the computer’s performance, effigieand lifespan, and increads safety hazards,
including the risk of catching fire. TAC  35. Plafhalleges that HP intentionally concealed this
information with the intent to increase its sélesn customers like Plaintiff, who otherwise would

not have upgraded his computeihigher-cost commonents. TAC § 30.
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In the months following his Slimline purchaset bwell before the end of the first year of
ownership,” Plaintiff's computeloegan to “randomly freeze, restart, or shut down.” TAC { 36.
Approximately 17 months after purchase, Pl&istcomputer “shorted out,” “melted,” and was
damaged beyond repair. TAC {1 3, 36. Plaintiff tleamned that “the wattage rating of the
included power supply was well below what wagded or recommended to run the computer
configuration that he selectédarough the HP website at thent of purchase, and that the
inadequacy of the power supply caused his joater] problems.” TAC 86. Plaintiff contacted
HP for assistance, but HP “would not replace themater or even agree to repair it.” TAC 1 36

Plaintiff now seeks to represent a natiomsvallass including any person who, between
December 7, 2007, and the present, “purchased . . . a computer, directly from Defendant, wit
included power supply unit having aed capacity lower than (1) thetal combined wattage of all
internal PC components and gdmerals or (2) the capacity renmended by the manufacturer of
any included component or peripheral.” TAC | 37.

B. Procedural History

Plaintiff filed a putative clgs action complaint against Defendants in the Santa Clara
County Superior Court on December 9, 2011, E@FIN2, and subsequently filed his first
amended complaint (“FAC”) on December 22, 2011, BNOF1-3. In the FAC, Plaintiff, on behalf
of the putative class, alleged six causes of ac{irviolation of the Consumers Legal Remedies
Act (“CLRA"), California Civil Code 88 1750et seq.(2) violation of California’s False
Advertising Law (“FAL”), CaliforniaBusiness and Professions Code 88 178608¢q. (3) fraud,

(4) breach of express warranty pursuantalifornia Commercial Code 88 21@,seq. (5)
violation of the Song—Beverigonsumer Warranty A¢“Song—Beverly Act”), Civil Code 88
1790,et seq.and (6) violation of California’s Unfair Competition Law (“UCL"), California
Business and Professions Code 88 172068eqSeeFAC 11 42-51, 52-62, 63-72, 73-82, 83-94
97-108.

HP removed the case to this Court onuiay 26, 2012. ECF No. 1. The case was assign¢
to the undersigned judge on January 31, 2012. E€&HFNOn March 2, 2012, HP moved to dismis
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the FAC pursuant to Federal Rules of Civil &dure 12(b)(6) and 9(dYlot. to Dismiss Pl.’s

FAC, ECF No. 11. In Defendant’s Motion to Dissithe FAC, HP attacked the FAC for failing to
allege any actionable misrepresentations assions, and for failing to identify a cognizable
injury. Id. at 1-2. HP contended that the FAC faileadequately plead any type of fraud or
breach of warranty claim, and moved to dismiss the FAC in its entidet®n October 11, 2012,
the Court found that Plaintiff failed to plausitdifege that Defendantsafndulently concealed the
PSUs’ alleged inadequacies oretxplain the link between theledjedly insufficient PSUs and the
malfunctions and other issues about whichrRiiicomplained. The Court therefore granted
Defendant’s Motion to Dismiss the FA@jth leave to amend all claimSeeOrder Granting Mot.
to Dismiss (“Order”), ECF No. 26.

Plaintiff filed a Second Amended Compia(“SAC”) on October 22, 2012, alleging
additional facts in support of the same causextbn as the FAC. ECF No. 29. Defendant again
moved to dismiss all claims, arguing the SAC mlid add any well-pleaded factual allegations to
cure the deficienciggreviously identifiedSeeMot. to Dismiss Pl.’s SAC, ECF No. 30.
Specifically, HP contended thataiitiff could still identify no attonable misrepresentations or
omissions and that because Plaintiff’'s compaparated as warrantedrthg the warranty period,
Plaintiff could not stata claim for breach of express or implied warrafdyat 5-8, 8-13. On
June 21, 2013, the Court granted in part and denipdrt Defendant’s Motion to Dismiss the
SAC, dismissing several claims with prdjce, but with leave to amend othesgeOrder
Granting-in-Part, Denying-in-Part Mot. to $bniss Pl.'s SAC (“Second Order”), ECF No.#The
Court dismissed with prejudicedhtiff's FAL claim because theatments alleged in support of
this claim were not actionable misrepmasgions, but rather non-actionable puffeédgeSecond
Order at 15. For the same reasoe, @ourt also dismissed withgjudice Plaintiff's claims under
the CLRA, the fraudulent prong tife UCL, and the common lawahwere based on affirmative

misrepresentationsd. at 15. The Court found that to statelaim under the CLRA, the UCL fraud

! The Order is reported Bfias v. Hewlett-Packard Cp903 F. Supp. 2d 843, 846 (N.D. Cal.
2012).

2 The Second Order is reporteddifis v. Hewlett-Packard Cp950 F. Supp. 2d 1123, 1125 (N.D.
Cal. 2013)
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prong, or for common law fraud, based on omissions regapdisiggvarranty period malfunctions,
Plaintiff must establish that the malfunctiacenstituted an unreasonable safety hazdrét 17.
Because Plaintiff did not sufficientBllege such a safety risk, dégspmultiple opportunities to do
so, the Court dismissed Plaintiff's postiamty fraud claims with prejudicéd. at 20. The Court
also dismissed Plaintiff€LRA, UCL fraud prong, and common law fraud claims based on
alleged fraudulent omissions regiagl malfunctions that manifesteldiring the warranty period,
finding that Plaintiff pleaded ingiicient facts to show that Hhew of the PSU inadequacies at
the time of sale and inteanally concealed the issuiel. at 20—22. However, the Court granted
Plaintiff leave to amend his fraud claims argifrom warranty-period malhctions because he hag
not yet been afforded an opportiyrtio cure these deficiencids. at 22. The Court also dismissed
without prejudice Plaintiff's claims underdlunlawful and unfair prongs of the UQM. at 23, 24.
Plaintiffs UCL unlawful prong claim failed becausealtiff had not adequaliestated a claim for
any predicate statutory violatio(such as violation of the CLRAI. at 24. Plaintiff's UCL unfair
prong claim failed because Plaintiff made ondyclusory allegations that HP’s conduct was
unfair, and the SAC failed to identifypaublic policy that HP’s conduct violateldl. at 23. Finally,
the Court denied Defendant’s Motion to Disntise SAC as to Plaintiff’'s express and implied
warranty claims, and Plaintifhay proceed on these clainig. at 8, 10.

On July 22, 2013, Plaintiff filed a Third Aended Complaint (“TAC”), which includes
additional factual allegations in supportro$ fraudulent omission claims. ECF No. 8eTAC
19 46-57, 69-78, 102—-113. On August 5, 2013, Defendavearto dismiss Plaintiff's claims
under the CLRA, the fraud prong of the UCL, and for common law fraud. Mot. to Dismiss PI.’g
TAC (“Mot.”) at 1, ECF No. 45. In its Motion, Defendiacontends that norad Plaintiff's changes
or new allegations cures the deficiengeesviously identified by this Courtd. Plaintiff filed an

opposition (“Opp’n”), ECF No. 46, and Defenddited a reply (“Reply”), ECF No. 48.

5

Case No.: 12-CV-00421-LHK
ORDER DENYING MOTION TO DISMISS PLAINTIFF'S THIRD AMENDED COMPLAINT




United States District Court

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

. LEGAL STANDARDS
A Rule 12(b)(6)
Pursuant to Federal Rule of Civil Procedig¢b)(6), a defendant may move to dismiss an

action for failure to allege “enough facts to statdaam to relief that iplausible on its face Bell

Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claim has &@lausibility when the plaintiff

pleads factual content that allows the court to disweasonable inference that the defendant is

liable for the misconduct alleged. The plausibifitgndard is not akin to a ‘probability
requirement,’ but it asks for more than a sheasjmlity that a defendant has acted unlawfully.”

Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal citetiomitted). For purposes of ruling on a

Rule 12(b)(6) motion, the Court “accept[s] fadtakegations in the complaint as true and

construe[s] the pleadings in the lightst favorable to the nonmoving partifanzarek v. St. Paul

Fire & Marine Ins. Co, 519 F.3d 1025, 1031 (9th Cir. 2008).

However, a court need not accept as trugatlens contradicted by judicially noticeable
facts,Shwarz v. United State834 F.3d 428, 435 (9th Cir. 2000), and a “court may look beyond
the plaintiff’'s complaint to matters of publiegord” without converting the Rule 12(b)(6) motion

into one for summary judgmer@haw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995). Nor is a

court required to “‘assume the truth of legal conclusions merely because they are cast in the form

of factual allegations.’Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per curiam)
(quotingW. Min. Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusory
allegations of law and unwarranted inferencesiasufficient to defeat a motion to dismiss.”
Adams v. Johnsoi355 F.3d 1179, 1183 (9th Cir. 2004g,cord Igba) 556 U.S. at 678.
Furthermore, “a plaintiff may plead [him]self outadurt” if he “plead[s] facts which establish tha
he cannot prevail on his . . . clainWeisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (internal quotation marks and citation omitted).

B. Rule 9(b)

Claims sounding in fraud or mistake are subjedhe heightened pleading requirements g

Federal Rule of Civil Procedure 9(b), which reqtinat a plaintiff alleging fraud “must state with
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particularity the circumstances cangting fraud.” Fed. R. Civ. P. 9(b3ee Kearns v. Ford Motor
Co, 567 F.3d 1120, 1124 (9th Cir. 2009). To satisgyltkightened standard under Rule 9(b), the
allegations must be “specifineugh to give defendants noticetbé particular misconduct which
is alleged to constitute the trd charged so that they can defagéinst the charge and not just

deny that they have done anything wrorfggmegen v. Weidnet80 F.2d 727, 731 (9th Cir.

1985). Thus, claims sounding in fraud must allege “an account of the time, place, and specifi¢

content of the false representations as well as #hitoks of the parties to the misrepresentations

Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (pewriam) (internal quotation marks
and citation omitted). A plaintiff mat set forth what is false anisleading about a statement, and
why it is false.”In re GlenFed, Inc. Securities Litigd2 F.3d 1541, 1548 (9th Cir. 1994) (en banc
superseded by statute on otlgeounds as stated in Marksm®&artners, L.P. v. Chantal
Pharmaceutical Corp927 F. Supp. 1297, 1309 (C.D. Cal. 1996). However, “intent, knowledge
and other conditions of a person’s mind” need natthted with particularity, and “may be allegec
generally.” Fed. R. Civ. P. 9(b).
1. DISCUSSION

Plaintiff’'s TAC alleges that HP fraudulepntsold computers equipped with PSUs HP knew
were incapable of providing adedegower to the included cgranents, and that HP failed to
disclose this defect to purctexrs. TAC | 1. Based on these altewyes, the TAC states six causes
of action: (1) violation of the GRA,; (2) violation of the FAL,; (3) fraud; (4) breach of express
warranty; (5) breach of the implied warrantpyided by the Song—Beverly Act; and (6) violation
of California’s UCL.SeeTAC 1 46-57, 58-68, 69—-78, 79-90, 91-101, 102-113.

Of the six, three are not at issue in theansMotion to DismissThe Court previously
dismissed with prejudice Plaintiff's FAL clairBeeSecond Order at 20. Therefore, the Court
strikes this claim from the TAC. Moreover,daaise the Court denied Defendant’s Motion to
Dismiss the SAC as to both Plaintiff's expregsranty claim and his Song—Beverly Act implied

warranty claim, Plaintiff mpaproceed on these clainid. at 8, 10. Defendant now moves to
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dismiss the remaining three claims: (1) violatadrthe CLRA; (2) violation of the UCL'’s fraud
prong; and (3) common law fraud. Mot. atsgéeTAC 1Y 46-57, 69-78, 102-113.

Insofar as these three fraud claims were basegither affirmative misrepresentations or
fraudulent omissions regardipgstwarranty malfunctions, the Cdysreviously dismissed these
claims with prejudiceld. at 15, 20. However, the Court grashtelaintiff leave to amend the TAC
to pursue claims under the CLRA, UCL'afid prong, and for common law fraud based on

malfunctionsduring the warranty periodld. at 22. Whether Plaintiff lssadequately alleged this

theory is the critical question now before the CabeeTAC | 46-57, 69—78, 102-113; Mot. at 1.

The Court turns to this questi, and then addresses ancillasues raised by the TAC.

A. Fraud Based Claims

1. Statutory Background

Plaintiff’'s causes of action for violation tie CLRA, the fraud prong of the UCL, and
common law fraud all sound in fraud and areréfiore subject to the heightened pleading
requirements of Rule 9(b) of tikederal Rules of Civil ProcedurgeeKearns 567 F.3d at 1125
(“[W]e have specifically ruled that Rule 9(b}®ightened pleading stanrda apply to claims for
violations of the CLRA and UCL.”). Howevéihecause a plaintiff bringing fraud by omission
claims ‘will not be able to specify the time, plaaed specific content of an omission as precisely
as would a plaintiff in a false representatadaim,’ plaintiffs may plead fraud by omission by
alternative meansMui Ho v. Toyota Motor Corp931 F. Supp. 2d 987, 999 (N.D. Cal.
2013) (quotingralk v. Gen. Motors Corp496 F. Supp. 2d 1088, 1098—-99 (N.D. Cal. 2007)).

The CLRA prohibits “unfairmethods of competition and fair or deceptive acts or

practices’ in transactiorfer the sale or lease of goods to consumédatigherty v. American

Honda Motor Co., Ing.144 Cal. App. 4 824, 833 (2006) (citing Cal. Civ. Code § 1770(a)). Und¢

the CLRA, sellers can be liable for “making affirmative misrepresentations as well as for failin

¥ Because the Court has already ruled on the matteg§econd Order at 18-22, and has no causg
to reconsider its prior ruling, the Courtlismoved by HP’s renewed complaints that such
warranty-period fraudulent ossions are not actionab®eeMot. at 1, 6-9 (rearguing this point
and contending that such claims are simpla@@mpt to convert a warranty claim into fraud).
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disclose defects in a producB&aba v. Hewlett—Packard GdNo. 09-5946, 2010 WL 2486353, at
*3 (N.D. Cal. June 16, 2010). “Conduct that is ik to mislead a reasonable consumer’ . ..
violates the CLRA.'Colgan v. Leatherman Tool Grp., In@35 Cal. App. 4th 663, 680 (2006)
(quotingNagel v. Twin Laboratories, IncL09 Cal. App. 4th 39, 54 (2003)).

California’s UCL provides a cause of action lbarsiness practices that are (1) unlawful, (2
unfair, or (3) fraudulerit.Cal. Bus. & Prof. Code § 17200. THEL's coverage is “sweeping,” and
its standard for wrongful busisg conduct “intentionally broadl# re First Alliance Mortg. Cq.
471 F.3d 977, 995 (9th Cir. 2006) (cititgl-Tech Communs., Inc. v. L.A. Cellular Tel.,28.

Cal. 4th 163 (1999)). To state a cause of actiateuthe fraud prong of the UCL, “a plaintiff need
not show that he or others were actually deseior confused by the camet or business practice
in question.”Schnall v. Hertz Corp.78 Cal. App. 4th 1144, 1167 (2000). “Instead, it is only
necessary to show thatembers of the public ati&ely to be deceived.Podolsky v. First
Healthcare Corp.50 Cal. App. 4th 632, 647-48 (1996).

The standard for both the CLRA and thelU€ the “reasonable consumer” test, which
requires that a plaintiff show that membershaf public are likely to be deceived by the business
practice or advertising at issugee Williams v. Gerber Products C552 F.3d 934, 938 (9th Cir.
2008);see also Consumer Advocates v. Echostar Satellite ddrp.Cal. App. 4th 1351, 1360
(2003) (“[U]nless [an] advertisement targets dipalar disadvantagear vulnerable group, it is
judged by the effect it would have on a readsdla consumer.”) (internal quotation marks and
citation omitted). As a result, courtderi analyze these two statutes togetBee, e.g., Consumer
Advocates113 Cal. App. 4th at 1360—62nding that certain represgtions about the satellite
television service failed to constitute “misrem@etations about the qualibr characteristics of
goods or false advertising in vation of the CLRA, or were unteuor misleading under the False
Advertising Act or the UCL, owere fraudulent under the UCL")ait v. BSH Home Appliances
Corp.,, No. 10-711, 2011 WL 3941387, at *2 (C.D. Cal. Aug. 31, 2011) (analyzing UCL and CL

* The first prong, prohibiting unlawful business prees, is addressed below, in Part II1.B.
Plaintiff has not alleged that Defendant has violated the unfair prong of the UCL in the TAC, g
the Court thereforeaed not consider iSeeTAC 11 102-113.
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claims together based on plaintiff's theorynaitrepresentation by omission). In line with this
authority, this Court will analge Plaintiff's CLRA claim with his claim for fraud under the UCL.

Plaintiff also brings a cause of actiom tmmmon law fraud. Under California law, the
elements of fraud are (1) misrepresentafguch as false representation, concealment, or
nondisclosure); (2) knowledge of fays (3) intent to defraud dnduce reliance; (4) justifiable
reliance; and (5) resulting damagkazar v. Superior Couytl2 Cal. 4th 631, 638 (199@&garns
567 F.3d at 1126 (same). Because the elements of common law fraud are essentially identica
those for a claim of active concealment urtther CLRA and the UCL fraud prong, the Court
analyzes Plaintiff's common lafvaud claim along with his claim for active concealment in Part
l1I.LA.5. Compare Lazarl2 Cal. 4th at 63®&ith SCC Acquisitions, Inc. v. Cent. Pac. BapR7
Cal. App. 4th 859, 863 (2012).

The TAC articulates a theory of fraud bgnission and concealment to show that
Defendant’s conduct misled and deceived Plaianff a reasonable consumer, thereby violating
the CLRA, the fraud prong of the UCL, and tteanmon law prohibition against fraud. TAC  35.
Specifically, Plaintiff alleges thaiP fraudulently and deceptively failed to disclose that the PSU
included in computers purchasey Plaintiff and putative class mmbers were not sufficient to
power optional component upgrades, which HP made available and recommended at the tim
purchase. TAC { 20. Plaintiff coms that HP failed to disclosleis information to customers
despite being aware that choosthgse upgrades would necessarilsutein “(1) [a] decrease . . .
[in] performance, efficiency, life-span and (2) [@am¢rease i[n] safety hazards, including the risk
of it catching, or starting a,re8.” TAC § 35. Plaintiff furtherlleges that HP intentionally
concealed this information with the purposeup§elling customers more expensive, optional

upgrades. TAC 1 75.

> Additionally, Plaintiff alleges that HP “affirmatiwemisrepresented to the Plaintiff, and similarly
situated customers, that the computers would have ample power to reliably operate all upgra
components that could be chosen at the time whase.” TAC T 1. Howeveas explained above,
the Court in its previous order dismisseiimprejudice Plaintiff's fraud claims based on
affirmative misrepresentationSeeSecond Order at 15.
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For such an omission to be actionable untiderCLRA and the frad prong of the UCL,
“the omission must be . . . of a fabhe defendant was obliged to disclodédugherty 144 Cal.
App. 4th at 835see also Berryman v. Merit Prop. Mgmt., [ri52 Cal. App. 4th 1544, 1557
(2007) (“[A] failure to disclose a fact one hasafrmative duty to disclose is [not] ‘likely to
deceive’ anyone within the@aning of the UCL.”) (quotin@augherty 144 Cal. App. 4th at 838).
A duty to disclose material facts can arise vehét) the defendant has exclusive knowledge of
such material facts not known or reasonably s&ibée to the plaintiffpr (2) the defendant
conceals a material fact from the plainfifollins v. eMachines, Inc202 Cal. App. 4th 249, 255—
56 (2011) (citing_iMandri v. Judking52 Cal. App. 4th 326, 336 (1997)). Plaintiff alleges that
Defendant’s failure to disclose the insufficierafyjthe included PSUs is actionable on both
grounds. TAC 1 71 (information regarding gkelly defective PSWwas material, “known
exclusively to, and actively conded by, Defendant, [and] not reasably known to Plaintiff”).

Under both theories—exclusive knowledglesdnd active concealment—Plaintiff must
allege, as a threshold matter: {i¢ existence of a material f4&) of which Defendant was aware.
See Wilson668 F.3d at 1145 ollins, 202 Cal. App. 4th at 256. The Court addresses these
common elements before determining whetlaintiff has adequately pleaded exclusive
knowledge or active concealment.

2. Materiality
A non-disclosed fact is material “if the @ted information would cause a reasonable

consumer to behave differentlyh& or she were aware of i0'Shea v. Epson Am., In&o. 09-

® The TAC also alleges HP'’s nondisclosuradtionable because defendant made partial
representations that were misleading because etirae material fact had not been disclosed. TA|
1 53;see Collins202 Cal. App. 4th at 255-56. Howeverrtf@ representation claims require
affirmative representations, which are rendaresleading because qualifying information is
withheld.See, e.g., Warner Constr. Corp. v. City of L2ACal. 3d 285, 294 (1970) (holding that a
partial representation claim may arise when ‘deéendant makes representations but does not
disclose facts which materially qualify the factsalbosed, or which rendershdisclosure likely to
mislead”);Roddenberry v. Roddenberd4d Cal. App. 4th 634, 666 (1996) (same). Because the
Court previously found thahe alleged affirmative representats by Defendant amounted to mer
puffery and dismissed with prejudice Plaintif€sims based on affirmative misrepresentations,
Plaintiff cannot proceed ahe basis of misleadingartial representationSeeSecond Order at 15.
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8063, 2011 WL 3299936 (C.D. Cal. July 29, 20EEe also Oestreicher v. Alienware Coii4
F. Supp. 2d 964, 971 (N.D. Cal. 2008ifd, 322 Fed. Appx. 489 (9th Cir. 2009jrkin v.
Wassermayb Cal. 4th 1082, 1093 (1993). Plaintiff hagqadately pleaded materiality by alleging
that he would have acted differently by notghasing the computer asdered had he known
about the insufficiency of the included PSU. TAC 1 54.
3. HP’s Knowledge of Defect

To state a fraudulent omission or concealmeantrcPlaintiff must alsdsufficiently allege
that a defendant was aware afefect at the time of saleWilson 668 F.3d at 1145. “[T]he failure
to disclose a fact that a manufaetr does not have a duty to dis#oi.e., a defect of which it is
not aware, does not constitute an unéaifraudulent practice [under the UCL]d. at 1146 n.5. As
this Court noted irKowalsky v. Hewlett—Packard CdNo. 10-2176, 2011 WL 3501715, at *3
(N.D. Cal. Aug. 10, 2011), while “the heightenedauding requirements of RU9(b) do not apply
to allegations of knowledge, intent, or othendibions of a person’s mind, . . . [t]his does not
mean . . . that conclusory allegations of knowledgmtent suffice.” (nternal quotation marks and
citations omitted). Rather, to successfully gdlehat a manufacturer was aware of a defect,
Plaintiff must still present a @usible basis for the Court tdén Defendant’s alleged knowledge.
See Wilson668 F.3d at 1146.

In the SAC, Plaintiff's factual allegations were insufficienstgport his allegation that HP
knew of the PSU inadequacies & time of sale for several reaso8seSecond Order at 22. First,

the SAC cited manufacturer recommendations e@fntimimum wattage PSU required for particula|

graphics cards, but Plaifi did not allege that HP knew tfiese manufacturer recommendations at

the time of saleld. at 21. Second, the Cadound that allegationthat HP maintained a
troubleshooting site containing information ‘Gmoubleshooting Power$ply Issues” did not
suffice to establish that HP knew that the specifistomizable computers at issue in this case
lacked sufficient PSUs when Réif purchased his computdd. Finally, the Court declined to
impute knowledge to HP on the basis of comments made by one HP customer to another reg

the supposed insufficiency of Slimline PCs for gaming in an HP online foduiet 21-22.
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In the TAC, Plaintiff now pleads sufficiefacts in support of his fraudulent omission
claims to raise a plausible inference that HRnkra by the exercise of reasonable care should
have known, that the PSUs included in computeld to Plaintiff and class members were
inadequate. Plaintiff alleges that HP, as a potar manufacturer, knew that a PSU is “the single
most important component” inamputer, and more specificallydur of the “need to install an
adequate power supply in a computerupmort the components.” TAC {1 28-29. In addition,
Plaintiff now alleges that whddefendant purchased componenttpdrom manufacturers for use
in its computers, Defendant was providegecifications, recommended installations, and
configurations of all the compongeparts,” and was in possessiorttus information at the time
Plaintiff and class members purchased comptitens HP. TAC { 28. Next, Plaintiff alleges that
HP demonstrated this knowledge by preventingt@muers from selecting custom components th
exceed the capacity of the selected power supply” when purchasing different computer mode

such as those in the Pavilion HPE series. TAD.Finally, Plaintiff alleges that beyond custome]

complaints about PSU deficiency posted to HPidtbsnline fora, HP received numerous customger

complaints and warranty service requestgarding the defective PSUs. TAC | 31.

HP contends that Plaintiff still pleadsly “conclusory allegations of knowledge,”
insufficient to meet the heightened requirement®Ruwé 9(b). Mot. at 10. First, Defendant argues
that Plaintiff fails to allege the contentstbé specifications and rexonendations provided to HP
by component manufacturersdot. at 9—10. But Plaintiff needot plead the “who, what, when,
where, and how” as to the content of the dp=tions and recommendations “because these
allegations go to HP’s knowledge of the defetiig inadequate PSU, “and therefore need only b
alleged generally.” Fed. R. Civ. P. 9(Kpwalsky 2011 WL 3501715, at *4. Plaiff pleads the

relevant details, including thecommended wattage for the pautér graphics card upgrade he

”In its Motion to Dismiss, Defendant also ass#ré Plaintiff fails to allege “in what way HP’s
computers did not meet the [recommended] mum” capacity. Mot. At 10. However, the TAC
does in fact allege that AMD, the manufacturethef upgraded graphics casdlected by Plaintiff,
recommends, at a minimum, a PSU approximately 36% more powerful (300W) than that incly
in the computer purchased Baintiff (220W). TAC 1 35.
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chose (300W), the wattage of the PSU instiaitethe computer he purchased (220W), and
recommendations for several different upgragtions, which is all that is requirB@AC 1 20.
Defendant next argues tHaintiff alleges nothing to shottP knew computers purchased
by Plaintiff and class members would malfunatfonerely because the power supply was below
some generalized set of ‘recommendations.”” NMotL0. To survive a motion to dismiss, however
Plaintiff need not allege th#tte computers suffer from erratic and decreased performance “mer
because” the capacities of the included P&lshort of HP’s component suppliers’
recommendations. Plaintiff need only plead suffitfewts to raise a plausible inference that HP
knew, or by the exercise of reasonable stu@uld have known, that the PSUs included in
computers sold to Plaintiff and class memberssvilgadequate, and this inadequacy led to the
performance and safety issues Plaintiff idegsif The component supplier recommendations and

specifications form part of tHactual basis supportirglaintiff's allegations that HP was aware

that upgraded graphics cards and other compsmeqtiire more power, and more powerful PSUS.

In its Reply, Defendant notesathPlaintiff has taken discoveof “the specification sheets
regarding the actual, measured power demands of the components in Plaintiff's computer.” R
at 5. Defendant contends that besm®laintiff does not allege the total wattage requirements of
the components in his computbe has not “allege[d] facts demdrading that the actual power
requirements of his computer exceeded the capabilities @2th&Vatt power supplyfd. In

ruling on a motion to dismiss, however, the Coudcépt[s] factual allegatiornia the complaint as
true and construe[s] the pleadings in light most favorable to the nonmoving partifanzarek

519 F.3d at 1031. The discovery to which Defengaimts is not properlpefore the Court in

8 Furthermore, “the requirements of Rule 9(b) rhayrelaxed as to matters peculiarly within the
opposing party’s knowledge,’ if the plaintiffs cantet expected to have personal knowledge of
the facts prior to discoverylh re Gupta Corp. Sec. Ljt900 F. Supp. 1217, 1228 (N.D. Cal. 1994
(quotingWool v. Tandem Computers, In818 F.2d 1433, 1439 (9th Cir. 1987 cordMaraldo

v. Life Ins. Co. of the SyNo. 11-4972, 2012 WL 3204181, at *2 (N.D. Cal. Aug. 3, 2012);
Miejnecky v. Olympus Imaging Am. Indo. 10-02630, 2011 WL 1497096, at *6 (E.D. Cal. Apr.
19, 2011). Here, the precise contents of thaidwmntation provided to HP by its component
suppliers is “peculiarly” withirHP’s knowledge, and not sometbiabout which Plaintiff can be
expected to have personal kredge at the jglading stage.
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considering a motion to dismiss, though such disgor&y be relevant at later stages of the
litigation.

DefendantitesBrooks v. Gomeas support for its contention that Plaintiff pleads only
conclusory allegations abotitP’s knowledge of the deftive PSUs. No. 10-1873, 2013 WL
496339 (N.D. Cal. Feb 7, 2013). Bnooks the court found that theghtiff had alleged no facts
supporting their contention thtétte company with whicbefendants transacted was
“untrustworthy,” an allegation which formeke basis for the plaintiff's fraud clairtd. at *7. The
plaintiffs in Brooksalleged only that the supposedly ustworthy company “had already been
found to be unlawfully making trades withoutiGense, and [defendantshew or should have
known of such unlawful activitieskithout alleging any péicular facts to support this contention.
Id. at *7 (internal citations omitted). THerookscourt held that these rolusory assertions were
“devoid of further factual enhaement,” and, without more, [wergjsufficient to withstand a
motion to dismiss.1d. at *7 (citinglgbal, 556 U.S. at 678).

Here, unlike the plaintiff iBrooks Plaintiff pleads sufficientdcts to support his allegation
that HP was aware it sold computers with inaddég PSUs to Plaintiff and putative class membe
As discussed above, Plaintiff alleges that:H{P)received documentation regarding minimum
recommended PSU capacity from component manuastui2) HP demonstrated its awareness
the importance of an adequately powerful PSU ley@nting purchasers of other computer mode
from selecting components that exceeded the agpzdhe included CPU; (3) HP maintained an
informational webpage that notified customeesforming post-purchase component upgrades of
the importance of also upgraditige PSU if more powerful components were installed; and (4) H
received numerous customer complaints anadamty service requestsathprovided Defendant

knowledge of the relevant defect, inadequate PSIUSC  28-31. The Court finds that, taken

® Standing alone, customer complaints, especietiign alleged anecdotally, are insufficient to
support allegations of exclwve knowledge of a defeckeeOestreicher544 F. Supp. 2d at 974 n.9
(“Random anecdotal examples of disgruntlestomers posting their views on websites at an
unknown time is not enough to impute knowledge upon defendants. There are no allegations
Alienware knew of the customer complaiatghe time plaintiff bought his computer.8ge also
Baba 2011 WL 317650, at *3 (finding that “[plaintif] allegations of a few complaints on the
Internet [were] insufficient tsupport his claim that HP engalj@ corporate fraud by making
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together, accepted as true, and taesl in the light most favorabte Plaintiff, these allegations
raise the plausible inference that HP knew the $iktalled in computers sold to Plaintiff and
class members were unable to adégjygower the included components.
4, ExclusiveKnowledge

An actionable omission may arise “whee tefendant had exdive knowledge of
material facts not known to plaintiffJudkins 52 Cal. App. 4th at 337. As discussed above,
Plaintiff has alleged sufficient facts to suppo# tllausible inference & Defendant was aware
that the PSUs at issue were inadequate to ptheetomputers in which they were installed, and
that this information was material. In its Motion@ismiss, Defendant contds that Plaintiff fails
to pleadexclusiveknowledge. Mot. at 11-12. Defendant’s gipal argument is that Plaintiff
cannot plead exclusive knowledgecause the component manufiaets’ recommendations about
minimum PSU capacity were publicly availabletbe internet. Mot. at 11-12. Defendant argues
that, like “the driver of a cawith a defective ambient tem@dure gauge who can put his hand
outside the window to determiméhat the weather is like,” Platiff could have discovered
component manufacturers’ P$ecommendations and compared them to the computer he was
configuring on HP’s websitéd. at 13 (quotinddonohue 871 F. Supp. 2d at 926).

Defendant’s analogy fails, however, becaussamers cannot “be expected to seek facts
which they h[ave] no way of knowing exist[Jfi re Toyota Motor Corp. Unintended Acceleration
Mktg., Sales Practices & Products Liab. Litig54 F. Supp. 2d 1208, 1227-28 (C.D. Cal. 2010).

“A defendant has exclusive knowdige giving rise to a duty tostilose when *according to the

misrepresentations and omissions regarding avkraefect”). This does not mean that such
complaints are irrelevant, however. Such compgatombined with other factual allegations can
establish a defendant’s knowledge of a product de$ed, e.g., In re Sony Vaio Computer
Notebook Trackpad LitigNo. 09-2109, 2010 WL 4262191, at *5 (S.D. Cal. Oct. 28, 2010)
(holding plaintiff sufficiently alleged knowledg# defect by alleging defendant’s receipt of
numerous customer complaint8)ui Ho, 2013 WL 1087846, at *8 (findg plaintiff sufficiently
alleged exclusive knowledge based on defendaotsession of non-public data about the defect
such as testing data, consumer complaints, repdérs, and testing in ngsnse to the complaints);
Decker 2011 WL 5101705, at *5 (finding sufficient éstablish exclusive knowledge allegations
that defendant possessed “pre-release testiiagwarranty data, customer complaint data, and
replacement part sales data, among other intemates of aggregate information about the
problem?”).
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complaint, [defendant] knew of this defect while plaintiffs did not, and, given the nature of the

defect, it was difficult to discover.’Herron v. Best Buy Co. In®924 F. Supp. 2d 1161, 1175 (E.D|

Cal. 2013) (quotingCollins, 202 Cal. App. 4th at 2563ee also Marsikian v. Mercedes Benz USA
LLC, No. 08-04876, 2009 WL 8379784, at *6 (C.D1.Gday 4, 2009) (finding allegations
showing defendant “was in a superior positiokriow” of an alleged defecplainly sufficient”);
Johnson v. Harley-Davidson Motor Co. Grp., LIZ85 F.R.D. 573, 583 (E.D. Cal. 2012) (noting
that courts look to “whether the defendand Feuperior’ knowledge ofhe defect” and do not
rigidly require literal exclusivity).

Here, Plaintiff had no reason $eek out information regardjrPSU capacity, or to question
whether the PSU that HP inclutien Plaintiff’'s canputer was sufficient to power upgraded
components of the computer. Plaintiff alleppeswas not aware that the power supply was
inadequate to support upgraded components when he purchased the computer. TAC { 53-51
provides no basis to concludethwhen purchasing a brand neesmputer from HP’s website,
Plaintiff should have considered whether tipgrades HP offered and encouraged him to buy
could be properly powered by the included, nostamizable PSU in his HP computer. Nor is
there any reason to think that myacustomers, including Plaintiffyould be aware that information
like PSU capacity recommendations exists, let aloagadable on the internd®laintiff here more
closely resembles the cell phone purchas&anahue v. Applevho had “no way to ascertain the
‘true’ strength of his network connection andide that his signal meter [was] inaccurate” and
therefore was not expected to have sowgihthat information. 871 F. Supp. 2d at 926.

The Court finds that Plaintiff's allegationstime TAC support his clai that Defendant had
exclusive knowledge of the PSU issue suchdhailure to disclose ivould be actionable under
both the CLRA and the fraud prong of the UCL.

5. Active Concealment

To state a claim for active concealment uitdierCLRA and UCL frad prong, and to state

a claim for common law &ud, Plaintiff must plead that Deféant: (1) concealed or suppressed a

material fact; (2) was under a dutydisclose the fact to the plaifiti(3) intentionally concealed or
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suppressed the fact with the intémtdefraud Plaintiffand that Plaintiff (4) was unaware of the
fact and would not have actedlesdid if he had known of trencealed or suppressed fact; and
(5) sustained damage as a result efadbncealment or suppression of the faatk, 496 F. Supp.
2d at 1097 (citind.ovejoy 119 Cal. App. 4th at 157)azar, 12 Cal. 4th at 638 (listing elements of
common law fraud). As with exclusive knowled@ggaintiff must plead me than generalized
allegationsHovsepian v. Apple, IncdNo. 08-5788, 2009 WL 5069144, at *3 (N.D. Cal. Dec. 17,
2009).

The Court concludes that Plaintiff adequatellyads facts satisfying four of the five
elements. As discussed above, Riéfihas pleaded sufficient facts support his allegations that
the recommended PSU capacity information was armabfact that HP oncealed from Plaintiff
and class members, and a fact that HP hdutyato disclose, the first and second elements.
Plaintiff further alleges that he was unawarat tihe computer he purchased was inadequately
powered, and that had he known otherwise, hedvoat have purchased the computer as ordere
thereby adequately pleading the fourth elem€&AC 11 4, 27, 54. Finally, Plaintiff alleges in the
TAC that his computer both suffered from operaél problems such as hangs, freezes, reboots,
and display abnormalities during the first yeappération and subsequently malfunctioned and
became completely unusable, thereby pleadiadittin element. TAC {1 19, 36. The disputed
issue, then, concerns the third element. TherOmust inquire whether Plaintiff has pleaded
sufficient facts supporting his allegation that HE2mionally concealed or suppressed informatio
regarding PSU capacity with tirgent to defraud Plaintiff® SeeMot. at 12.

A fraudulent omission claim based on activaaalment requires that Plaintiff allege
specific “affirmative acts on the part of thef@ledants in hiding, concealing or covering up the
matters complained ofl’ingsch v. Savage13 Cal. App. 2d 729, 734 (1963ge also Herron
924 F. Supp. 2d at 1176. This requires more thsin‘facts showing thahe defendant knew of

9 The Court previously dismissed Plaintiff's active concealment claim because Plaintiff had f4
to sufficiently allege knowledgevithout which Plainfif could not plausibly allege “intentional”
concealment. Second Order at 22. As discussed ab&at I11.A.3, Plaintiff has remedied this
defect with new allegations in the TAC. Thenef the Court must addew/hether Plaintiff has
adequately pleaded intent.
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the alleged defect and did nothing toifior alert customers to its existenc&iétsworth v. Sears
720 F. Supp. 2d 1123, 1135 (N.D. Cal. 20H»yrron, 924 F. Supp. 2d at 1176 (noting that
because “[mere] nondisclosure does not constitctige concealment,” courts require that such
allegations be supplemented with allegations of affirmative conduct).

Defendant contends Plaintlias not shown in the TAC that HP “actively” concealed
material information from consumetsMot. at 13. Defendant notes that HP informed Plaintiff of
the computer’s specifications, including the waétaf the PSU, and that Plaintiff knew the brand
and model of each of the upgraded components he selett&mply failing to disclose the
component manufacturers’ recoranuations, Defendant asserts, is “mere nondisclosure,” which
“does not constitute active concealment.” Mot. at 14 (quokiegron, 924 F. Supp. 2d at 1176).

However, other courts have found allegationsilsir to those alleged here to be sufficient
to survive a motion to dismiss. Tnetsworth for example, the plaintiff adequately pleaded active

concealment by alleging nondisclosure of a knoweaeah combination with affirmative denials

of the defect and denials of free servicing or repairs of the defective parts. 720 F. Supp. 2d at 113

Similarly, inEhrlich v. BMW of N. Am., LL@GBO01 F. Supp. 2d 908, 919 (C.D. Cal. 2010), the col

-

found that plaintiff adequatebileged active concealment ofvandshield defect by alleging, in
addition to nondisclosure, that defendant: (Eptaced defective windshields only for the most
vocal customers without disclosing the replacenpeogram to all consumers and concealing the
program by calling the replacemefgsodwill’ adjustments” and (2) used a test to determine
gualification for replacement despite knowing that “the test frequently produced false positive
results.” Moreover, iM\podaca v. Whirlpool CorpNo. 13-725, 2013 WL 6477821 (C.D. Cal.
Nov. 8, 2013), the court held thatmibsclosure, combined with “afi@tions that Defendant denied
the defect when Plaintiffs called to request repairreplacement dishwashers . . . [was] sufficient

to allege active conckaent.” Furthermore, ilstanwood v. Mary Kaw41 F. Supp. 2d 1212, 1221

1 Defendant also argues that HP could not lareealed what was publicly available on the

internet. Mot. at 12—13. Like it the exclusive knowledge prongpwever, the mere possibility
that Plaintiff could haveliscovered the allegedly concealed mifation is insufficient to defeat a
charge of concealment, and Defendant cites nwoaity supporting its arguents to the contrary.
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(C.D. Cal. 2012), the court found that the pldiritad adequately pleaded active concealment by
alleging, in addition to nondisdare, materiality, reliancand damages, that “Mary Kay
concealed the information in order to incredseales from consumers like Ms. Stanwood.”
Finally, the court ifMui Ho v. Toyota Motor Corp931 F. Supp. 2d at 999, held the plaintiff had
sufficiently alleged active concealment “by citingnailtiple other consumers’ similar complaints,
as well as Defendants’ decisiosrepair Class Vehicles’ hdlamps only temporarily, or to
replace them with other defective parts.”

Plaintiff's allegations here bear substantiatifarity to these cases. Specifically, asMui
Ho, Tietsworth andEhrlich, Plaintiff here alleges that HP&H received numerous complaints
directly from its consumers,” and that HP alea notice of the defective PSU by virtue of
warranty service requests and forum posts. TAC WN8tertheless, Plaintitilleges that HP would
not repair or replace Plaintiff's computer. TAG6.More importantly, even though HP had

knowledge of the underpowered PSU frtbra customer complaints, manufacturer

recommendations, warranty servieguests and forum posts, HP nevertheless maintained a “h¢

me choose” interface that directs customers to particular computer models based on particul
expected computing needs. TAC { 23. Through HMie#p me choose” inteaice, Plaintiff alleges
that HP actively directed customers to, and eragen them to buy, highepst, high performance
components that HP knew would require more powerful PSUs. TACSe23IsdOpp’n at 15.
Despite recommending these higher-cost, highopeidnce components, HP’s “help me choose”
interface did not suggest or recommend an upgoddhe PSU to support the higher-cost, high
performance components. TAC | 23. Further, &tamwoodPlaintiff here alleges that HP
concealed the manufacturer’'s recommendationgtioa¢ powerful PSUs be used with upgraded
graphics cards and other components to incrid&se sales from customers like Plaintiff, who
would otherwise not have upgraded his comptatdrigher-cost components. TAC { 30 (“HP
suppressed these facts from customers to eageuhem to purchase the computers and pay a
premium for the “upgraded” components evieough those componeantvould not function

properly in the Slimline and Pavilion computersPjnally, Plaintiff contads that if customers
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dismissed the effects of the underpowered PSlWgasal computer issues or otherwise not
connected to the PSU, these customers might seedrwarranty service ogpairs, and HP could
effectively shift the costs of repairing or upgrading the PSUs to purch8sef3pp’'n at 15. In the

alternative, as in Plaintiff's casthe issue might not be discoz@mntil after the warranty expired.

Plaintiff did not learn his issues stemmed framinadequate PSU until 17 months after purchase

(five months after his warranty expired), and iRl#f contacted Defendant for assistance, but it
would not replace the computer oreevagree to repair it.” TAC { 36.

The Court notes that at the motion to dismiaget it must defer to the allegations pleaded
in the TAC. Taken as true and viewed togetRéintiff's allegations are sufficient to raise the
plausible inference that HP actively concealegdftitt that the PSUs in computers it sold to
Plaintiff and class members were insufficientlyyeoful, and that HP’s motivation in concealing
this fact was to defraud purchasers and increi#se sales. The Court’s conclusion should not be
read to suggest that Plaintiff’'s active concealtrataim could survive itater stages of the
litigation. Rather, at thistage, the Court’s review is confinedlely to the pleadings. The Court
further notes that its decisioo allow the active concealment claim to proceed should not
significantly expand the scope of discovery. Theedvery relevant to active concealment will
largely be the same as the discovery for theratlaems that the Couhtas allowed to proceed.
Therefore, the Court’s decision here with respe@ctive concealment is narrow and has limited
implications.

Because the Court finds that, at the motiodismniss phase, Plaintiff's allegations are
sufficient to raise the plausible inference tH& intentionally concealed the PSU issue from
customers with the intent to defraud them, the Court concludes that Plaintiff’'s claims premise
fraudulent concealment under the CLRA and UCL fraud prong on the basis of an active
concealment, as well as for common law fraud claim, survive the instant Motion to Dismiss.
Likewise, as explained in the previous sectionGbart also finds Plaintiff has adequately pleadg

a claim of fraudulent concealment or omisdi@sed on Defendant’s exclusive knowledge of the
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underpowered PSUs. Defendant’s Motion temiss Plaintiff's CLRA UCL fraud prong, and
common law fraud claims is therefore DENIED.

B. Additional UCL Claim

In the TAC, Plaintiff also alleges violat of the unlawful prong of the UCL. The unlawful
prong of the UCL “borrows violations of other laasd treats them as unlawful practices,” which
the UCL then “makes independently actionabel-Tech Commc’ns, In20 Cal. 4th at 180
(internal quotation marks and citations omittedififf borrows Defendant’s alleged violations
of the CLRA and the Song—Beverly Act to popt his theory of liakity under the unlawful
prong? Because the Court finds that Plaintiff Isascessfully alleged violations of both the
CLRA and (previously) the Song—Beverly Act, l#r also adequately alleges a claim under the
UCL'’s unlawful prongSeeSecond Order at 10. Accordingly ailtiff may proceed on his claim
under the unlawful prong of the UCL.
V. CONCLUSION

For the foregoing reasons, the Court DENIESendant’s Motion to Dismiss. Because
Plaintiff has alleged sufficient adainal facts in the TAC to suppoa plausible inference that HP
had knowledge of the alleged defective PSlsl Plaintiff has adequately alleged active
concealment and exclusive knowledge, this COENIES HP’s Motion to Dismiss Plaintiff's
claims for violations of the CLRA, the fud prong of the UCL, and for common law fraud.

Because Plaintiff has adequately pleadaihts under the CLRA and, previously, the Song—

21n the Second Order, the Court found that because Pldiatifhot plausibly alleged any
statutory violations, Platiff failed to allege violation othe unlawful prong of the UCL. Second
Order at 24. The Court now recognizes, however,Rhantiff had at thatime sufficiently pleaded
a violation of the Song—Beverly Act. Although breaclexiressvarranty “is not itself an
unlawful act for purposes of the UCLBbland, Inc. v. Rolf C. Hagen (USA) Cqrf85 F. Supp.
2d 1094, 1110 (E.D. Cal. 2010) (“Contractual duéiesvoluntarily undertan by the parties to
the contract, not imposed by state or fedienal”), the implied warranty provided by the Song—
Beverly Act is statutorynot contractual, and accordingly counve held that violation of the
Song-Beverly Act can be the basis for a claim under the UCL’s unlawful @3eege.g.,
Tietsworth 720 F. Supp. 2d at 1136 (N.D. Cal. 2010) (fngdplaintiff stated @im for violation of
unlawful prong of the UCL by allegingwolation of theSong—Beverly Act)Keegan 838 F.
Supp. 2d at 944 n.50 (holding that because pftaritad successfully alleged violation ofter

alia, the Song—Beverly Act, plaintiffs had alsasassfully stated a ¢la under the unlawful prong
of the UCL).
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Beverly Act, Plaintiff suffieently alleged a claim underghunlawful prong of the UCL.
Accordingly, as a result of this order and the®w Order, Plaintiff may proceed on the following
causes of action: (1) the CLR#&e UCL fraud prong, and commtaw, for fraudulent omissions
regarding insufficiently powerful PSUs that edmalfunctions that manifested during the
warranty period; (2) breach okgress warranty; (3) breach of implied warranty under the Song-
Beverly Act; and (4) unlawfutonduct under the UCL, predicated violations of the CLRA and
the Song—Beverly Act.

IT IS SO ORDERED.

Dated:Februarys, 2014 %4 #‘ KO&\_'

LUCY H. @bH
United States District Judge
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