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9 UNITED STATES DISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
oo
= SAN JOSE DIVISION
e 1
§8 12 APPLE, INC., a California corporation, ) Case No.: 1Z2V-00630LHK
O )
o
‘g 5 13 Plaintiff and Counterdefendant, ) ORDERDENYING SAMSUNG'S
B % ) MOTION TO STRIKE PORTIONS OF
e 14 V. ) DR.VELLTURO’S SUPPLEMENTAL
4= ) EXPERT REPORT
82 15 || SAMSUNG ELECTRONICS CO., LTD.,a )
g 5 16 Korean corporation; SAMSUNG ) [PUBLIC REDACTED VERSION]
jop= ELECTRONICS AMERICA, INC., a New Yorl)
SE 17 || corporation; and SAMSUNG )
5 TELECOMMUNICATIONS AMERICA, LLC, )
LL 18 a Delaware limited liability company, )
)
19 Defendantand Counterclaimants)
20 )
21 Samsung moves to strike portions of Apple’s February 17, 2014 Supplemental Expert
22 Report of Christopher A. Vellturo, Ph.Bs untimelyunder Fed. R. Civ. P. 26 and contrary to this
23 Court’s prior rulings regarding off-therarket lost profits SeeECF No. 1420-3‘Mot.”) . Apple
24 filed an Opposition, and Samsung filed a ReigeECF Nos. 1438-3 (“Opp’n”), 1445daving
25 considered the briefing, relevant record, and applicable law, the Court DEINB&otion for the
26 reasons stated below.
27
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BACKGROUND

On February 4, 2014, the parties stipulated to exchange updated sales information for
accused products, as well as “supplemental calculations of damages incagptmatidata. ECF
Nos. 1235, 1239. On February 17, 20th% agreed date for exchanging supplemental edlouok,
Apple served Dr. Vellturo’s Supplemental Repmitiressind\pple’s asserted damageSamsung
seeks tetrike two aspects of Dr. Vellturo’s Supplemental Report. First, Samsung dngai®r.
Vellturo’s new analysis of Apple’s off-the-market lost profits for the '64f&placontradictshis
Court’s ruling on damages apriorcase involving Apple and Samsung, No.Q¥-1846{ HK.
SeeMot. at 2-5 see alsaJoint Pretrial Statement at-13, 22-23 (ECF No. 1336) (noting dispute).
Second, SamsuragtacksDr. Vellturo’s attempts to rely on certain neposition testimongnd
sales information produced after his August 12, 2013 Opening Repeeddot. at 2 n.1. Apple
opposes.
. LEGAL STANDARDS

Samsung moves to strike pursuant to Fed. R. Civ. P. 26, contending that Apple failed to
timely disclose Dr. Vellturo’s opinions under Rule 26(a)(@geMot. at 3. As the moving party,
Samsung bears the burden of showing a discovery violation has occiegd.g, Dong Ah Tire
& Rubber Co. v. Glasforms, IndNo. 06CV-3359, 2008 WL 4786671, at *2 (N.D. Cal. Oct. 29,
2008). Once Samsung satisfies that burden, it becomes Apple’s burden to show that Apple’s
failure to comply with Rule 26 was either justified or harmleSseYeti by Molly Ltd. v. Deckers
Outdoor Corp, 259 F.3d 1101, 1106-07 (9th Cir. 2001).
1. DISCUSSION

A. Off-the-Market Lost Profits for the '647 Patent

On November 7, 2013, in a prior case involving Apple and Samsppig, Inc. v.
Samsung Electronics Co., LttNo. 5:11€V-18461HK (N.D. Cal) (“Apple I'), this Court
addressed the parties’ argumeait®ut the proper timing fanalyzing Apple’s assertexdf-the-
market (or “blackout”)Jost profits—damagesorresponding to times wh&amsungvas allegedly

infringing but should have been unable to #edaccused products until Samsung had built non-
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infringing alternatives The issue presented was whether potential desigunds must be
considered beginning on the date of first infringement, or oddtewhen Samsung firseceived
notice of infringementSeeOrder Re: Design Around Start Datesl-2, Apple I(N.D. Cal. Nov.
7, 2013) (Apple 10rder”). Under the circumstances that the parties presenfgupla | the
Court accepted Samsung’s position and ruled that “one would need to begalyssat the date
of first infringement to avoid arbitrarily ignoring actions the infringeuld have taken in lieu of
infringing.” Id. at 5. That ruling reduced Apple’s damages demaniipgple Iby $305 million.
SeeOpp’n at 4.

Turning tothe presentase, Samsungsed the same argumeatsout design-around dates
to restrict Apple’s damages theories in this second litigatidon.October 10, 2013, Samsuiigd
aDaubertmotionto excludeDr. Vellturo’s opinions on off-thenarket lost profits SeeSamsung
Mot. to Exclude Ops. at 13 (ECF No. 882- In his Opening Report on Apple’s damages theorig
in this case, Dr. Vellturo analyzed off-the-market lost profits based on note® dat first
infringement datesSeeOpening Expert Rpt. of Christopher A. Vellturo, Ph.D. (“Vellturo Openir]
Rpt”) 9 306, Thl. 4. For four of Apple’s five asserted patents, the date of first infringement
precedd the notice dateSeed. By requiring Dr. Vellturo to analyze nanfringing alternatives
at the earlier dasof first infringementinstead othe later notice datedpple’s lost profits
recovery would drop by as much JJjlilf - Samsung Mot. to Exclude Ops. at 13 (ECF
802-3). In its Daubertmotion to exclud®r. Vellturo’sinitial opinions about blackout damages,
Samsungvieldedthe same arguments about design-around dates #saerted ii\pple t “Dr.
Vellturo’s failure to use the date of first infringement for his lost profitsudations is improper.”
Id. On February 25, 2014, the Court granted Samsua dertmotion to preclude Dr. Vellturo
from using “notice dates rather than finstringement dates in his lost profits analydigcause
“this Court ruled in favor of Samsung on that issueApple | Feb. 25, 2014 Order at(ECF
No. 1326).

On February 17, 2014ifter theApple 10rder, andvhile Samsung'®aubertmotion in the

instant casavas pending), Apple served Dr. Vellturo’s Supplemental Report, which now includ

3
CaseNo.: 12CV-00630LHK
ORDERDENYING SAMSUNG’S MOTION TO STRIKE PORTIONS OF DR. VELLTURO’'S SUPPLEMENTAL
EXPERT REPORT

[72)

g

No.




United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O oM WwN PR O

off-theimarketlost profits calculations for the '647 patent using the date of first infringenfrent
the '647 patent, the current alleged date of first infringenjjj || Gz Yettiisthe

notice datljj il )-SeeSupplemental Expert Rpt. of Christopher A. Vellturo, Ph.D.
(“Vellturo Supp. Rpt) 1 5; Vellturo Opening Rpt. § 306, Tbl. 4. Previously, Dr. Vellturo did no
calculate such damages for the '647 pabmttause the notice date preceded infringenmseé
Vellturo Opening Rpt. § 309Now, by analyzing noinfringing alternative®n the first date of
infringement instead of the earlier notice date, Dr. Vellturo opines that Appiitied to an
additional ]l in off-themarket losprofits for the 647 patentSeeVellturo Supp. Rpt.
194-6; Mot. at 1.

Despiteprevailing inthe Apple 10rder andn its Daubertmotionin the instant case
Samsung now argues that Dr. Vellturasw off-the-marketlost profitscalculationdor the '647
patentshould be stricken—even though they are baseatksignraround periods beginning on the
first infringementdate According to Samsung, tigple IOrder does not require that design-
arounds be analyzed at the date of first infringement if the notice datées. elslot. at 45.
However, Samsung mdainsthat the date of first infringement is stitle appropriate date for
Apple’s four other patents for which the date of first infringement precedesmtive date. On the
other hand, Apple contends thiats Court has already held that desagounds should be analyzed
as of the first infringement date, and points out that Samsung adveaateerule but now
contradictgtself to reduce its potential damages exposure for the '647 patent. Opp’n at 2-4.

Samsung’s arguments are unpersuasive. The Court concludes that Dr. Vellturo’s
supplemental opinions on blackout damages for the '647 patent are not inconsistent Apibl¢he
| Order. In Apple | this Court held that “potential design arounds ought to be considered as of
date of first ifringement,” basedn the relevant dates and issues presented in that digxppée |
Order at 10. The Court applied the underlying reasomiifigederal Circuit precedemt
concluding that “reconstructing the hypothetical market requires one to factofrowgement
entirely,” and that it is legally improper to “arbitrarily ignor[e] acts the infringer could have

taken in lieu of infringing.”ld. at 5. Specifically, inGrain ProcessingCorp. v. AmericaiMaize
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Products the Federal Circuit addressed lost profits statecthat “a fair and accurate
reconstruction of the ‘but for’ market also must take into account, where relaitamative
actions the infringer foreseeably would have undertaken had he not infringed.” 185 F.3d 134
1350-51 (Fed. Cir. 1999).

However,Grain Processinglsoconfirmedthat “[t]he critical time period for determining
availability of an alternative is the period of infringement for which thenpatener claims
damagesi.e., the ‘accounting period.”1d. at 1353 (citation omitted).This is because the lost
profits inquiry is based on what the patentee would have earned “had the Infringer ngeafri
Aro Mfg. Co. v. Convertible Top Replacement Gd7, U.S. 476, 507 (1964gitation omitted)see
alsoGrain Processing185 F.3d at 1349 (“To recover lost profits, the patent owner must show
‘causation in fact,” establishing that ‘but for’ the infringement, he would have asatitonal
profits.” (citing King Instruments Corp. v. Peregdb F.3d 941, 952 (Fed. Cir. 1995)).
Accordingly,the Federal Circuit has held thhe relevantime framefor assessing lost profits
(including the absence of namfringing alternativesis during the period of infringement, when
the infringer made sales that would have otherwise gone to the patentee.

Contrary to these principles, Samsung now proposes a rule that would require ahalysis
potential desigrarounds before thafringement periog-in this case, on the notice dat-
I hich precedes the first infringement dat{j |l by over one ®ee.
Vellturo Supp. Rpt. 5. Samsung provides no authtiréyrequires assessidgsignrarounds
beforeinfringement even begawhen no lost profits could have been available. Ind8eain
Processingcounsels thdfw]lhen an alleged alternative is not on the markatng the accounting

period a trial court may reasonably infer that it was not avkilab a noninfringing substitute at

that time,” andhe infringer then has the burden to overcome this inference by showing that the

substitute waavailable during the accounting peridd185 F.3d at 1358mphase added).
According to Apple’s allegations, Samsung decided to infringe instead of desggountd the
'647 patentdespite receiving notice more than a year earbeeOpp’n at 4. As a factual matter,

Samsungnayshow that various nomringing alternativesvere developed befo@amsung’dirst
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infringement date andereavailable during the relevant accounting peri&geApple 10rder at
5. However, Samsung provides instient justification fotholding as a matter of law, that a
patentee’s damages expert must considesimoimging alternatives at a notice date that precedes
theinfringement accounting period.

Furthermore, under Samsung’s current view, early notice of infringement wallim
easier foran infringer to avoid liability for lost profits because the infringer could chtmse
infringe and lateassert thavailability ofdesignarounds at the earlier notice date, instedath®f
date itfirst infringed Also, an infringer could be subject to potentigihgaterlost profits damages
if it received noticefter infringing, instead of before. Such a ralauld create a disincentive for a
patentee to provide early notice or for an accused infringer to peasly@on-infringing
alternatives. Indeed, Samsung previously argued that early notice should begaw:dilfrapple
were right about the law, the statute intended to encourage early notickraxwatdnot giving
early notice.” Samsung’s Resp. to Apple’s Statement Regarding Design Around Datdgates,
| (ECF No. 2598). Samsung’s current position regarding the '647 patent runs contrary to this
principle.

Moreover, a®A\pple points out, Samsung vigorousisggued thatlesignraround periods
must begirwith the date of first infringemeras a matter of laybut nowretreatd§rom that
position to avoidost profits liabilityfor the '647 patentSeeOpp’n at 2-4.1n Apple | Samsung
insisted that the proper design-around date is the first infringement date, notiteedate.See
Samsung’s Mot. to Strike at 3-Apple I(ECF No. 2386) (“When calculating lost profits, courts
look to whether noninfringing design arounds are availstialging on the date of first
infringement—even if it is earlier than the notice dateOyt. 10, 2013 Tr. of Proceedings at
127:3-8,Apple I(ECF No. 2535) (“[F]or lost profits design around starts at the date of first
infringement. It does not happen at the notice date.”); Samsung’s Resp. to Apple’eftatem
Regarding Design Around Dates atdpple | (ECF No. 2598) (“Apple’s Improper Methodology Is
Contrary to Law”); Samsung’s Statement Regarding the Court’s Gkdplel (ECF No. 2530).
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Then, after obtaining a favorable ruling on this issu&gple | Samsunguccessfully
movedin this case to excluder. Vellturo’s opinions in his Opening Repadgardingoff-the-
market lost profitbased on the notice dates for Appleatents withouteveraddressing a possible
exception for the '647 patenSeeSamsung’s Mot. to Exclude Ops. 13(ECF No. 8024) (“This
is contrary to the law: when calculating lost profits, courts look to whethemiframging design
arounds are availab&arting on the date of first infringemenewen if it is earlier than the notice
date.”); Samsung’s Replg Supp. of Mot. to Exclude Ops. at 9 (ECF No. &-Apple’s efforts
.. .to justify Dr. Vellturo’s desigraround period for his lost profits calculation are contrary to th
Court’s recent ruling in NDCA | that, as a matter of law, the design-arouratipeust commence
on the date of the first infringement, not on the notice Yate.

Neither party has timely raised this issue to the CéuriApple did not supplement Dr.
Vellturo’s opinions for the '647 patent until February 17, 2014, more than three months after t
Apple 10rder However, it is far too late for Samsung to reverse positions regarding desigal-al
dates.Because&samsung has failed to providesufficientlegal basis for excluding Dr. Vellto's
Supplemerdl Reportin light of theApple I0Order, Samsung’s motion to strike BENIED with
respect tmpinions oroff-the-market lost profits for the '647 patent.

B. Reliance on Other Discovery

In a footnote, Samsung also seeks to preclude Dr. Vellturo from relying onn(1) ne
depositions of Google employees, (2) new data about certain accused Apple produ&s, a
adjustments toeasonable royalty calculatiof® time periods based on new Samsung product
data SeeMot. at 2 n.1. Samsung fails to demonstrate that any of these updates are isilglermis

The parties plainly agreed to supplement their experts’ damages calculated®ha
updated sales informatiorseeECF No. 1235 at 2 (“Thparties agree to exchange supplemental
calculations of damages incorpongtUpdated Financial Data . . . .”). Eachluf Vellturo’s
supplementations to which Samsung objects appedadl within the scope of the parties’
stipulation. Regarding depositions, Dr. Vellturo identifies two Google depositions that taok plg

on August 16, 2013, shortly after his Opening Report, and reserves the ability to cite those
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materials to “reinforce” his original opinion§eeVellturo Supp. Rpt. 1 28 & nn. 22, 23. Thus,
Dr. Vellturo does not appear to introduce new opinions based on these materials, and the
depositions that took place seven months ago cannot be a surprise to Samsung. As to new (
about Apple product®r. Vellturo claims to updatmarket share calculations “using methods
previously disclosed” to account for new numbers, such as “exclud[ing] products forlwhic
observe no unit sales by the end of 2018."7 2125. Dr. Vellturo also updates his reasonable
royalty conclusions about customers repurchasing smartphones based on Samsung’s newly
produced dataSee idf{ 1415. Samsung offers no explanationvidry these updatesould be
impermissibleuses of new datgarticularly given Apple’s representation that these changes
actuallyreduceApple’s asserted damageSeeOpp’'n at 4 n.3. Accordingly, Samsung’s motion t(
strikethese modifications to Dr. Vellturo’'s Opening Report is DENIED.
IV.  CONCLUSION
For the foregoing reasons, Samsung’s motion to strike portions of Dr. Vellturo’s

Supplemental Report is DENIED.
IT IS SO ORDERED.
Dated: Marc8, 2014 {‘L ML

LUCY H.KOH

United States District Judge
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