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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case Nos.: 11-CV-01846-LK
12-CV-00630-LHK

APPLE, INC., a California corporation,

)
- )
Plaintiff, )
) ORDER DENYING SAMSUNG'’S
V. )  MOTIONS FOR RELIEF FROM
) MAGISTRATE JUDGE GREWAL'S
SAMSUNG ELECTRONICS CO.,LTD.,a ) NONDISPOSITIVE PRETRIAL
Korean corporation; SAMSUNG ) ORDERS AND DENYING SAMSUNG’S
ELECTRONICS AMERICA, INC., a New York MOTION TO STAY
corporation; SAMSUNG )
TELECOMMUNICATIONS AMERICA, LLC, )
a Delaware limited liability company, )
)
)
)

Defendants.

Samsung has filed three motions which are tihgesti of this order{1) motion for relief
from Magistrate Judge Grewal’s nondispositivetpal order compellingliscovery; (2) motion for
relief from Magistrate Judg8rewal’s nondispositive pretriakder approving the Nokia-Samsung
stipulation; and (3) motion to stay both Magagé Judge Grewal’s nondispositive pretrial orders
pending resolution of Samsung’s motions for reliehirthese orders andnming the resolution of
any petition for writ of mandamus that Samsumay file with the Federal Circuit Court of
Appeals. Having considered the submissions of thieepathe relevant lavand the record in this

case, the Court DENIES the motions fdraleand DENIES the motion to stay.
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Procedural History

On October 2, 2013, Magistratadge Paul Grewal issuechandispositive pretrial order
compelling discovery. ECF No. 2483, Case N1-CV-01846 (“Order One”). On October 2,
2013, Magistrate Judge Paul Grewal issuedralispositive pretrial ater approving the Nokia-
Samsung stipulation. ECF No. 785,s€dNo. 12-CV-00630 (“Order Two”).

On October 7, 2013, Samsung filed three motions: (1) Samsung’s motion for relief fron
Order One, ECF No. 2495, Case No. 11-G\M46 (“Samsung Motion One”); (2) Samsung’s
motion for relief from Order Two, ECFdN 790, Case No. 12-CV-00630 (“Samsung Motion
Twao”); and (3) Samsung’s motion to stay Ol®ne and Two pending resolution of Samsung’s
motions for relief from these orders and pegdihe resolution ofrgy petition for writ of
mandamus Samsung may file, ECF No. 789, Gasel2-CV-00630; ECF No. 2494, Case No. 11
CV-01846.

On October 7, 2013, Samsung accompanied its three motions with a motion to shorter
for briefing on the motions for relief and t@agt ECF No. 788, Cas¢o. 12-CV-00630; ECF No.
2493, Case No. 11-CV-01846. In its motion to sotime, Samsung asked that the Court order|
Apple to file on October 7, 2013 pple’s opposition to Samsung’s tan to stay, and to file on
October 9, 2013, Apple’s oppositions to Samsungsions for relief. ECF No. 2493, Case No.
11-CV-01846, at 1. Samsung also waived itéi@spgo Apple’s opposition briefs. ECF No. 788,
Case No. 12-CV-00630, at 3.

On October 7, 2013, the Court ordered Agpléle its oppositions to all three of
Samsung’s motions on October 9, 2013. ECF2488, Case No. 11-CV-1846. In its October 7,
2013 Order, the Court stated: “There is no stayuolge Grewal’s ordekghile these motions are
pending unless otherwisedared by the Courtfd. at 2.

Apple filed its oppositions tall three Samsung motions @ttober 9, 2013. ECF No. 800+
1, Case No. 12-CV-00630. Non-party Nokia Cogtimn (“Nokia”) also filed its oppositions on
October 9, 2013. ECF Nos. 2500 and 2502, Case No. 11-CV-01846.

Il. Legal Standards
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A. Relief from Magistrate Judge’s Order Pursuant to Federal Rule of Civil
Procedure 72

The district court may desigteaany nondispositive pretrialatter to be determined by a
magistrate judge, whose ruling on the matter will be modifieskbaside only if “clearly
erroneous or contrary to law.” 28 U.S.C. 8§ 636(b)(1)(&p.R. Qv. P. 72(a)Grimes v. City &
Cnty. of S.F.951 F.3d 236, 241 (9th Cir. 1991). Samsung argues thdéthevostandard applies
to Order One because rulingegarding privilege” are revieweate novo Samsung Motion One at
2 (citing Aronson v. McKesson HBOC, Indlo. 99-CV-20743, 2005 WL 934331 at *3 (N.D. Cal.
Mar. 31, 2005)). Samsung is incorretéh Order One, in contrast A&ronson Magistrate Judge
Grewal did not make any “detemaitions regarding the scope oé tattorney-client privilege” and
thus this Court is not reviewing any finding Blagistrate Judge Grewal regarding privilege.

Aronson 2005 WL 934331 at *3.

—

In reviewing for clear error, the district judg®gy not simply substitute his or her judgmen
for that of the magistrate judg&ee Grimes951 F.3d at 241Rather, a magistrate judge’s
nondispositive ruling is clearly erroneous only whendrstrict judge is leftvith a “definite and
firm conviction that a mistake has been committeBurdick v. Comm’r Internal Rev. Ser979
F.2d 1369, 1370 (9th Cir. 1992). “[A]lny motion nisted [under 8636(b)(1)(A)], nor analogous tq
a motion listed in this category lf&awithin the nondipositive group of matters which a magistrate
may determine.”Maisonville v. F2 Am., Inc902 F.2d 746, 748 (9th Cir. 1990) (citations
omitted).

B. Motion for Stay of Magistrate Judge Grewal’s Orders

Federal Rule of Civil Procedure 62(c) vests plower to stay an order pending appeal with
the district court.SeeFeDp. R. Qv. P. 62(c). For both the appellateudoand the district court, “the
factors regulating the issuance of a stay are giyéna same: (1) whether the stay applicant has
made a strong showing that he is likely to sudaa®ethe merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether isseaf the stay will substially injure the other
[parties’ interest] in the proceedingida(4) where the public interest liesHilton v. Braunskil)

481 U.S. 770, 776 (1987). Deciding whether to gaastay of an order pending an appeal is an
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equitable inquiry, and eachdtor in the analysis ne@dt be given equal weighGtandard Havens

Prods v. Gencor Indus.897 F.2d 511, 512 (Fed. Cir. 1990).

. Motions to Seal

In connection with Samsung’s motions felief, Samsung and Apple have filed
administrative motions to file documents undesils Samsung filed an administrative motion to
seal portions of Exhibit A to Susan Estricdsclaration in support damsung’s motions for
relief. ECF No. 2496, CasedN11-CV-01846 (motion to filander seal); ECF No. 2497-1
(Exhibit A to Estrich Declaration). The portioBamsung seeks to seal include royalty rates for
various licensing agreements to whigpple and Samsung are partiéd. The Court GRANTS
Samsung’s administrative motion teas$, as the Court has already hildt “‘pricing terms, royalty
rates, and guaranteed minimum payment terma’lmfense agreement” are sealable. ECF No.
1649 at 7, 10-11 (quotinig re Elec. Arts298 F. App’x 568, 569 (9th Cir. 2008)).

Apple also filed an administration motion to seéa&hibit 2 to Mark D. Selwyn’s declaration
in support of Apple’s opposition to Samsung’s motitorsrelief and motion to stay. ECF No. 801
Case No. 12-CV-00630 (motion to file underal); ECF No. 800-4, Case No. 12-CV-00630
(Exhibit 2 to Selwyn declaration)The portions Apple seeks to s@atlude confidential terms of
Apple’s licensing agreementsd. The Court GRANTS Apple’s motion, as the Court has alread
held that that “pricing terms, royalty ratesidaguaranteed minimum payment terms’ of a licensg

agreement” are sealabl8eeECF No. 1649, Case No. 11-CV-01846, at 7, 10-11.

V. Samsung’s Motion for Relief from Order One

Samsung moves for relief from Order Orf&amsung Motion One at 1. As explained
below, the Court DENIES Samsung’s motion baeathe conclusions in Order One are well-
supported, and Order One is not clganroneous or contrary to law.

First, the Court summarizes the substand®@raer One. In essence, as a result of

Samsung’s alleged violation of the protective ordiéagistrate Judge @wal ordered Samsung to

produce to Apple emails and communicationsShynsung employees that would shed light on the
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scope of the violation and to make availabledeposition various witsses by October 16, 2013.
Order One at 5. Before mandating this discovilggistrate Judge Grewal described the factual
circumstances which led him to believatthere may have been a violatidd. at 2-4. First,
Judge Grewal described how Apple had giveS8damsung, during discovery, copies of four of
Apple’s patent license agreements, all of whieere designated “Highly Confidential —Attorney
Eyes’ Only” pursuant to the protective ordéd. at 2; ECF No. 687, Case No. 11-CV-01846, at 3
(protective order). One of these licenses waigree 2011 license between Apple and Nokia. Org
One at 2.During expert discovery, Samsung’s adéscounsel, Quinn Emanuel Urquhart &
Sullivan, LLP (*Quinn Emanuel”), sent Samsungexipert report which should have redacted, bu
critically did not, some confidential inforrian regarding Apple’s license agreemenits.
Magistrate Judge Grewal cited h&@uinn Emanuel then posted tlmeport “on an FTP site that

was accessible by Samsung personnel” and thatfitrenation was also “sent, over several

different occasions, to over fifty Samsung empley, including high-ranking licensing executives,

Specifically, on at least four occasidmstween March 24, 2012 and December 21, 2012,
Samsung’s outside counsel emailed a copy of s@rson of the report to Samsung employees,
well as various counsel representing Samsumgunmts and jurisdictions outside the United
States.”Id. at 3.

Critically, Magistrate Judge @&wal went on to describe Wwaa declaration from Nokia’s

er

—

Chief Intellectual Property Officer noted thatJune 2013, during a meeting between Samsung and

Nokia licensing executives, Dr. Seungho Ahn, m8ang executive who leadhe Intellectual
Property Center of Samsung ElectronszeECF No. 1843, Case No. 11-CV-01846, at 3547:17-
20, “informed Nokia that the terms of the Apple-Nokia license were known to him.” Order On
3. Magistrate Judge Grewal wrote that accordinth&odeclaration, “DrAhn stated that Apple

had produced the Apple-Nokia license initigation with Samsung, and that Samsung'’s outside
counsel had provided his team with the termthefApple-Nokia license. [The declaration]
recounts that to prove to Nokiaat he knew the confidential tesrof the Apple-Nkia license, Dr.

Ahn recited the terms of the licensad even went so far as td dokia that ‘all information
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leaks.” [The declaration] also reports tBat Ahn and Samsung then proceeded to use his
knowledge of the terms of the AgpNokia license to gain an unfaidvantage in their negotiationg
with Nokia, by asserting théihe Apple-Nokia terms shouldadate terms of a Samsung-Nokia
license.” Id.

After describing these events, Magistraidge Grewal noted that Samsung had provided
insufficient information to rebut this dec#ion, as Samsung had not provided any sworn
testimony by Dr. Ahn or any evidence regardingeotuses by Samsung of the four Apple licensir
agreements, despite acknowledging that “dozemsdofiduals at Samsung and its other counsel
have knowledge of confidentibcense terms that theéyad no right to accessld. Magistrate
Judge Grewal further noted trettthe hearing on Apple’s mon for sanctions for Samsung’s
alleged violation of the protective order, Santggarcounsel denied angolation and was unable
to provide even basic information about wiaadl and now has access to Apple’s confidential
information. Id. at 3-4.

Because Magistrate Judge Grewal coulddadermine whether sanctions were appropriaty
without more information, he ordered Samsung to produce to Apple emails and communicatiq
sent or received by Samsung eaydes who received the confidential information, and to make
available for deposition Dr. Ahn; a witness‘'speak to the dissemitian of and use by Samsung
of the confidential information, including the usetloé confidential information in any proceeding
before the United States International Trade Casion and in any court or jurisdiction outside
the United States”; and “[u]p to five addnal Samsung employees” who could address any
communications they have had regarding Apple’s licenkkst 5.

Samsung’s motion for relief from Order Oraeses the following three arguments: (1)
Order One would “improperly abrogate priviegnd work-product protection,” (2) Order One
may “require Samsung to violate other protextivders,” and (3) Order One’s “scope of
compelled information is grossly overbroad.” Samsung Motion One at 2-5. The Court addres

each of these arguments in turn.
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Samsung’s first argument is that Order Oneoistrary to law becauseeither “ignore[d]
Samsung’s objections based on attorney-clientlpge and work-product protection” ostib
silentiorejected Samsung’s privilege and work prddgsertions.” Samsung Motion One at 2.
Samsung’s argument lacks merit.

First, Magistrate Judge Grewal did not makegruling on privilege, either on the record at
the hearing or in Order One. Citing one of Maigite Judge Grewal’s statements at the hearing,
Samsung argues that Judge Gresvaggested that allowing Sanmg)’s e-discovery third party
vendor Stroz Friedberg to access the documentsedshe attorney-client privilege. Samsung
Motion One at 4 (citing Hearing Trangatj ECF No. 2485, Case No. 11-CV-01846, at 41-42
which is a statement by Magistrate Judge GreWau are telling me [Stroz is] independent on
the one hand, and on the other hand you are sggingan disclose all sortf privilege and work
product information to them without any waivef privilege] whatsoever.”) The Court finds that
this statement does not constitateuling on privilege and does not provide a basis upon which {
infer that Order Onsub silenticdfound a waiver of privilegeSamsung’s claim that Order One
abrogates Samsung’s claim for privilege or applies the crime-fraud exception to prsdege,
Samsung Motion One at 2-3, is unfounded becauggdttate Judge Grewdid not issue any
privilege ruling.

Second, contrary to Samsung’s claim, Magigt Judge Grewal dlinot ignore Samsung’s
objections based on privilege. Samsung apgedrave asserted broad, blanket privilege
objections that were not tied to any speadiftcument or testimony. Thus, Magistrate Judge
Grewal was under no obligation to issue prospective, broad, blanket privilege rulings not tied
any specific document or testimony. Moregwamsung has cited no authority requiring
Magistrate Judge Grewal to do so.

Finally, and most importantly, Samsung magext privilege objeatns during the course

of the compelled discovery and follow the normal pcot regarding privilege disputes, as set forth

in the protective orderSeeECF No. 687, Case No. 11-CV-018462#t28. Any court rulings on

privilege disputes will be decidextcording to the protocol set fbrin the protective order. Thus,
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the Court need not reachetquestion of whether there is any Bdsr waiver of privilege at this
time.

For the reasons stated abothee Court rejects Samsung’s first argument that Order One
improperly abrogated privilege and work product getibn. The Court finds that Order One is ng
clearly erroneous or contratg law on this basis.

Samsung’s second argument is similarly unavailing. Samsung objects to providing
information and testimony about the use of confidential information in proceedings before the
or other courts on the grounds tHalhese proceedings are subjecti@ir own protective orders.”
Samsung Motion One at 4. The Court is not persiad® the extent that these other proceeding
have their own protective orders, the Court fitiag the interests underlying Order One, namely
investigating and remedying alleged protectiv@eoviolations and preventing and deterring
ongoing or future protective ordeiolations in this case, outugh any possible dilemma Samsundg
will face by having “to choose between coordinatarts.” Samsung Motion One at 4 (citation
omitted). Samsung cites no law in the Ninth Circuat tolds that a magisteajudge or district
judge may not order discovery regarding informatihat is allegedly coved by a protective order
in another tribunal. Thus, the Court rejectsnSang’s second argument and finds that Order On
is not clearly erroneous oowtrary to law on this basis.

Samsung’s last argument is that Order Orfevsrly broad” because Order One requires
Samsung to produce all emails and communicatielasing not just to th Apple-Nokia license
that was apparently disclosed to Samsung enegloybut also to Apple’other three license
agreements that Apple produced to Samsung during discovery. Samsung Motion One at 5.
Samsung claims that the “millions of dollaSamsung will spend to comply with Order One
would be disproportionate to the benefit of tthiscovery in terms of guding light on the alleged
violation of the protective ordeld. at1, 5. The Court rejects Samsungisgument, as Magistrate
Judge Grewal’s decision regarditige scope of the disconewas not clearly @oneous or contrary
to law. On the contrary, Order One ikighly appropriate andatessary mechanism for

determining answers to basic questions that Santsamfeen unable to provitieus far. Namely,
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the discovery compelled by Order One has besessitated by Samsung’didient investigation
into the improper disclosures for the past threatims. Quinn Emanuel was placed on notice of i
alleged violation of the protective order wheakid filed a motion for a j@tective order on July 1,
2013, along with the accompanyingataration from Nokia’s Chidhtellectual Property Officer
which highlighted how Dr. Ahn had told NokiaathDr. Ahn had knowledge of the terms of the
Apple-Nokia licensing agreement. ECF No. 6@&se No. 12-CV-00630; Hearing Transcript,
ECF No. 2485, Case No. 11-CV-01846, at 8, 10, 35,3#kpite the fact that three months had
passed since the alleged violation cam@wnn Emanuel’s attention, Samsung and Quinn
Emanuel still had no answers for Magistrate Ju8gawal at the hearinggarding the extent of
the disclosures, to whom they were madd what was disclosed, and how the disclosed
information has been used and is currently being uSed.generalliearing Transcript, ECF No.
2485, Case No. 11-CV-01846, at 24-70. As Magstdadge Grewal nade“[E]ven though three
months [have passed], Samsung is unable tageevidence on even the most basic questions,
such as: who has now had access to the confitléogéiasing information? For what purpose?
When? Where? How? Has Samsung reliednyro&the confidential iformation in taking any
position before any other court or jurisdictioExactly what steps has Samsung taken to preven
dissemination and use of the comfdial information in the future? In each instance, the only
response available seems to be, ‘We’re workingt.”” Order One at 4. Samsung'’s lack of
information after three months is inexcusalled necessitates Cowtpervised discovery.
Further,MagistrateJudgeGrewal did not err by requiringiscovery regarding the other
three Apple license agreements. Apple’s counsel claims that Quinn Emanuel failed to redact
information relating to the other three lis®s in Quinn Emanuel’s communications with

Samsung’s employeésHearing Transcript, ECF. Na8485, Case No. 11-CV-01846, at 11. In

! Samsung’s exhibits to its motions for religbsy that Quinn Emanuel did in fact improperly
disclose information about the other Apple licenseSamsung’s employees. Exhibit A to Susan
Estrich’s declaration in supparf Samsung’s motions for relief ibe expert report with the
confidential information that was sent$amsung’s employees. ECF No. 2497-1, Case No. 11-
CV-01846 (Exhibit A to Estrich Declaration); EQNo. 2497, Case No. 11-CV-01846, at 1 (Estrig
noting that this report was thimcompletely redacted report” seto Samsung employees). That
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response, Samsung has not provided the Court‘amjsworn declarations from its employees, g
even its lawyers, stating that no breach occunniglal respect” to these other licenses. Apple Opp
at 9. Moreover, at the hearing Samsung was urnialdaswer Judge Grewal’s questions about th
full extent of Quinn Emanuel’s improper disclossito Samsung’s employees. Thus, Magistrate
Judge Grewal’s decision to require Samsungrtmluce all communicationslating to Apple’s
other licenses was eminently readaraas it was intended to assist the Court in discovering the
extent to which information abothese other license agreements had been disclosed to and us
by Samsung employees or others, ination of the protective order.

Of further concern to thedairt is that not only is therevidence that Samsung employees
received confidential information and used it iritHicensing negotiationwith Nokia in violation
of the protective order, but also this infotioa may have been used by Samsung’s lawyers in
other courts. Apple’s counsel noted at the ingathat “information fronthese disclosures was

used to craft arguments at the ITC . . . . Tie issued an opinion on the licensing negotiations

that specifically accepted Samsung’s argument in which this confidential information was usegd.

Hearing Transcript, ECF No. 2485, Case No. 111846, at 70. Such use of this information, if
true, is particularly egregiougiven that the protective ordeagts that “Protected Material
designated under the terms of tRi®tective Order shall be used by a Receiving Party solely for
this case, and shall not be used directly oreutly for any other purpose whatsoever” and that
“[a]ll Protected Material shall be used solely tbis case or any relat@ppellate proceeding, and
not for any other purpose whatsoever, includimidpout limitation any other litigation, patent
prosecution or acquisition, pateeexamination or reissue proceedings . . ..” ECF No. 687, Ca
No. 11-CV-01846, at 3, 5.

In light of the fact that Samsung has beeable to produce satisfactory answers to any

guestions about the extent an@ us$ the improper disclosurégspite having three months to

report contains unredacted infortioa not only relating to the AppiNokia license agreement, but
also confidential information about the othemiplicenses. ECF N@497-1, Case No. 11-CV-
01846, at 11 89, 191-193.
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investigate, this Court finds that it was neceg$ar Magistrate Judge Grewal to order Court-
supervised discovery and that the scopkis order was not “overly broad.”

For all these reasons, Magistrate Judge @Fswecision to require Court-supervised
discovery was not clearly erroneous or conttarlaw, and the Court DENIES Samsung’s motion

for relief from Order One.

V. Samsung’s Motion for Relief from Order Two

Samsung moves the Court to vacate Order Two. Samsung Motion Two at 1. As set fg
below, Samsung’s motion is DENIED becauseQoert finds that Order Two is not clearly
erroneous or contrary to law.

In Order Two, Magistrate Judge Grewal adolpa stipulation entered between Nokia and
Samsung. Order Two at 1. Aftdpokia filed its Julyl, 2013 motion for a prettive order because
of Quinn Emanuel’s disclosure thfe confidential terms of thepble-Nokia licensing agreement to
Samsung’s employees, Nokia withdrew its motermg Samsung and Nokia filed a stipulation,
which Magistrate Judge Grewal granted i, foroviding that Samsung would investigate the
disclosures. The stipulationqguided that Samsung would hirehard party computer forensics
firm, Stroz Friedberg, to “conduan independent audit of tlfiees of the Samsung employees
identified [by Samsung] as recgpits of the Disclosed Informati,” for the purpose of collecting
and preserving any documents within Samsungegenithg “(i) receipt odissemination of the
Disclosed Information and/on)iany use of, or reference,tthe Disclosed Information by
Samsung.”ld. at § 5. The stipulation also noted tBatoz Friedberg would “prepare a log of all
instances in which the Disclosed Informatiwas disseminated or in which the Disclosed
Information was referenced or used in any Documents by Samsung employees,” including by
identifying “the author or sendand all recipients of any identiiedDocuments; the date and time;
the subject line and a descriotiof the subject matter of the ©oment sufficient to understand the
nature of the use of or refex@nto the Disclosed Informationld. at § 7. The stipulation also

states that “[n]othing contained in this Stipulati@ii constitute a waiver of any claim of attorney-
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client privilege, attorney work product or otleéaims of confidentialit, and Nokia will not argue
that this Stipulation constitutes any such waiver . .Id."at { 11.

Samsung seeks relief from Order Two gragtihe stipulation on the grounds that the
stipulation is (1) “redundant” of Order One, gl would “put Samsung’s privileged documents &
risk” by “giv[ing] Apple a basis to argue (ingectly) that Samsung has waived the privilege by
disclosing documents to Stroz.” Samsung Motion Two at 2-3, 5. For reasons provided below

Court rejects Samsung’s arguments.

The Court first addresses Samsung’s claim@vaer Two should be vacated because “the

processes set forth in the stipidatare wholly subsumed by the régments in [] [Order One].”

Samsung Motion Two at 5. While there may be sorexlap, the stipulation and thus Order Two

, the

impose obligations on Samsung above and beyond what is required in Order One. For example,

the stipulation requires Stroz Fdigerg to use computérrensics to audit the files of Samsung
employees. Order Two at 11 5-7. Order One doeeeqaire a forensic audit. Furthermore, the
stipulation and Order Two requitleat Stroz Friedberg “conduct ardependent review of Quinn
Emanuel’s investigation and collection processamcessary to ensure that Quinn Emanuel’s
search of its own firm Documents complete and accuratdd. at 8. Order One does not
require such a review @Quinn Emanuel’s search.

The stipulation and Order Two also requiratth partner from Quinn Emanuel “provide
Nokia with a sworn statement . . . identifyiagy further dissemination of the Disclosed
Information” by other Samsung law firms ands@alexplain the reasons why the Disclosed
Information was forwarded” to the firmgd. at § 4. Order One does not require such a sworn
statement. In the stipulation and Order TwanSang agrees that “[i]f bkia seeks the courtsif]
assistance to enforce the stipidator resolve disputes regamdiits implementation, Nokia shall
be entitled to its reasonaldé&orneys’ fees and costs associated with the ildysjuch meritorious
motions.” Id. at § 10. Order One does not pravidr such fees and costs.

Samsung negotiated for, agreed to, and jointly proposed the procedures set forth in thg

stipulation that Magistrate Judge Grewal adomtefdll in Order Two. ECF No. 798, Case No. 12
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CV-630, at 8. Samsung has not provided any valid basis to vacate Samsung’s own stipulation.
Magistrate Judge Grewal’s Order adoptingnSang’s stipulation which imposes additional
obligations beyond Order One was not digarroneous or contrary to law.

Samsung’s second argument is that “the stippriaghould be vacated to protect privilege.”
Samsung Motion Two at 5. In support of its angunt, Samsung claims Magistrate Judge Grewa|
“materially altered one of the fundamentahditions upon which the Stipulation was based
through his statements at the hearing that it @t preserve privilege with respect to non-
signatories such as Appleltl. Samsung cites Magistrate Judge®al's question at the hearing
that “[Nokia] may have agredtb the stipulation, which proves that Samsung does not waive ar
privilege by giving the third partcompany Stroz Friedberg accésslocuments], but what does
that say vis a vi[s] other partieslt. at 4 (citing Hearing Trangpt, ECF No. 2485, Case No. 11-
CV-01846, at 41). The Court rejects Samsung’s agguithat this Court must vacate Order Two
in order to protect the attornejient privilege Samsung clainiishas over certain documents.
Samsung’s argument boils down to an assertionMlagistrate Judge Grewal’s question at the
hearing means Samsung has lost its opportuniggert that it has privie over documents vis-a-
vis Apple. This argument fails for two reasomstst, Magistrate Judg8rewal’s question does
not constitute an actual ruliramn the issue of whether Samsunggansmission of documents to
Stroz Friedberg will constitute a waiver of aagsertions of privileg8amsung wants to advance
against Apple. Thus, Samsung el have the chance to arguatlits documents are privileged
vis-a-vis Apple even after giving information &roz Friedberg pursuant to the stipulation.
Second, to the extent that Magate Judge Grewal’s questionggests he may eventually rule
against Samsung by finding waiver of privilegs-aivis Apple, Samsung was on notice when it
entered the stipulation that the stipulation’s laaggionly stated that Nokia, not any other party
like Apple, could not argue waivef privilege based on Samsung’arisfer of documents to Stroz
Friedberg.

Because the Court finds that Magistrate Judgewal’s order is not clearly erroneous or

contrary to law, the Court DENIES ®aung’s motion for relief from Order Two.
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VI. Samsung’s Motion to Stay Orders One and Two

Pursuant to Local Rule It, Samsung moves the Court to stay Order One and Order TV
pending resolution of Samsung’s motions for refiem these orders, and pending resolution of
any petition for a writ of mandamus to the Fetl@®iacuit Court of Appeals. ECF No. 789, Case
No. 12-CV-00630; ECF No. 2494, Case No. 11-CV-0184®6]he factors regulang the issuance
of a stay are generally the sar{iB: whether the stay gppcant has made a strong showing that he
is likely to succeed on the merits; (2) whetherapplicant will be irreparably injured absent a
stay; (3) whether issuance of the stay will sulisaiy injure the other [parties’ interest] in the
proceeding; and (4) whereetlpublic interest lies.'Hilton v. Braunskil| 481 U.S. 770, 776 (1987).

The Court hereby DENIES a stay pending resmiuof any petition for a writ of mandamus
that Samsung may file with the FedeCircuit Court of Appeals. Ft, the Court fids that, for the
reasons set forth above, Samsung has not shdikelinood of succeeding on the merits of its
motions, which is the first element of obtaining a stimy.at 776. Second, while Samsung claims
it will face “irreparable harm” absent the staycaese Samsung will have to disclose privileged

information, which cannot be undone, the Courtglieas. Samsung will have the opportunity to

assert privilege as to spacitlocuments and testimony, and Samsung may seek a stay from the¢

Federal Circuit if Samsung filespetition for writ of mandamus.

Third, an issuance of a stay will “substantiatijure” the interests of all parties whose
confidential information Quinn Emanuel impropedisclosed to Samsung’s employees. These
parties’ interests require the detemation of the full extent of the improper disclosures and the f
extent of the improper uses of the improgsclosures and the immediate termination and
remedying of such improper disclosures and uses.

Furthermore, a stay is nottine public interest. To preserthe integrity of protective
orders, which are essential tblaigation, the Court mat act swiftly in esuring that protective
orders are complied with and that violations dealt with appropriatelyDelaying such action
may undermine the authority ofettCourt and litigants’ confidee in our judicial systemSee

Valdez v. City & Cnty. of Denve878 F.2d 1285, 1289 (10th Cir. 19&8adting that the public has
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an interest in enforcing court orders becauseishi@ssential to the effective functioning of our
judicial process”).

Finally, the public and Apple ka a strong interest in timg the two Apple v. Samsung
cases proceed to a decision on the merits andttbave unresolvedleged protective order
violations pending after the trial these two cases. The damagesalatr the first case, Case No.
11-CV-1846, will begin on November 12, 2013, andgretrial hearings this case are on
October 10 and 17, 2013. The summary judgmesatiing in the second case, Case No. 12-CV-
00630, will be on December 12, 2088 trial will begin in that case in March 2014.

For the reasons set forth above, the CoutN[ES Samsung’s motion to stay Orders One
and Two.

VII.  Conclusion
For the foregoing reasons, the Court DENISamsung’s motions for relief and DENIES

Samsung’s motion to stay.

ITIS SO ORDERED.
Dated: October 15, 2013 '{J'. M\'
LUCY H H

United States District Judge
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