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ation v. Solarcity Corporation et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUNPOWER CORPORATION, a Delaware
corporation,

Case No.: 12-CV-00694-LiK

ORDER GRANTING DEFENDANTS’

Plaintiff, PARTIAL MOTION TO DISMISS

V.

SOLARCITY CORPORATIONA Delaware
corporation; TOM LEYDENan individual;
MATT GIANNINI, an individual; DAN
LEARY, an individual; FELIX AGUAYO, an
individual; ALICE CATHCART, an individual.

Defendants.

N N N N N N N e e e e e e e

Before the Court is Defendts SolarCity Corporation, Te Leyden, Matt Giannini, Dan
Leary, Felix Aguayo, and Alice Catchart’'s (“Defendants”) Partial Motion to Disn8sg®ECF No.
47 (“Motion”). Having considered the partiesubmissions and the relevant case law, and {
parties’ arguments at the hearing held Movember 8, 2012, the Court GRANTS Defendant

Motion.
l. FACTUAL BACKGROUND

SunPower is a leading manufaer and distributor of higkificiency solar panels and
other related equipment. Complaint, ECF No. 1 ¢(pb”) 1 12. SolarCity is a distributor of solaf
panels and other related equipmelat. § 13. Defendants Tom Leyden, Matt Giannini, Dan Learn

Felix Aguayo, and Alice Cathcart (the “Individuaefendants”) were employed by SunPower in
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sales positions before Iogj recruited by SolarCityld. 1 14-19, 38-39. Each of the Individual
Defendants signed agreements at SunPower agraet to disclose “cordential or proprietary
information” to third parties and to retusnch information to SunPower upon ending their
employment.ld. § 25.

On or about December 9, 2011, SunPosvstovered that Aguayo had accessed his
company email account after he was terminatdd{] 32. SunPower algbscovered that Aguayo
had forwarded several emails containing custanfermation, price lists, and market reports to
his personal email address or about November 18, 201d. Based on the emails Aguayo
accessed and the proximity in time to Leydenn@iai, Leary, Aguayo, and Catchart’s departureg
SunPower initiated an investigan, including conducting a compartforensic analysis of the
computers used by the Individual Defendarits.f 33.

SunPower’s investigation revealed thaprsly before leavinggunPower, each of the
Individual Defendants had used various meartdyuding USB devices and portable hard drives, t
store SunPower files contamng “confidential... and non-confidéal proprietary information.”ld.
11 34-48. This information consisted iofter alia, contact information, sales histories, potential
new sales, status, market and business analysigsjdfiotecast analysis, cash flow analysis, and
project economicsld. SunPower is informed and believhat this information has been
delivered to Defendant SolarCiand that Defendants “continue to use... [the] data... for their o\

benefit.” Id. 11 49-55.
Il. PROCEDURAL BACKGROUND

As a result of Defendants’ actions, on kelyy 13, 2012, SunPower filed the instant actiof
In this action, SunPower alleges that Defenslamsappropriated SunPower’s trade secrets in
violation of the California Uniform Tde Secrets Act, Cal. Civ. Code § 3426eq(“Trade
Secrets Claim”).Id. 1 63-72. In addition to SunPower'sa@le Secrets Claim, SunPower alleges
several causes of action based on Defendam$appropriation of what SunPower terms “non-
trade secret proprietary informationid. § 121. These causes of aatinclude SunPower’s: (1)
fourth cause of action fdreach of confidences¢e id.J{ 118-124), (2) fifth cause of action for

conversion gee id.J1 125-130), (3) sixth causeaftion for trespass to chattete¢ id.{{ 131-
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137), (4) seventh cause of action for tortiousriference with prospective economic advantage
(see id g1 138-145); (5) eighth cause of aatfor common law unfair competitiosde id 11 146-
151); and (6) ninth cause of amtifor unfair competition under G@arnia Business & Professions
Code section 17200d( 1 152-155) (collectively, “bh-Trade Secret Claims?).

On August 2, 2012, Defendants filed the instdotion seeking disnssal of SunPower’s
Non-Trade Secret Claims. Defendants’ primaagis for relief is that the California Uniform
Trade Secrets Act supersedes SunPower’s NoreTsadret Claims. Motion at 1. SunPower fileq
its Opposition on October 11, 2012. ECF No. 51p@06sition”). Defendantiled their Reply on

October 18, 2012. ECF No. 52 (“Reply”).
1. LEGAL STANDARDS

A motion to dismiss pursuant to Rule 12(B)i@ failure to state a claim upon which relief
can be granted “tests the legal sufficiency of a claidavarro v. Block250 F.3d 729, 732 (9th
Cir.2001). Dismissal under Rule 12(b)(6) maybased on either (1) thack of a cognizable
legal theory,” or (2) “the absence of sufficiéatts alleged under a cagable legal theory.”

Balistreri v. Pacifica Police Dep'801 F.2d 696, 699 (9th Cir. 1988)While “detailed factual

allegations’ are not required, a complaint mustude sufficient facts to “state a claim to relief
that is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp.
v. Twombly550 U.S. 544, 555, 570 (2007) ). “A claimstfacial plausibility when the plaintiff
pleads factual content that allows the court to dimweasonable inference that the defendant is
liable for the misconduct allegedId.

For purposes of ruling on a Rule 12(b)i&tion to dismiss, the Court accepts all

allegations of material fact as true and carestrthe pleadings in thight most favorable to

! SunPower also alleges causes of action fowifations of the Compet Fraud and Abuse Act
by the Individual Defendants based on IndividDaefendants’ unauthorizeztcess of SunPower’s
computer systemsd. 11 56-62); (2) breach of contract bde® Individual Defendants’ disclosure
and use of SunPower’s confideh@ad proprietary information in violation of their agreements
with SunPoweri@l. 11 73-117); and (3) violation of tl@alifornia Comprehensive Computer Data
Access and Fraud Add( 11 156-165). These causes of actiorewmt the subject of the Motion.
Accordingly, the Court does not address them.
% As recognized ifReed v. LoweBalisterihas been overrulédo the extent that it followed the
rule that, [a] complaint should not be diss®d under Rule 12(b)(6) unless it appears beyond dg
that the plaintiff can prove no set of facts in suppbihis claim which would entitle him to relief.”
Reed No. CV 10-5783, 2012 WL 1460588, at *2 n. 2HCCal. Mar. 16, 2012) (internal
guotations omitted).
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SunPower.Manzarek v. St. Paul Fire & Marine Ins. C619 F.3d 1025, 1031 (9th Cir. 2008).
The Court need not, however, accept as true pigadhat are no more than legal conclusions or
the “formulaic recitation of the einents of a cause of actionigbal, 555 U.S. at 678 (quoting
Twombly,550 U.S. at 555). Mere “conclusory allegas of law and unwarranted inferences are
insufficient to defeat a motion to disss for failure to state a claimEpstein v. Wash. Energy Co.,

83 F.3d 1136, 1140 (9th Cir.199@)cord Igbal555 U.S. at 677-80.
V. DISCUSSION

In the instant Motion, Defendants movedismiss the Non-Trade Secret Claims on the
grounds that: (1) California law faever recognized causes di@t for conversion, trespass to
chattels, tortious interference with presfive economic advantage, common-law unfair
competition, or statutory unfair competitionsieal on the misappropriation of “non-trade secret
proprietary information”; and (Zven if California law did prewusly allow such claims, such
claims are now supersedday the California Uniform Tradee8rets Act (“CUTSA”). Motion at
2. Defendants also argue thain®ower’s seventh cause of actfontortious interference with
prospective economic advantage should be disohisseause SunPower has failed to allege that
Defendants’ conduct interferedtiv SunPower’s relationshipith a specific third partyld. at 18-
19. The Court addresses the sgpssion issue first and conclsdbat SunPower’s Non-Trade

Secret Claims are superseded.

A. CUTSA Supersession
1. Background on CUTSA and CUTSA Supersession

California's Uniform Trade Secrets Act providesthe civil recoveryof "actual loss" or
other injury caused by the misappropriatiorirafle secrets. Cal. Civ. Code § 3426.3.
Misappropriation means improper acquisition, or monsensual disclosure or use of another's

trade secretld. 8§ 3426.1(b). The statute defines a "traderet” as information that derives

% Defendants use the term “preempted.” As explain&iltaco Data Systems v. Intel Cqrp.
“[t]he [California] Supreme Couttas criticized the use of ‘pre@tto describe the supersession
of one state law by another... Tbeurt therefore adopted the tefaisplace.” 184 Cal. App. 4th
210, 232 n. 14 (2010) (internal qudds and citations omittedilisapproved on other grounds

by Kwikset Corp. v. Superior Cougl Cal.4th 310 (2011). TH&lvacoCourt went on to state that
“[flor present purposes we favfthe term] ‘supersede[.]”1d. The Court followsSilvacoand uses
the term ‘supersede’ rather than ‘preempt.’
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"independent economic value" from its confideryadnd "[i]s the subjetcof efforts that are
reasonable under the circumstantmemaintain its secrecy.ld. § 3426.1(d).

CUTSA includes a savings clause (Section 3A2ihat "preempt[s] claims based on the
same nucleus of facts aade secret misappropriationK.C. Multimedia, Inc. v. Bank of America
Tech. & Operations, Inc171 Cal. App. 4th 939, 962 (2008ke alscCal. Civ. Code § 3426%7
The savings clause does noteatf"contractual remedies" and tiremedies "that are not based
upon misappropriation of a trade secre$ilvaco Data Systems v. Intel Cqrp84 Cal. App. 4th
210, 233 (2010)isapproved on other grounds by Kwikset Corp. v. Superior Coli€al.4th 310
(2011). "The preemption inquiry for those caiséaction not specifically exempted by 8§
3426.7(b) focuses on whether other claims are no¢ ti@n a restatement of the same operative
facts supporting trade secret misaggpration. . . If there is no nerial distinction between the
wrongdoing alleged in a [C]JUTSA claiand that alleged in a diffareclaim, the [CJUTSA claim
preempts the other claimConvolve, Inc. v. Compag Comp. Cofdo. 00 CV 5141 (GBD), 2006
WL 839022, at *6 (S.D.N.Y. Mar. 31, 2006) (imat quotations omitted) (applying California
law).

Following the nucleus of facts test, a numbeCotrts, including this Court, have held thaf
CUTSA may supersede waus claims includinginter alia, claims for conversion, common count,

guantum meruit, unjust enrichment, breach officience, unfair competition, and intentional and

* Callifornia Civil Code 8ction 3426.7 provides that:

(a) Except as otherwise exprgsplovided, this titledoes not supersede any statute relating to
misappropriation of a trade setror any statute otherwisegulating trade secrets.

(b) This title does not affe€l) contractual remedies, wheth® not based upon misappropriation
of a trade secret, (2) other civil remedies thatraot based upon misapprairon of a trade secret,
or (3) criminal remedies, whether or nosbd upon misappropriati of a trade secret.

(c) This title does not affectéhdisclosure of a record bystate or local agency under the
California Public Records Act (Chapter 3.5 (conmeiag with Section 6250) of Division 7 of Title
1 of the Government Code). Any determinationcawhether the disclose of a record under the
California Public Records Act constitutes a rpis@priation of a trade seet and the rights and
remedies with respect thereto $led made pursuant to the law in effect before the operative da|
of this title.
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negligent misrepresentation wheahe wrongdoing alleged in connect with such claims is the
misappropriation of trade secretSee e.glLouis v. Nailtiques Cosmetic Corg23 F. App'x 711,
713 (9th Cir. 2011) (“Louis's common couartd quantum meruit claims are preempted by
California's Uniform Trade Secrets Act, Cal. Civ.Code § 342citing K.C. Multimedia, Inc.

171 Cal. App. 4th at 954-55)30AProjects, Inc. v. SCM Microsystems, ,|120-CV-01773-LHK,
2010 WL 5069832 (N.D. Cal. Dec. 7, 2010) (“SOAPatgeattempt to use unjust enrichment to
recover for SCM's alleged misappropriation of S@#€xts' trade secrets likewise fails because i
is preempted by the California Borm Trade Secret Act.” (citinGilvacq 184 Cal. App. 4th

236)); Silvacq 184 Cal. App. 4th at 236 (holding thdaims for conversion, common count,
common law unfair business practices, intemdlaand negligent misrepresentation were
superseded by CUTSAK.C. Multimedia, Inc.171 Cal. App. 4th at 960 (concluding that
plaintiff's breach of confidence claim was sumelsd because “the conduct at the heart of” both
the breach of confidence claim and the UTSA claias “the asserted disclosure of trade secrets
Tam to respondents”)d. at 962(holding that statutory unfair competition claim was superseded

because it “rest[ed] squarely on its factual allegationsadktsecret misappropriation”).

2. CUTSA Can Supersede Claims Based on the Misappropriation of Non-
Trade Secret Information

In this case, SunPower does not disputetti@tJTSA supersedes common-law claims to
the extent such claims “are based on the samleumsiof facts as the misappropriation of trade
secrets claim for relief.” Opposition at 3 (quotikig_. Multimedia, Ing.171 Cal. App. 4th at 958
(emphasis added)). Rather, SunPower argastshNon-Trade Secret Claims are not based on
the same nucleus of fact asTisde Secret Claim because the Noade Secret Claims relate to
the misappropriation of SunPowerisn-trade secret proprietanformation, as opposed to the
misappropriation of SunPa@w's trade secretdd. at 5;see also id(arguing that “[t]his non-trade
secret information is separate and apart fromrdoe secrets that form the basis of SunPower’s
[UTSA] claim”). Thus, the Court must deteima whether a claim based on the misappropriation

of non-trade secret proprietary infioation is superseded by CUTSA.
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Only one California Court has explicitly considered this issue, specifically the Californig
Court of Appeal irSilvaca TheSilvacoCourt held that the UTSA superseded claims for
conversion, common count, common law unfair beissnpractices, and intentional and negligent
misrepresentation because those claims Wwased on the misappropriation of trade secrets
plaintiff claimed were “corgtined” in computer software it had develop&kel84 Cal. App. at
236. In a footnote addressing the Easiistrict of Pennsylvania’s decision @enveo Corp. v.

Slater, CIV A 06-CV-2632, 2007 WL 527720 (E.D. Pa. Feb. 12, 2007)StivacoCourt stated:

We emphatically reject théenveacourt's suggestion that the uniform act was not
intended to preempt “common law conversclaims based on the taking of
information that, though not a trade ss¢cwas nonetheless of value to the

claimant.” Cenveg@supra 2007 WL 527720 a p.4) On the contrary, a prime
purpose of the law was to sweep away the adopting states' bewildering web of rules
and rationales and replace it with a unifaet of principles for determining when

one is—and is not—liable for acquiringsdiosing, or using “information ... of

value.” (See § 3426.8.) Central to the effwas the act's definition of a trade secret.
(See 8§ 3426.1, subd. (d).) Information that does not fit this definition, and is not
otherwise made property by some provision of positive law, belongs to no one, and
cannot be converted or stolen. By pitimg the conversion claim to proceed on a
contrary rationale, th€enveacourt impliedlycreateda new category of intellectual
property far beyond the conterafibn of the Act, subsumg its definition of “trade
secret” and effectively obliterating tlhmaiform system it seeks to generate.

Silvacq 184 Cal. App. 4th at 239 n. 22.

Defendants contend that tBdvacofootnote stands for éhproposition that, under
California law, SunPower’s claimzsed on the misappropriationmmntrade secret proprietary
information are superseded. Motion at 11.e Tourt agrees thitis footnote supports
Defendants’ argument. However, the Court notasdh argument could meade that the footnote
is dicta as, unlike in the instant caseSitvacq there does not actually appear to have been any
allegation by plaintiff that the information plaintiff was seeking to protectneaa trade secret
and therefore not subjeitt trade secret lawSeel84 Cal. App. 4th at 239 (“All of [plaintiff's]
claims, except its UCL claim... depend on [defentusupposed use, in [plaintiff’'s] words of
‘software... which embodies and uses... [pldfid] Trade Secrets™)Opposition at 7 (arguing
that “Silvacoaddress[ed] [a] complaint[] in which tlelditional common law causes of action
were explicitly based on the use of trade secrets).
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Nevertheless, even if the statemen®ilvacois technically dicta, given thgilvacoCourt’s
“emphatic[]” rejection of SunPower’s position,samnt “convincing evidence that” the California

Supreme Court “would decide [ghissue] differently,” this Court believes it prudent to follow

Silvaca Cf Ryman v. Sears, Roebuck & Cs05 F.3d 993, 995 (9th Cir. 2007) (“[W]here there i$

no convincing evidence that the state supremet @cauld decide differetty, a federal court is
obligated to follow the decisions of the statintermediate appeléacourts.” (quoting/estar Dev.
II, LLC v. Gen. Dynamics Corp249 F.3d 958, 960 (9th Cir. 2001))). Here, SunPower has not
identified any decision that suggests the CatiiSupreme Court woulktbnclude that CUTSA
does not supersede claims based on the misapgioprid confidential oproprietary information
that nevertheless fails to qualifg a trade secret under CUTSA.

Moreover, the Court agrees with the rational8iimaco. In order for the taking of
information to constitute wrongdoing, the infortioa must be property. Information is not
property unless some “positive law” makes it Silvacq 184 Cal. App. 4th at 239 n. 22. Thus,
the Court agrees with ti&lvacoCourt that, in order to state a claim based on the taking of

information, a plaintiff must show that heshgome property right in such informatiore (that the

information is proprietary)See id If the basis of the alleged property right is in essence that the

information is that it is “not... generally knowa the public,” (Cal. Gi. Code § 3426.1(d)(1)) then
the claim is sufficiently close to a trade sectatm that it should be superseded notwithstanding
the fact that the information fails to meet tedinition of a trade seet. To permit otherwise
would allow plaintiffs to avoid the preclusivéfect of CUTSA (and thet®y plead potentially more
favorable common-law claims) by simply failing to allege one of the elements necessary for
information to qualify as a trade secréif Mattel, Inc. v. MGA Entm't, Inc/82 F. Supp. 2d 911,
986 (C.D. Cal. 2011) (“Allowing civil plaintiffs tmevertheless proceed with such claims on the
basis of the theft of confidential information tlimtesn't meet the stabuy definition of a trade
secret undermines the California Court of Apd®alalternatively pleadfig] claims with less
burdensome requirements of proof.” (quotidamond Power Int’l v. Davidsqrb40 F. Supp. 2d
1322, 1345 (N.D. Cal. 2007)). For example, arRitiiseeking to bringa non-CUTSA claim based

on the misappropriation of valuable informatwyuld avoid supersession under CUTSA by failin
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to allege that the information was “subject” tedsonable” efforts “to maintain its secrecy.” Cal.
Civi. Code 8§ 3426.1(d)(1). Such a result wosidbvert CUTSA’s purpose of providing a “uniform|
set of principles for determining when one isadas not—liable for acquiring, disclosing, or using
‘information ... of value.””Silvacq 184 Cal. App. 4th at 239 n. 2e also BlueEarth Biofuels,

LLC v. Hawaiian Elec. Co., Inc123 Haw. 314, 327 (2010) (“A oamon law claim premised on
information that fails to qualify as a trade s#arvould seemingly undercthie statute's primary

goal of uniformity, potentially rendgrarties liable for using informatn that is not secret when the
UTSA would not impose liability, and potertiapose Supremacy Clause problems.” (quoting

Pooley,Trade Secrets 2.03[6]).

The Court also notes that the holdindgsilvacois consistent with the position taken by a
number of state Supreme Courts that have thgtclaims based dhe misappropriation of
information may be superseded notwithstanding the fact that the information ultimately fails td
qualify as a trade secrefee HDNet v. N. Am. Boxing Coun®ir2 N.E.2d 920, 922-926 (Idaho
2012) (following “majority” view in concludinghat UTSA preempts claims based on the
misappropriation of confidential, gprietary, or otherwise secrefanmation regardless of whether
the information ultimately qualifies as a trade secRRtbhbins v. Supermarket Equip. Sales, LLC
290 Ga. 462, 465 (2012) (“For the GTSA to mainttsrexclusiveness plaintiff cannot be
allowed to plead a lesser and alternate theorgsiftution simply because the information does n
qualify as a trade sestrunder the act.”BlueEarth 123 Haw. at 327 (holding "that the HUTSA
preempts non-contract, civil claims based anithproper acquisition, disclosure or use of
confidential and/or commercially valuable infation that does not rise to the level of a
statutorily-defined trade secretNlortgage Specialists, Inc. v. Daveyp3 N.H. 764, 776 (2006)
(rejecting plaintiff's argument and declining “to addipe position of a minority of courts that have
held that common law and statutory claims aot preempted by the UTSA if they involve
information that does not meet the gtaty definition of a trade secret'yicks v. Jenserl72 Vt.
43, 51 (2001) (“Finally, plaitiff argues that even if his customer list does not meet the statutory
definition of a trade secret, defendants were uad®mmmon law duty not to solicit the Lodge's

customers. This argument fails because it [gieily contravened by the Trade Secrets Act.
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Section 4607 states ‘this chapter displaces comfyjdivrt, restitutionary, and any other law of this
state providing civil remedies for misappropriatioradfade secret.” 9 V.S.A. § 4607. Thus, the
statute plainly bars a commé&w remedy on this theory®.The Court considers these cases
persuasive.

Furthermore, the majority of distticourts that have consider8dvacohave held that
CUTSA supersedes claims basedthe misappropriation of infotion that does not satisfy the
definition of trade secret under CUTSA&ee e.g. FormFactor, Inc. v. Micro-Probe, |n€.10-

3095 PJH, 2012 WL 2061520, at *15 (N.D. Cal. Jun2012) (“With regard to the breach of
confidence claim, CUTSA preempts other iglaibased on misappropriation of confidential
information, regardless of whether the informatultimately meets the statutory definition of a
trade secret.” (citin@ilvacq 184 Cal. App. # at 236-40))Heller v. Cepia, L.L.G.C 11-01146
JSW, 2012 WL 13572, at *7 (N.D. Cal. Jan. 4, 20t 2herefore, Heller'sommon law claims
against Cepia premised on the wrongful taking and use of confidentia¢ssiand proprietary
information, regardless of whether such informationstitutes trade secretsge superseded by the
CUTSA.” (citing Silvacq 184 Cal. App. & at 236-240));ardin v. Datallegro, InG.10-CV-2552-
IEG WVG, 2011 WL 1375311 (S.D. Cal. Apr. 12, 20 QUTSA preempts all claims based upof

—J

the misappropriation of ... confidential informatiovhether or not that information rises to the
level of a trade secret.”nfiernal quotations omitted)yjattel, Inc, 782 F. Supp. 2d at 987 (“In an
effort to align with the California courts thatyeaaddressed this issubke Court concludes that
UTSA supersedes claims based on the misapptapriaf confidential infomation, whether or not
that information meets the statutoryfidgion of a trade secret.” (citin§ilvacq 184 Cal. App. il

at 239 n.22))but see Leatt Corp. vnhovative Safety Tech., LL39-CV-1301-IEG (POR), 2010
WL 2803947, at *6 n. 5 (S.D. Cal. July 15, 201®9Iding that a “careful reading of tls@lvaco

decision reveals that it does not undermine trelusion that the UTSA only preempts additiona

® But see Burbank Grease Services, LLC v. Sokolp@8&iWis. 2d 274, 298 (holding that the
WUTSA does not preempt claims that “do depend on information that meets the statutory
definition of a ‘trade secretYput cfFrantz v. Johnsgnl16 Nev. 455, 465 (2000) (noting that
“[tlhere may be future instances where a plaintiff be able to assert tort claims... that do not
depend on the information at issue being deentestla secret, and thus are not precluded by the
UTSA")
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claims that depend on the misapprapon of a trade secret” an@clining to dismiss plaintiff's
claims based onttie misappropriation of otheise confidential oproprietary, buhot trade secret,
information”).

SunPower cites several district court cases reaching a contrary conclbsedpposition
at 4 (citingPQ Labs, Inc. v. Yang QC 12-0450 CW, 2012 WL 2061527, at *5 (N.D. Cal. June 7
2012) (“If a claim is based on confidential infornaatiother than a trade secret, as that term is
defined in CUTSA, it is not preempted.” (quotiRgst Advantage Background Services Corp. v.
Private Eyes, Inc. (“First Advantageb69 F. Supp. 2d 929, 942 (N.D. Cal. 2008)1X
Funding, Inc. v. Impero Technologies, In€.10-00202 JF (PVT), 2010 WL 2509979 (N.D. Cal.
June 17, 2010) (holding that plafifcould “continue to pursue [Hi§tort claims] so long as the
confidential information at the fouation of the claim is not a tradecret, as that term is defined
in [the UTSA].” (quotingFirst Advantage569 F. Supp. 2d at 942Ali v. Fasteners for Retail,
Inc., 544 F. Supp. 2d 1064, 1072 (E.D. Cal. 2008) (“[IEti#8 unclear how mch of the allegedly
misappropriated information was a trade secréterefore, it would be premature to hold that
CUTSA preempts Plaintif§ conversion claim.”)First Advantage569 F. Supp. 2d at 942 (holding
that plaintiff could “continue to pursue the chafor false promise, so long as the confidential
information at the foundation of the claim is @otrade secret, as thtatm is defined in
CUTSA."); Terarecon, Inc. v. Fovia, IncC 05-4407 CW, 2006 WL 1867734, at *10 (N.D. Cal.
July 6, 2006) (holding that conversion claim lthea misappropriation of proprietary materials
was not superseded because plaintiff “did nobtiporate by referendes allegation that its
proprietary materials ateade secrets in its proposed oidor conversion”; thus plaintiff's
conversion claim was “an alternative theoryjatplaintiff] [was] allowed to plead”));
Opposition at 10 (citingtrayfield Ltd. v. RF Biocidics, Indlo. CIV. S-11-2631 LKK/GGH, 2012
WL 170180, at *1 (E.D. Cal. Jan. 19, 2012) (holdingt tefendants failed to show that “CUTSA
preempts common law misappropriation claims ami@ir competition claims that pertain to
intellectual property other than trade secret3fe Court is not persuaded by these cases.

As an initial matter, three of the stases SunPower cites were decided beddvaca See

Ali, 544 F. Supp. 2d at 1072 (decided in 2068kt Advantage569 F. Supp. 2d at 942 (decided if
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2008);Terarecon, InG.2006 WL 1867734 (decided in 2006). Fermore, the three cases cited
by SunPower that post-daddvaco(PQ Labs, Ing.Strayfield andTMX Funding, Ing.failed to
considerSilvaca Moreover, two relied on the NortimeDistrict of California’s decisiofrirst
Advantagewhich pre-dateSilvaca See PQ Labs, Inc2012 WL 2061527 at *5 (quotirfgrst
Advantage569 F. Supp. 2d at 942)MX Funding, InG.2010 WL 2509979 at *10 (citingirst
Advantage569 F. Supp. 2d at 942). Accordingly, theu@ declines to follow these decisions.
Instead, the Court followSilvacq FormFactor, Heller, andMattel in holding that CUTSA
supersedes claims based on the misappropriatimformation, regardless of whether such
information ultimately satisfies the definition of trade secret.

In reaching this conclusion, the Court obsertieat, while not eXitly addressing the
issue of supersession, at least two Ninth Circigésdave suggested tlagplaintiff who fails to
show that information constitutes a legally paitible trade secret, may nevertheless prevail on
non-trade secret claims based on the ppsapriation of the same information.

Specifically, inlmax Corp. v. Cinema Technologies, Irtbe Ninth Circuit concluded that
the district court properly dismissed plaintiff's UTSA claim because SunPower failed to identifi
purported trade secrets, the “dirsem[s] and tolerance][s]” of vamus components of its projector
system, with sufficient particularitymax,152 F.3d 1161, 1167 (9th Cir. 1998). The Court
nevertheless held that, notwithsting plaintiff's “failure to establish a legally protectable trade
secret,” the district courbsuld not have dismissed plaififis common law unfair competition
claim. 1d. at 1169. In reaching thi®aclusion, the Court reasone@th[u]nder California law a
plaintiff can maintain a common law unfaompetition claim regardless of whether it
demonstrates a legally peatable trade secretld.

Similarly, in City Solutions, Inc. \Clear Channel Communicationthe Court upheld a jury
verdict finding in plaintiff's favor on a commdaw unfair competition claim based on defendant
misappropriation of plaintiff's “confidentialral proprietary businesdrategy” concerning a
citywide news rack projectCity Solutions365 F.3d 835, 842 (9th CR004). In upholding the

jury’s verdict, theCity SolutiongCourt held that “common law migpropriation is one of a number
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of doctrines subsumed under the umbrella o&nrdompetition” that may be “invoked... to protec
something of value not otherwise covered by patebpyright law, [orfrade secret law....'ld.

To the extentmaxandCity Solutionsare in conflict with the holding iBilvacq the Court
concludes that they should not bddwed. As an initial matter, bottmaxandCity Solutions
predateSilvaca See Silvacol84 Cal. App. 4th 210 (2010%ity Solutions 365 F.3d 835 (2004);
Imax,152 F.3d 1161 (1998). While, the Ninth Circuifiscisions on questions of state law are
ordinarily binding on this court, where, as heéhere has been “subsequent indication from the
California courts that [the Ninth Circuit's] interpretation was incorrect,” the Court may follow th
California Courts.Silicon Image, Inc. v. Analogix Semiconduc®t2 F. Supp. 2d 957, 969 (N.D.
Cal. 2008) (quotin@wen By & Through Owen v. United Statés3 F.2d 1461, 1464 (9th Cir.
1983)). Here, sincknaxandCity Solutionsvere decided, the CaliformiCourt of Appeal has
“emphatically reject[ed]” the proposition thaety TSA “was not intended to preempt common
law conversion claims based on the taking &dnimation that, though not a trade secret, was
nonetheless of value to the claiman&ilvacq 184 Cal. App. 4th at 239 n. 22. Thus, the Court
concludes tha€ity Solutionsandimaxshould not be followed to thextent they suggest that
SunPower may bring a claim based on confidentigkoprietary informatiothat does not satisfy
the definition of trade secreSee Silicon Image, In6G42 F. Supp. 2d at 969 (holding that becauq
“several California appellate cdarhave rejected the Ninth Cui€'s interpretation of California
law and the Court finds no California case in witiod federal courts' interpretation of California
law has been approved, the Court... must follogvrtiore recent California cases on the question
of extrinsic evidence”)Neilson v. Union Bank of California, N,A290 F. Supp. 2d 1101, 1136 n.
93 (C.D. Cal. 2003) (“[E]ven if the court were to réambsvenoras broadly as Leider contends,
Grosvenomwas decided in 1990. This was long befibve California Courts of Appeal decided
Fiol andSaundersTo the extenGrosvenors inconsistent with these courts' interpretation of sta
law, the court concludes that it must follove thecisions of the Cadifnia courts.” (citing?ershing
Park Villas Homeowners Ass'n. v. United Pacific Ins. €9 F.3d 895, 903 (9th Cir.2000))).

Moreover neitherimaxnor City Solutionseven explicitly conslered the question of

supersession. Accordingly, the Cocooncludes that they should rimd applied in the supersession
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context. See Digital Envoy, Inc. v. Google In870 F. Supp. 2d 1025, 1035 (N.D. Cal. 2005)
(“Moreover, as acknowledged in tRestxdecision, the Ninth Circuit did not address the
preemption issue @ity Solutions...As a result, the Court findeat California’s statute, as
persuasively interpreted @allaway,preempts Digital's claims for unfair competition and unjust
enrichment.” (internal citations omitted)).

In light of Silvacq the Court concludes that SunPowelaims based on its non-trade
secret proprietary information are superseal@dss one of the followg conditions is met: (1)
SunPower can allege facts that show that [tiom-trade secret proprietary] information... was
‘made property by some provision of positive law,bn grounds that are qualitatively different
from the grounds upon which trade sdsrare considered propertBryant v. Mattel, In¢.CV 04-
9049 DOC RNBX, 2010 WL 3705668, at *22.D. Cal. Aug. 2, 2010) (quotirgilvaco,184
Cal.App.4th at 239 n. 22)), or (2) it can otherwbgeconcluded that SunPewis Non-Trade Secret
Claims allege “wrongdoing” that is “materif[ distinct[] [from] the wrongdoing alleged in a
[CJUTSA claim...." Convolve, InG.2006 WL 839022 at *6) (internal quotations omitted)

(applying the nucleus of facts test). The Gaadresses each of these issues in turn.

3. SunPower Has Not Alleged Facts Sufficient to Show That SunPower
Has a Property Interest in itsNon-Trade Secret Proprietary
Information

Having reviewed the Complaint, the Cocoincludes that, notwithstanding SunPower’s
labeling of its non-trade seciieformation as “proprietary’dee e.gCompl. § 120), SunPower has
failed to allege facts sufficient to show thamn®ower has property rights in its non-trade secret
information.

As an initial matter, SunPower never actudifines the term “non-trade secret proprietar
information.” 1d. 1 120, 121, 122, 123, 126, 132, 134, 142, 149, 154. Indeed, the term does
appear anywhere in the sectiof SunPower’'s Complaint seig forth SunPower’s factual

allegations regarding Defendants’ alleged miscond8et idff 12-55. The term does not make

®But see Postx Corp. v. Secure Data in Motion,, I6d02-04483 SI, 2004 WL 2663518, at *3
(N.D. Cal. Nov. 20, 2004) (noting that “the pngetion question... was not before the” Court in
City Solutionsbut nevertheless concluding th&tity Solutionsstrongly suggesthat a plaintiff
may still allege trade secrets misappropriatiod anfair competition as alternative theories of
liability™)
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its first appearance until the pantis of SunPower’s Complaint 8ag forth its specific causes of
action. See id 1Y 120, 121, 122, 123, 126, 132, 134, 142, 149, 154. No information is provide
these sections regarding what informatiomBawer contends constitutes non-trade secret
proprietary information. Given the dearth oformation concerning theature of SunPower’s
non-trade secret proprietary information, the Court cannot conclude that this information is mg
property by virtue of some law other than CUTSA.

The Court also notes that,time section of SunPower’s Cofamt setting forth its factual
allegations regarding Defendants’ alleged mngiuct, SunPower uses the terms “confidential
information” and “non-confidentlgroprietary information.”ld. 1 34, 36, 41, 43, 45, 48, 49, 50,
51. While SunPower makes a fadaigtinction between these twategories, SunPower uses bot
terms to refer to the same computer fil&ge e.gf 34 (alleging that Defelants stole “tens-of-
thousands of computer files containing [SunBgdwonfidential information and non-confidential
proprietary information... [and th#tese] files included... quotes,als, proposals, contracts, and
files containing forecast analysis, market ana)ysisiness analysis and information downloaded
from SunPower’s sales websit@); 36 (alleging that Leyden “copied least thousands of files
containing [SunPower] confidential informatiand non-confidential proprietary information...
include[ing] hundreds of quotes, proposals, amatracts, as well asléis containing market
analysis, forecast analysis, and business analy&isY);41 (alleging that Leary “copied at least

tens-of-thousands of file®ntaining [SunPower] confidentialformation and non-confidential

proprietary information... [including] over 40,000 quotesntracts, proposals and deals...” etc...).

SunPower’s use of the tesrficonfidential information” ad “non-confidentibproprietary
information” to refer to the same data withouking any effort to assign particular data to
particular categories suggests that the distinctiotP®wer is drawing is sugiial. To the extent
SunPower uses the terms “confidential mfation” and “non-confidential proprietary
information” as proxies for the terms “trade seanédrmation” and “non-trade secret proprietary
information,” the Court concludes that the mlistion SunPower drawsetween the latter two
categories of information is likelsuperficial as well. Thus, tt@omplaint supports the conclusion

that any property interest SunPower may havtsinon-trade secret progtary information is

15
Case No.: 12-CV-00694-LHK
ORDER GRANTING DEFENDANTS’ PARTIAL MOTION TO DISMISS

din

hde




United States District Court
For the Northern District of California

© 00 N oo o B~ w N P

N NN DN DN DN DN NN R P R R R R R R R
w N o 0O~ W N B O © M N O O~ W N B O

gualitatively no different from the grounds upon whits trade secrets are considered property.
Accordingly, the Court cannot conclude from th&sss that SunPower hasproperty interest in
the non-trade secret progtary information or that this propgrinterest is sufficiently distinct
from its interest in its trade secrets such ttsalNon-Trade Secret Claims are not superseded.

Notwithstanding SunPower’s farleito allege what information constitutes non-trade sec
proprietary information, in its @position, SunPower argues that “@ahia law clearly recognizes
a property right in” its non-tradsecret. Opposition at 8. Accordingly, SunPower contends that
Non-Trade Secret Claims should not be supesedé&e Court is not persuaded. SunPower fails
to support its arguments with any case law rezigm a broad property right in non-trade secret
proprietary information. SunPower does cite to several cases, in whicts @llowed claims for
conversion, trespass to chattels, and commerutdair competition to proceed based on the
misappropriation of intangible propgriut these cases fail to suppitre conclusion that the non-
trade secret proprietary infortan at issue here is property.

For example, SunPower citége Ninth Circuit’s decision iKremen v. Coher837 F.3d
1024 (9" Cir. 2003)). Opposition at 8. Kremen after applying a threpart test, the Court
concluded that the owner of a website domamadaad a property right in the domain name and
could therefore pursue a claim fmynversion based on the Defendant’s sale of the domain nam
another party.d. at 1030 (concluding that plaintiff “haxh intangible property right in his domain
name”);see also id(“We apply a three-patest to determine whetha property right exists:
‘First, there must be an interest capable etme definition; second, must be capable of
exclusive possession or control; and third, thetpe owner must havestablished a legitimate
claim to exclusivity.” (quotingG.S. Rasmussen & Assocs., Inc. v. Kalitta Flying Serv.,958.,
F.2d 896, 906 (9th Cir.1992)Kremens recognition that plaintifhad a property right in the
domain name does not support the broad propoditiat “California law..recognizes a property

right in” non-trade secret information. Opposition at 8.

Moreover Kremen’sconclusion that the domain name vpasperty was based in part on it$

finding that the plaintiff had degitimate claim to exclusiwt’ as to the domain namé&remen

337 F.3d at 1030 (holding that plaintiff had an esole claim to the domain name and likening
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“[r]egistering a domain name... [to] staking aioh to a plot of land at the title office”Here, one
of the issues with SunPoweRin-Trade Secret Claims is tHfatinPower has failed to provide
sufficient information for the Court to conclutheat: (1) SunPower has“legitimate claim to
exclusivity” in thenon-trade secret information, ang @unPower’s basis for claiming an
exclusive right to such information is differdndm the grounds upon wthdhe information might
be deemed a trade secret under CUTSA.

SunPower also citeghrifty-Tel, Inc. v. Bezenghk6 Cal. App. 4th 1559 (1996)).
Opposition at 9.Thrifty-Telheld that a jury could have properly found defendants guilty of
trespass to a chattel where defendants “emplogetbuter technology in their efforts to crack
plaintiff's access and authorization codes and make long cispdnone calls without paying for
them...” 46 Cal. App. 4th at 1563. Agaifrifty-Teldoes not stand for the broad proposition th;
SunPower has a property intereséll non-trade secret propréay information. The holding in
Thrifty-Tellmight be read as acknowledging that pldiritad some property rights with respect to
the “confidential codes” usdd gain access to plaintiff's computer syster8se id1565-66
(holding that the jury could have found defenisddiable for trespass to a chattel based on
defendants’ “unauthorizeaseof personal property” where def@gants used “intangible computer
access codes” to make long-distance calls (empimasigginal)). However, to the extent the
opinion inThrifty-Tell suggests that plaintiff had a propeiriterest in the access codes, this
property interest was based oe ttodes “confidential” naturéd( at 1565); thus, the relevant
property interest was qualitativelyetisame as an individual’s intsten trade secret information.
As set forth inSilvacq a claim based on the misappropriatidrconfidential information would
certainly be superseded by CUTS8ee Silvacdl84 Cal. App. 4th at 239 n. 22. Significantly,
Thrifty-Tellwas decided in 1996, fourteen years befiibeacq and theThrifty-Tell Courtnever
considered CUTSA or whether plaintificdaims were superseded by CUTSA.

Likewise, SunPower’s citations @ity Solutionsandimaxare also unavailing. Opposition
at 10. InimaxandCity Solutionsthe Ninth Circuit held that th@aintiffs in those cases could
proceed on theories of commiaw misappropriation, notwithstanding the fact that they were

unable to prevail on their trade secret claitmax 152 F.3d at 116 ity Solutions365 F.3d at
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842. One of the elements of a common-law misgpeition claim is that SunPower has “investe
substantial time and money in [fraevelopment of its property.Imax 152 F.3d at 1169. It could
be argued that the doctrine@mmon law misappropriation theoe¢ establishes a property right
of sorts in the information that a party has “iste®l substantial time and money in” developing.
Id. However, SunPower has not alleged any feearding what the nonade secret information
is, much less facts showing SunPower investdzstantial time and mey in developing this
information. Thus, even assuming a commonragsappropriation claim could be maintaineeé.(
that such a claim is not superseded by CUTSApPower’s claim would fail. Moreover, even if
SunPower had alleged such faatel the Court were to accept theoposition that, pursuant to the
doctrine of common law misappropi@an, SunPower may have a profyanterest in information
that Plaintiff “invested substantiame and money” in developingd(), SunPower has failed to
identify any case concluding that this propeight may support anythg other than a common
law misappropriation claim (which &htiff has not alleged). ThuPlaintiff's Non-Trade Secret

Claims (which allege conversion, trespdo chattels, etc).would still fail.”

4, The Wrongdoing Alleged in SunPower’s Non-Trade Secret Claims Is
Not Different from the Wrongdoing Alleged in SunPower’s Trade
Secret Claim

SunPower also argues that its Non-Trader&eClaims are not pempted because they
“require[] additional facts and legal requirements apart from the misappropriation of trade sec
and are therefore based on a difféneucleus of fact than SunPeris Non-Trade Secret Claims.
Opposition at 6. The Court disagrees. As set faothve, the nucleus of fact test does not focus
whether a non-CUTSA claim requires the pleadindifiérent elements than the CUTSA claim,
but rather on whether “there is [a] matedatinction between thwrongdoing alleged in a

[CJUTSA claim and that allegeid [the non-CUTSA] claim...."Convolve 2006 WL 839022 at

’ Notably, inCity Solutionspart of the reason why the coaancluded the information at issue
had value was that it was “confidentialCity Solutions365 F.3d at 843 (holdg that “the jury
could have reasonably inferretliat defendant was guilgf common law misappropriation
because it used plaintiff's “confidential biddingagegies” which plaintiff “invested substantial
time and skill” in developing). Thus, the property righissue in that case appears to have beer
gualitatively the same as the propeights established by CUTSASeeCal. Civ. Code §
3426.1(d) (stating that trade sesrft]erive[] [their]... value...from not being generally known
to the public”).
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*6; see also Mattel, Inc782 F. Supp. 2d at 986 (explaining that, under California law, a claim
may be superseded by CUTSA regardless of whether it “require[s] proof of ‘additional elemer
(citing K.C. Multimedia, 171 Cal.App.4th at 960)). Here, tBeurt concludes that there is no
material difference between the wrongdoing allegesuipport of SunPowis Trade Secret Claim
and the wrongdoing alleged in supporSafnPower’s Non Trade Secret Claims.

As an initial matter, the Counotes that SunPower’s Nonalle Secret Claims incorporate
the same factual allegations regarding Defatglainauthorized access and use of SunPower’s
information as SunPower’s Trade Secret ClaeeCompl. Y 12-55 (alleging facts regarding
Defendants’ misappropriation 8&unPower’s information)d. § 63 (incorporating paragraphs 1-62
into SunPower’s trade secret claina); § 118 (incorporating paragras 1-117 into SunPower’s
breach of confidence claimyl. { 125 (incorporating paragphs 1-124 into SunPower’s
conversion claim)id. 131 (incorporating paragraphs 1-13tbiSunPower’s trespass to chattels
claim);id. 1 138 (incorporating paragraphs 1-137 i@tmPower’s interferex@ with prospective
business advantage by defendantk)y 146 (incorporating paragraphs 1-145 into SunPower’s
common law unfair competition claimy. { 152 (incorporating paragphs 1-151 into SunPower’s
statutory unfair competition claim).

Furthermore, while stated in various wagach of SunPower’s Non-Trade Secret Claims
alleges in essence that Defendants violatetP®wer’s rights by acquiring, disclosing, and/or
using, without consent.¢. misappropriatinf) SunPower’s proprietary informatiorsee id{ 120-
22 (alleging that SunPower “disded its non-trade secret propaugtinformation” to Defendants
Leyden, Leary, Aguayo, Giannini, adhtchart in confidence, andatithese Defendants breached
their confidence to SunPower by “disclos[ing] to others [SunPower’s] non-trade secret proprig
information”);id. 127 (alleging that Deffielants were liable for conversion because they
“interfered with [SunPower’s] ownership and pass®y rights” in SunPower’s non-trade secret

proprietary information and that Defendants haaseercis[ed] those rights as though they were”

8 SeeCal. Civ. Code § 3426.1 (“Misappropriation” mea(is: Acquisition of a trade secret of
another by a person who knows or has reas@ndw that the trade secret was acquired by
improper means; or (2) Disclosure or use ofdédrsecret of anothertiout express or implied

consent....”).
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Defendants’ own)id. 11 133-134 (alleging that Bendants were liable for trespass to chattels
because they “interfered with [SunPower’s] ovaingp and/or possessory rights” in SunPower’s
non-trade secret proprietary information and ‘fdega [SunPower] of itability to exclusively

use” this information)id.  140-41 (alleging, in connectiontivinterference with prospective
business advantage claim, that Individuatddeants “worked for [SunPower] and obtained
[SunPower’s] customer information during employrmand[,] [Jafter beghning] [to] work]] for
[Solarcity], [began] to use [SunPower’s] customer information” to “convert [SunPower’s]
customers to their own”)d. § 149 (alleging that Defendantsnediable for common-law unfair
competition because they “st[ole] [SunPowerish-trade secret proprietary information, [and]
us[ed] [it] for [Defendants’] own purposes”)id. I 154 (alleging that Defendants violated
California Business and Prafgons Code section 17200 by ‘@teg [SunPower’s] non-trade
secret proprietary informatiorgnd “using [it] for [Defendants’dwn purposes”). Accordingly, the
Court concludes that the wrongdoing allegedanrection with each of the Non-Trade Secret
Claims is in essence the same wrongdoing @&saNaged in connection with SunPower’s Trade
Secret Claim. The Non-Trade Sedt#aims are therefore supersede&ee e.g. K.C. Multimedia,
Inc., 171 Cal. App. 4th at 960-62 (adoding that plaintiff's breacbf confidence, interference
with contract, and statutory wf competition claims were supersedeed because they “rest[ed]

squarely on [plaintiff’s] factual allegatns of trade secret misappropriation”).
5. Supersession is Properly Deciadkon a Motion to Dismiss

SunPower argues that it would be “prematucedddress the questiof supersession at the
motion to dismiss stage. Opposition at 12. Surd?@rgues that the Court is required to accept
SunPower’s factual allegations as taighe motion to dismiss stagkl. (citing Thompson v.
Davis 295 F.3d 890, 895 (9th Cir. 2008ahill v. Liberty Mut. Ins. C980 F.3d 336, 337-38 (9th
Cir. 1996)). SunPower argues that its factual atlega establish that ifdon-Trade Secret Claims
are based “only on non-trade secret intangiblermé&tion” and that “California law recognizes a
property right in such information....Id. Accordingly, SunPower argues that the “Court should
decline to reach the questiohpreemption until it can be thrmined whether the stolen

information fits under this definition.ld.
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SunPower further argues thatvegal courts facing similar ali@tions declined to resolve
the issue of preemption at the motion to dismiss st&ge.id(citing e.g.Bryant 2010 WL
3705668 at *22 (holding that the egtion of whether the “information alleged to have [been]
converted was ‘made property by some provision of positive law,’... qualitatively” different thg
CUTSA should be reserved forrmmary judgment or trial becae “[r]lesolving this question
requires analysis of the facts: namely, whatabfidential or proprietary information is, how it
was converted, and the property interest allégdthve [been] harmed as a result of that
conversion”); Callaway Golf Co. v. Dunlop Slazenger Group Americas, B85, F.Supp.2d 430,
437 (D. Del. 2003) (“[U]ntil it is shown that the infoation is entitled to traglsecret protection, it
is premature to rule whether Dunlop’s claimsohversion, unjust enrichment, patent title and
negligence are preempted under CUTSA.”)).

Notwithstanding the decisions of the distriouds cited above, thed@rt concludes that, in
this case, the issue of whether SunPowedsrd are superseded by CUTSA can and should be

determined on a motion to dismiss. As an initial matter, at least one other district court within

district has determined whethgaims are superseded by CUTSA at the motion to dismiss stage.

SeeHeller, 2012 WL 13572 at *7 (granting “Cepiatstion to dimiss Heller's common law
claims” based on the “the wrongful taking arse of confidential buisess and proprietary
information, regardless of whether such mfiation constitutes trade secrets”).

Moreover, in certain cases like the presenéngta plaintiff includesnly vague allegations
regarding the nature of purportedly non-trade secret propriefarynation, the Court thinks a
determination of whether SunPower’s claims angesseded by CUTSA ippropriate in light of
Rule 8. As explained imfwomblyandligbal, in order to satisfy Rul8, a complaint must include
sufficient facts to “state a claim telief that is plausible on its facdgbal, 556 U.S. at 678

(quotingTwombly,550 U.S. at 570). “A claim has facjahusibility when the plaintiff pleads

this

174

factual content that allows the court to drawr@sonable inference that the defendant is liable for

the misconduct alleged.ld. Notably, several of the detdns SunPower cites predd@eombly
andlgbal, which were decided in 2007 and 2009 respectivBeOpposition at 12 (citing

Genzyme Corp463 F.Supp.2d 949 (W.D. Wisc. 2006gllaway, 295 F.Supp.2d at 43%tone
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Castle Fin.,191 F.Supp.2d 652, 658-659 (E.D. Va. 20@)mbined Metals of Chicago Ltd.
P'ship v. Airtek, Inc.985 F.Supp. 827, 830 (N.D. Ill. 1997)).

Here, SunPower’s Non-Trade Secret Claaresbased on SunPower’s non-trade secret
proprietary information. In order for SuoWer to prevail on its claims based on the
misappropriation of this information, SunPower malstw that it actually htha property interest
in its non-trade secret propraey information by virtue of some “positive law,” and that that
interest is qualitatively different fromny property interest conferred by CUTS8ilvacq 184
Cal. App. 4th at 239 n. 22. Absent such a showing, the Court cannot draw a “reasonable infe

that SunPower is entitled tolief on its claims for breach abnfidence, conversion, trespass to

chattels, interference with prasgtive business advantage, unfair competition, or statutory unfaiy

competition. As set forth above in section IV(A)(SunPower has failed to allege facts sufficient
for the Court to conclude that SunPower had a ptppaterest inthe non-trade secret information,
or that this interest is quadtively different from the rightsonferred by CUTSA. Accordingly,
rather than postpone this isaugil summary judgmenthe Court finds it appropriate to dismiss
SunPower’s claims nowSee Heller2012 WL 13572 at *7 (gramig motion to dismiss where
plaintiff failed to “identif[y] any law that anfers property rights omis non-trade secret
confidential information” (citingSilvaco,184 Cal.App.4th at 236)). Hower, as will be discussed

in Section V, the Court will grant leave to ameénd.

B. SunPower’s Interference with Prospectie Business Advantage Claim Fails for
Other Reasons

Defendants argue that, in addition to thegonption issues discussed above, SunPower’s
seventh cause of action for interference aighrospective economic advantage fails because
SunPower has not alleged specffcts regarding with which stomer relationship Defendants’
conduct interfered, but has instesltged that SunPower “ha[d] a&tonomic relationship’ with

‘many customers,’ and that Defendants’ actionsugitgd such relationships Motion at 18 (citing

® Defendants argue that, in addition to the sigssisn issues discussed above, SunPower’s Nor

Trade Secret Claims fail because California kes never recognized causes of action for

conversion, trespass to chattétstious interference with prpective economic advantage,

common law unfair competition, or statutory unfeampetition based on the misappropriation of

intangible non-trade secret proprietary informati®@@eMotion at 3-6. In light of the Court’s

conclusions that the Non-Trade Secret Claims @perseded, the Court neeat resolve this issue.
22
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Compl. 11 138-45). Defendants argue that silefations will not suffice because SunPower is
not permitted to allege that there was “interference that generally caused harm in the markety
without naming any interfedewith third party.” Id. (citing Westside Center Assoc. v. Safeway
Stores 23, In¢c42 Cal. App. 4th 507, 527-28 (1996) @rference claim insufficient where
potential market alleged as lastationships; rejecting ‘interfenee with the market’ theory)).
SunPower argues that Defendants should npebmitted to claim “that they do not know who
these customers are because gteleSunPower’s customer information....” Opposition at 13.
The Court agrees with Defendants. SunPdvesrnot identified any specific customer
relationship with which SolarCity interferedor alleged any factsgarding how SolarCity
interfered with those customer relationships (beyond allegationSaokaCity misappropriated
proprietary information regarding SunPower'stmers, allegations which, as discussed above,
are superseded by CUTSAS$ee Westside Center Assd@ Cal. App. 4th at 527-28 (holding that
plaintiff's intentional interference with prospeaieconomic advantage claim failed where
plaintiff failed to identify ‘an existing relationship with an identifiable buyer” or to specify the
“factual basis upon which to detarma whether the plaintiff was léty to have actually received
the expected benéfjt Accordingly SunPower’s interferee with prospectie business advantage

claim is dismissed.
V. LEAVE TO AMEND UNDER RULE 15(A)

Under Rule 15(a) of the Federal Rules ofilrocedure, leave to amend “shall be freely
given when justice so requireféaring in mind “the underlying purposf Rule 15 to facilitate a
decision on the merits, rather thantba pleadings or technicalitiesl’opez v. Smiti03 F.3d
1122, 1127 (9th Cir.2000) (en banc) (internal gtiotemarks and alterations omitted). When
dismissing a complaint for failure to state a cldim@,district court should grant leave to amend
even if no request to amend the pleading was madess it determines thite pleading could not
possibly be cured by the ajjation of other facts.”Id. at 1130 (quotindoe v. United State$8
F.3d 494, 497 (9th Cir.1995)). Generally, leaw@amend shall be denied only if allowing

amendment would unduly prejudice the opposing paayse undue delay, or heile, or if the
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moving party has acted in bad faitheadsinger, Inc. v. BMG Music Publ®12 F.3d 522, 532
(9th Cir.2008).

Here, SunPower has failed to allege fabtsngng that: (1) SunPows non-trade secret

proprietary information is made property by sda& other than CUTSA, or (2) SunPower’s Non;

Trade Secret Claims are predicated on somettimgr than the misappropriation of information o
value. The Court believes SunPower may be @bénend its complaint to include allegations
showing SunPower has some property interegtarpurported non-trade secret information, or th

SunPower’s Non-Trade Secreta®hs are premised on something other than the misappropriati

i

[at

DN

of information of value such that they are not superseded. Accordingly, the Court grants leave to

amend. See LopeZ03 F.3d at 1127 (holding that leaveataend “shall be freely given when

justice so requires”).
VI. CONCLUSION

For the foregoing reasons, Defendants’ Plakiation to Dismiss is GRANTED, with leave
to amend, as to SunPower’s: (1) fourthsmof action for breach of confidense¢ id f{ 118-
124), (2) fifth cause of action for conversi@e¢ id f{ 125-130), (3) sixth cause of action for
trespass to chattelsge id.ff 131-137), (4) seventh cause dfacfor tortious interference with
prospective economic advantaged id.ff 138-145); (5) ghth cause of action for common law
unfair competitiongee id 1 146-151); and (6) ninth cause of action for unfair competition und
California Business & Prossions Code section 17206.(11 152-155). SunPower may file an

amended complaint addressing the deficiencies idethiferein, within 21 days of this Order.

SunPower may not add new claims or partiebauit seeking Defendants’ consent or leave of thd

Court pursuant to Federal Rule of Civil Procedure 15. If SunPower fails to file an amended
complaint within 21 days of this Order or to ctine deficiencies addressed in this Order, these
claims will be dismissed with prejudice.
IT IS SO ORDERED.
Dated:December1,2012 jb(‘ #‘ M«

LUCY HC@OH

United States District Judge
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