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United States District Court
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
DONGSHENG HUANG Case No.: A2-0785PSG

ORDER DENYING MOTION FOR
RECONSIDERATION

Plaintiff,
V.

ULTIMO SOFTWARE SOLUTIONS, ING.

Defendant.

)
)
)
)
)
)
)
)
)

On June 5, 2012, this court entered an order dismissing the claims brought byf Plaintif
Dongsheng Huang (“Plaintiff”) against Defendant Ultimo Software Smistilnc. (“Defendant”)
for lack of subject matter jurisdiction.On June 7, 2012, Plaintiff requested leave to file a motiof
for reconsideration of the court’s June 5 ordend on September 18, 2012, Plaintiff withdrew his
leave request and indicated he was moving for an amended judgment under Fed. F90&)> P.
A final judgment has not been entered, and so the court construes Plaintiff’'s matioroaisn for

reconsideratiof.

! SeeDocket No. 28.
2 SeeDocket Nos. 29, 30.
3 SeeDocket No. 32.

* See Vasquez v. Select Portofolio Servs., Gase No. C 11-06183 HRL, 2012 WL 2838902, at
*1 (N.D. Cal. July 10, 2012).
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For leave to file a motion for reconsideration, Plaintiff must show one of thue¢icns
that justify revisitinghe cout's earlier order: (1) “the district court is presented with newly
discovered evidence”; (2) “there is an intervening change in controlling &aaw3) “the district
court committed clear error or made a decision that was manifestly uhjliss’the kst reason
that provides the basis for Plaintiff's motion.

Plaintiff argues that the court erred by mistakenly presuming there was no finalnotiger i
agency actionhy failing to consider other grounds for subject matter jurisdiction pognd
dismissng the case with prejudice. Because the court finds Plaintiff fails teeall®gmanifest
error in the court’s subject matter jurisdiction determination, it will not discus<iRlsiaother
arguments.

In the underlying case, Plaintiff sought to enforce a judgment rendered bygadrent
of Labor (“DOL”) against Defendant awarding Plaintiff back pay and other gesiaPlaintiff
specifically sought to have this court order Defendant to pay the damagey ¢tiréan’ in
contravention to the DOL’s policy that damages must be paid to the agency’s &doinis/ho
then disburses the funds.

In the June 5 order, the court dismissed Plaintiff's claims for lack of subjéietrma
jurisdiction? The court noted that Plaintiff relied on the Administrafrecedures Act (“APA"),

which subjects an agency decision to review only when the decision is (1) reviewaldéubsy or

®> Seelohnson vU.S. Dep't of TreasuryCase No. C 11-06684 WHA, 2012 WL 5269620, at *1
(N.D. Cal. Oct. 24, 2012).

® SeeDocket No. 1.

" Seeid.

8 See20 C.F.R. § 655.810(a) (“"[T]he Administrator shall assess and oversee the paymeft of |
wages or fringe benefite any H1B nonimmigrant who has not been paid or provided fringe
benefits as required.”).

% SeeDocket No. 28.
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(2) a final agency order has been isstfe@he court also noted that the APA allows suits only
against the agency, and not privateoas’* Noting that Defendant was a private company not
subject to the APA, that no final order was issued by the DOL, and that no statutdhenade-
final decision reviewable, the court determined it lacked subject matter juriadictiear
Plaintiff's claims®?

Plaintiff appears to concede that the APA does not provide jurisdiction, and so he poin
various other statutes and regulations and argues that they provide theittoi@deral question
jurisdiction over this case pursuant to 28 U.S.C. § 33lone of the statutes or regulations,
however, provides causes of action that would allow the court to exercise jurisdiaiion. F
example, 20 C.F.R. 8§ 655.850 describes the transfer of an administrative record from an
administrative agency to a district court if a complaint regarding an ageeion is filed with
thedistrict court. Nothing in the regulation states a cause of action. Likewisephtireeother
statutes or regulations Plaintiff suggesttteclaims, let aloneauss of action matching his
allegations. Plaintiff has failed to show how thertooanifestly erred in its determination that it
has no subject matter jurisdiction over his claim.

Accordingly, Plaintiff's motion for leave to file a motion for reconsiderats DENIED.

Dated: November 20, 2012

e S Ael_-
PAUL S. GREWAL
United States Magistratiudge

Y See id. see als® U.S.C. § 704.

1 SeeDocket No. 28see als® U.S.C. § 704.
12 seeDocket No. 28.

13 SeeDocket No. 29.
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