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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

BAY AREA SURGICAL MANAGEMENT,
LLC, A California limitedliability company,

Case No.: 12-CV-0848-LK

ORDER GRANTING PLAINTIFF'S
Plaintiff, MOTION TO REMAND

V.
MINNESOTA INC., a Minnesota corporation
and DOES 1 through 25, inclusive

)

)

)

)

)

BLUE CROSS BLUE SHIELD OF g
)

Defendants. g

Before the Court are Plaintiff Bay Area Siza Management, LLC'’s (“Bay Area”) motion
to remand and Defendant Blue Cross Blue Shield of Minnesota, Inc.’s (“Blue Cross”) motion t
dismiss Bay Area’s First Amended Complaint (“FACHursuant to Civil Local Rule 7-1(b), the
Court deemed these motions suitable for decigibimout oral argument and vacated the July 12,
2012 motion hearing and case management corderefor the foregoing reasons, the Court
GRANTS Bay Area’s motion to remand, and accordingeed not address Blue Cross’s motion t
dismiss the FAC.
l. Background

Dr. Camran Nezhat, a doctor with Bay Araanedical care provider, performed surgery o
a patient insured by Blue Cross, a medical instegrovider. Blue Cross paid only $36,767 of th

$107,862 Bay Area bill. As a resulin January 4, 2012, Bay Area filed a lawsuit against Blue
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Cross in the Superior Court Galifornia in Santa Claradtinty to recover an additional
$49,522.14 plus attorneys’ fees and punitive damagke.patient had assigned her benefits to
Bay Area, and Bay Area filed its initial complafistand[ing] in the shoes of the patient who
underwent the unpaid surgery in pursuing eaabse of Action against [Blue Cross)SeeCompl.
14.

On February 21, 2012, Blue Cross removed tise ta federal court based on both subject
matter jurisdiction under the Employee Retiremanbme Security Act of 1974 (*ERISA”) and on
diversity jurisdiction. ECF No. 1In its Notice of Removal, Blu€ross asserted that Bay Area’s
lawsuit “stand[ing] in the shoes of the patieméls an ERISA action because Blue Cross insured
the patient under an employer-provided treadsurance plan covered by ERISHAL.

On February 28, 2012, Blue Cross movedismiss Bay Area’s complaint on grounds of
federal preemption under ERISA. ECF No.®@n March 9, 2012, Bay Area moved to remand.
ECF No. 11. On March 16, 2012, Bay Area amentsecomplaint. ECF No. 14. On March 23,
2012, Blue Cross filed its opposition to Bay Areaistion to remand (ECF No. 16), and on Marck
30, 2012, Bay Area filed its reply (ECF No. 1ABlso, on March 30, 2012, Blue Cross withdrew
its motion to dismiss Bay Area’s original complkeand moved to dismiss Bay Area’s FAC. ECF
Nos. 18 and 19. On April 13, 2012, Bay Areadiles opposition to Blue Cross’s motion to
dismiss the FAC (ECF No. 21), and on April 20, 2012, Blue Cross filed its reply (ECF No. 23)
Il. Legal Standard

A suit may be removed from state court to fatleourt only if the federal court would havg
had subject matter jurisdiction ovile case. 28 U.S.C. § 1441 (dhere are two bases for federal
subject matter jurisdiction: (1) federal questjurisdiction under 28 U.S.C. § 1331, and (2)
diversity jurisdiction under 28 U.G. § 1332. If it appears at any time before final judgment tha
the federal court lacks subject ttea jurisdiction, the fderal court must remand the action to state
court. 28 U.S.C. 8§ 1447(c). The party seekimgaeal bears the burden of establishing federal
jurisdiction. Provincial Gov't of Marnduque v. Placer Dome, In&82 F.3d 1083, 1087 (9th Cir.

2009). “The removal statute igistly construed, and any douldt@ut the right ofemoval requires
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resolution in favor of remand.Moore-Thomas v. Alaska Airlines, In653 F.3d 1241, 1244 (9th
Cir. 2009) (citingGaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992)).
I1. Discussion

Blue Cross removed Bay Area’s state court actofederal court based on federal questid
jurisdiction and diversytjurisdiction. 28 U.S.C. 88 1331(a), 133}(1441(a). Bay Area moves to
remand on the grounds of lack efgect matter jurisdictin. The Court finds that it had federal
guestion jurisdiction over Bay Area’s originahmeved complaint because two causes of action
arose under federal law. Accordingly, removasyweoper. However, the FAC does not include
any causes of action arising under federal I@hus, the Court no longer has federal question
jurisdiction. Furthermore, the Court does noténdiversity jurisdiction because the amount in
controversy requirement is not met. Accordinghe Court declines to exercise supplemental
jurisdiction over the state law causes of actiothe FAC, and GRANTS Bay Area’s motion to

remand.

A. Bay Area’s original complaint was properly removed because it included state law
causes of action that ERISA completely preempted.

Bay Area argues that removal was impropearaose the Court lacked federal question
jurisdiction and diversity jurisdiction. Mot. at Z’he Court will first analyze whether removal wa
proper based on the original complaint. @et; the Court will address whether it has federal
guestion jurisdiction over the FAC.

For the Court to have federal question jurisdiction over a complaint, the complaint mug
arise under federal law. 28 USC § 1331. Gdlyespeaking, “[a] causef action arises under
federal law only when the plaintiff's well-pleaded complaint raises issues of fedefaHawsen
v. Blue Cross of Cal891 F.2d 1384, 1386 (9th Cir. 1989). “The well-pleaded complaint rule ig
the basic principle marking the boundaries of tlieefal question jurisdictioaf the federal district
courts.” Metropolitan Life Insurance Co. v. Taylat81 U.S. 58, 63 (1987) (internal quotation
marks omitted). Bay Area's FAC, like its original complaint, asserts only state law claims.

Generally, a complaint that asserts only diateclaims does not arise under federal |dek.
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For the reasons discussed below, Blue Csodsfense to the original complaint would
include a federal preemption defense. Ordinary “conflict” preem@mply recognizes that when
federal and state law conflidederal law has primacyAltria Group, Inc. v. Good555 U.S. 70, 76
(2008). For example, 29 U.S.C. § 1144(a) of ERMBhich the parties discuss, provides that
“[e]xcept as provided in subsecti@n) of this section [ERISA] . . . supersede[s] any and all State
laws insofar as they may now or hereaftéateeto any employee benefit plan . . ld. Under 8
1144(a), a defendant in a state lastion that relates to an empégybenefit plan has a defense:
that the state law action is preempbetause it conflicts with ERISAVarin General Hospital v.
Modesto & Empire Traction Cp581 F.3d 941, 945 (9th Cir. 2009). However, the existence of
federal preemption defense normally does not cifedtral question jurisdilon because a defense
does not fall within the “well-pleaded complaintMetropolitan Life Insurance481 U.S. at 63.
Consequently, preemption under 8§ 1144(a) doésarder federal quéisn jurisdiction. Marin
General Hospitgl581 F.3d at 945. The Supreme Caxplained, “29 U.S.C. § 1144(b)(2)(A),
makes clear that Congress did miénd to pre-empt entirely evesyate cause of #on relating to
such [employee benefit] plans..[by stating] ‘nothing in thisudbchapter shall be construed to
exempt or relieve any person from any law iy &tate which regulatessurance, banking, or
securities.” Franchise Tax Board of State of CalGonstruction Laborers Vacation Trust for
Southern Cal.463 U.S. 1, 25 (1983) (quoting 29 U.S.C. § 1144(b)(2)(A)).

However, in rare circumstances, “Congress smgompletely pre-empt a particular area
[of law]” that a state law claim arising from thasea of law “is necessarifgderal in character”
(“complete preemption.”Metropolitan Life Insurance481 U.S. at 63-64. Thus, a completely
preempted state law claim imeatly arises under federal law, conferring federal question
jurisdiction and allowing removal from state court to federal court.

ERISA completely preempts state law ungd® U.S.C. § 1132(a). ERISA is a
comprehensive legislative scheme intended taeptdhe interests of participants in employee
benefit plans and their beneficiarie&etna Health Inc. v. Daviléb42 U.S. 200, 208 (2004). One

distinctive feature of ERISA i#he integrated enforcemenenhanism provided under 29 U.S.C. §
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1132(a), which provides ten “carefully igtated civil enforcement provision$.1d. (quotingPilot
Life Ins. Co. v. Dedeayuxd81 U.S. 41, 54 (1987)). Congreskarly manifested an intent” to
completely preempt causes of action within thapscof § 1132(a), thereby making such causes
action removable to federal couetropolitan Life Insurance481 U.S. at 66.

UnderDavila, a state law claim is completglyeempted by ERISA under 29 U.S.C. §
1132(a)’'s comprehensive legislative schenthefstate law claim meets a two-prong t&xte
Marin General Hospital581 F.3d at 947 (9th Cir. 2009) (citibgvila, 542 U.S. at 210-12). A
state law cause of action is completelggmpted, and therefore removable, “onlgath prongs of
the [Davila] test are satisfied.Marin General Hospitgl581 F.3d at 947 (emphasis added).

The firstDavila prong asks “whether a plaifitseeking to assert state law claim ‘at some
point in time, could havbrought [the] claim under [29 B8.C. § 1132(a)(1)(B)].””Marin General
Hospital 581 F.3d at 947 (quotirDavila, 542 U.S. at 210). Sectidi32(a)(1)(B) provides: “A
civil action may be brought—(1) kyy participant or beneficiary—... (B) to recover benefits due tq
him under the terms of his plan, to enforce histaghnder the terms of thpan, or to clarify his
rights to future benefits under the terms & ghan.” 29 U.S.C. § 1132(a)(1)(B). The second
Davila prong asks whether there is other legal duty, independentBRISA, that is implicated
by a defendant's actions.Marin General Hospitgl581 F.3d at 949 (quotirigavila, 542 U.S. at
210). For example, an employer-sponsored haatirance plan betweenpatient and a medical
insurer generally does not create legal dutidependent of ERISA, but a contract between a
medical service provider and a medical insgreates legal duties inpendent of ERISAI. at
950. In sum, if a state law cause of aetcould have been brought under 29 U.S.C. §
1132(a)(1)(B) and does not creatiegal duty independent of ERISHe state law cause of action

is completely preempted.

' For example, 29 U.S.C. § 1132(a)(3)(A) provides tlet[a] civil action may be brought . . . (3)
by a participant, beneficiary, éiduciary (A) to enjoin any aair practice which violates any
provision of this subch#er or the terms of the plan . .1d. 29 U.S.C. § 1132(a)(3)(A). Another
provision, 29 U.S.C. § 1132(a)(Provides that, “(a) [a] civil &on may be brought . .. (7) by a
State to enforce compliance with a qualifieddmal child support ordglas defined in section
1169 (a)(2)(A) of this title.)"Id.
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In the original removed complaint, Bayea's first and second causes of action arose
from the medical insurance coatt between the patient anduBICross. The parties do not
dispute that the medical insurancontract between the patiamd Blue Cross is an employee
benefit plan covered under ERISA.

Bay Area’s first cause of action its original complaint was fdsreach of contract. Compl.
11 29-37. Bay Area alleged breach by Blue Cabske written medical insurance contract
between the patient afdlue Cross. Compl[{ 30, 34-35 (“As a result of the breach of Defendan
[Blue Cross], in the obligations muant to the written contractitiv the patient, who has assigned
her rights to Bay Area . . . $49,522.14 is now dw&ng, and unpaid.”)Bay Area’s second cause
of action in its original complaint was for vailon of Cal. Business &rofessions Code 8§ 17200.
Bay Area alleged that Blue Cross “unlawfully reda to honor the terms of its written contract

with the patient . . . giving rise to [Bay Areaidhim to damages . . .” Compl. 1 40. Thus, in the

original removed complaint, Bay Area’s breaclcohtract and Cal. Business & Professions Code¢

8 17200 causes of action arose from the writtenraonhbetween the patient and Blue Cross, an
ERISA plan agreement.

Bay Area’s breach of contract and CalsBiess & Professions Code 8§ 17200 causes of
action meet the first prong of tiavila test because the patient abhlave brought these causes g
action to recover her benefits due under thé&F2Rmedical insurance oatract, pursuant to 8
1132(a)(1)(B). Indeed, Bay Ar@mly brought these causes of aatin the original complaint
pursuant to the patient’s assignmehher ERISA plan rights to BeArea. These causes of action
also meet the second prong of Davila test because they arise fr@tue Cross’s legal duty to
comply with the terms of its ERISA plan agreement with the patient, and do not implicate any
ERISA-independent legal duty. Accordingly, BayeAls original causes of action for breach of
contract and violation of Cal. Business & Rysfions Code 8§ 17200 were completely preempted

under § 1132(a) of ERISA.

2The provisions of ERISA “apply tany employee benefit plan if it is established or maintained-
(1) by any employer engaged in commerce or iniadystry or activity affecting commerce; or (2
by any employee organization oiganizations representing employeegjaged in commerce or in
any industry or activity affétng commerce; or (3) by bothSee29 U.S.C. § 1003(a).
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At the time of the removal, the CourtchBederal question jurisdiction because the
complaint contained two causes of action that werapletely preempted by ERISA. Accordingly
removal was proper.

In Bay Area’s motion to remand, Bay Area allegleat Blue Cross removed this action in
bad faith because this action “clyais not subject to removal.Mot. at 7-8. Bay Area therefore
requests attorney’s fees imoed as a result of the alleged bad faith remoldl.Specifically, Bay
Area states that it incurred $1750 in attorndgts incurred prepary and filing Bay Area’s
motion to remandld. at 8. As stated above, the Coiimtds that removal was proper.
Accordingly, Blue Cross did not act in bad faithen it exercised its n@oval right and chose a
federal forum for the adjudication of federal lawhus, the Court DENIES Bay Area’s request fo

attorney’s fees associatedth this motion to remand.

B. The Court may consider Bay Area’s FAC for purposes of determining federal
guestion jurisdiction.

Blue Cross argues that the Court may not iamBay Area’s FAC in determining federal
guestion jurisdiction. Opp. at 4. The Court ndled Blue Cross does nallege that Bay Area
amended its complaint in bad faith. Indeed, “[@iqtiff is entitled to file both state and federal
causes of action in state coufithe defendant is entitled to removéhe plaintiff is entitled to
settle certain claims or dismisseth with leave of the court. €Hdistrict court has discretion to
grant or deny remand.Baddie v. Berkeley Farms, In6é4 F.3d 487, 490 (9th Cir. 1995).
Abandoning claims to avoid fedéjarisdiction is not a manipulate pleading practice, but is
instead a “straight-forwdrtactical decision.”ld. at 490-91.

The cases Blue Cross cites do not indicaaé tthe Court must ignore the FAC and deny
remand simply because the original complaint was properly remdVéliamsaddressed a
plaintiff who had amended his complaint to dissrifederal claims and allege new state court
causes of actionld., 471 F.3d at 976. The district courteegised its discretion to remand where
no federal question remainettl. The Ninth Circuit held that removal was improper because

diversity jurisdiction existedId.
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Sparta Surgical Corp. v. Nat'l Ass'n of Sec. Dealers, &9 F.3d 1209, 1213 (9th Cir.
1998), addressed whether a pldfritad a right to remand when federal claims in the removed
complaint had been dismissefipartaheld that no right to rema existed, but did not address
whether the court could have remanded by egergiits discretion to decline supplemental
jurisdiction over the remaing state court claimsld.

In sum, an amendment of claims effectdei@l question jurisdiction, and it is proper for
this Court to consider Bay Area’s FAC for purposédgetermining federal question jurisdiction.
Accordingly, the Court now considers whethdras federal question jurisdiction over the FAC.

C. The Court does not have federal questiojurisdiction over Bay Area’s FAC.

Bay Area’s FAC includes fivetate law causes of action, none of which are completely
preempted by ERISA under 29 U.S.C. 8§ 1132(a). Bay Area’s amended first cause of action f
breach of contract and amended second cafusetion for violation of Cal. Business &
Professions Code § 17200 do not arise from thiSERnedical insuranceontract between Blue
Cross and the patient. Instead, these amendsé@<afiaction arise from an alleged contract
between Blue Cross and Bay Area. FAC 11 34,Sifhilarly, Bay Area’s amended third cause of
action for negligent misrepresatibpn, amended fourttause of action for promissory estoppel,
and amended fifth cause of action for equitabtepgeel, all arise fromepresentations made by
Blue Cross to Bay Area, rather than frora RISA medical insurance contract. FAC |1 47, 54,
62. Because all five causes ofian in Bay Area’s FAC arise fromepresentations that fall outsidg
the scope of ERISA, all five caas of action fail the two-prorigavila test for complete
preemption under ERISA 29 U.S.C. § 1132(&ge Marin General Hospitab81 F.3d at 949-50.
Accordingly, Bay Area’s FAC includes no claimssarg under federal lawand the Court lacks

federal question jurisdilon over the FAC.
1. Bay Area’s amended first cause ofian for breach of contract.

Bay Area has amended its first cause of adobreach of contracand no longer alleges
breach of the written ERISA meddil insurance contract betweBlue Cross and the patient.
Instead, Bay Area’s FAC alleges breach of am@mtcreated between Bay Area and Blue Cross
during phone conversation(s) between a Bay grmaployee and a Blue Cross employee. FAC

8
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34 (citing FAC 11 20, 32). The Blue Cross emplogiésgedly (1) told BayArea that the patient
was insured, (2) told Bay Area that the surgiidynot require preauthoason, and (3) “verified
the terms of the patient’s ingnce coverage.” FAC  26ee alsd~AC 1 21 (alleging that the
Blue Cross “provider self-servicéigability and benefits detailsportion of Blue Cross’s website
indicated that Blue Cross would cover “8@#dhe billed price oprocedures.”).

Where a cause of action arises from an allegedract between a provider and an insurer
the firstDavila prong is not satisfied, because at no pwmiritme could the provider have brought
the claim as an ERISA plan “participant or beneafigi. . . to recover benefits . . . , to enforce . . .
rights ..., or to clarify . . . rights to futubenefits under the terms of the plan,” pursuant to 29
U.S.C. § 1132(a)(1)(B)Id.; Marin General Hospitgl581 F.3d at 947.

In Marin General Hospitglthe hospital treated a patiemho was medically-insured
through an employer-provided ERISA plald. at 944. The hospital’'s corgint alleged that prior
to treatment the ERISA plan administrator had flgreerified the patient's coverage, authorized
treatment, and agreed to co@% of the patient's medioakpenses at the hospitald. After the
plan paid only 26% of the billed expenses, thehakfiled a state cousdction for breach of an
implied contract, breach of an oral contraggligent misrepresentation, quantum meruit, and
estoppel.ld. The Ninth Circuit held that because thespital's causes of action arose from the
alleged oral contract betweerethospital and the ERISA plan, tbauses of action could not have
been brought under 29 U.S.C. § 1132(a)(1)(d).at 947. The fact that the patient had assigned
his ERISA rights to the hospitdld not convert the hospital’adependent grounds for monetary

relief into ERISA claims.ld.

Similarly, inBlue Cross of California v. Anesthesia Care Associates Medical Group, Ing.

187 F.3d 1045 (9th Cir. 1999), “thed®iders [asserted] contractuakbches ... that their patient-
assignors could not assert [because] the patsmigly [were] not parties to the provider
agreements between the Providers and Blue Cradsdt 1051. The Ninth Circuit held that
causes of action arising out of the provider agreements were not preempted under § 1132(a)
though Blue Cross could have chosen to bring different causesioh which would have been

subject to ERISA preemptionid. at 1052.
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A cause of action arising from contract$viceen medical service providers and insurance
companies also fails the second prong ofbhgila test. “The question under the second prong @
Davila is whether the complaint relies on a legaly that arises independently of ERISAVarin
General Hospitgl581 F.3d at 950. Legal obéigons that arise frormontracts between medical
service providers and medical instgélo not arise from ERISA, evevrhen the insurer is acting as
an ERISA plan administratotd. It is immaterial that the plafiff might seek the same monetary
relief to which a patient or patientsagnee might be entitled under ERISKL.; see also Blue
Cross 187 F.3d at 1052. Accordingly, where a medseavice provider's cae of action arises
from the medical service provider’'s agreement \®ithERISA plan provier, the cause of action
fails both the first ad second prongs of tii#avila test and is not subjeto ERISA complete
preemption under 29 U.S.C. § 1132(a).

Accordingly, Bay Area’s amended first caudeaction for breach of contract is not
preempted under 8 1132(a) of ERISA. This cause of action arises from a contract between t}
Blue Cross and Bay Area. Therefore, thissmof action could not have been brought by the
patient against Blue Cross under 8§ 1132(a)(1)(B), failing the first prong Dlathita test. See
Marin General Hospitgl581 F.3d at 947. Furthermore, this cause of action arises from ERISA
independent legal duties creatadBlue Cross’s alleged entrytma contract with Bay Area,
failing the second prong of thavila test. See idat 950. The fact that Bay Area could have
chosen to seek the same monetary reliebw seeks under the patisnassigned ERISA rights
does not impinge Bay Area’s right to seek tiedief on the independent grounds now before the

Court. See id.Blue Cross187 F.3d at 1051. In consequerBay Area’s amended cause of

action for breach of contract is not completetgempted under § 1132(a) of ERISA and does not

arise under federal law.

2. Bay Area’s amended second causevfolation of Cal. Business and
Professions Codes § 17200

Like Bay Area’s amended first cause of actionbreach of contract, Bay Area’s amended
second cause of action for violation of Cal. Business & Professions Code § 17200 appears to

breach of the telephone and website cat¢raetween Bay Area and Blue CroSeeFAC | 40
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(“the contract described hereingee alsd-AC {1 41-44 (alleging othdlegal acts committed in
furtherance of the alleged breach of telephomgraot). Thus, Bay Area’s amended second caus
of action arises from alleged contract terms/kach Blue Cross and Bay Area agreed and does 1
arise from the patient’s medical insurance cattfatherwise known as an employee benefit plan
covered under ERISA) with Blue Cross.

Accordingly, Bay Area’s amended second cause of action for violation of Cal. Busines
Professions Code § 17200 is not preempted und&Bg(a) of ERISA because this claim could nq
have been brought by the patient against Blue Cross under § 1132(agai{B)so because this
claim arises from ERISA-indepdent legal duties crésd by Blue Cross’s alleged entry into a
contract with Bay AreaSee Marin General Hospitab81 F.3d at 941d. at 950. Consequently,
Bay Area’s amended second causadaifon for violation of CalBusiness & Professions Code 8

17200 does not arise under federal law.

3. Bay Area’s amended third cause of antfor negligent misrepresentation,
amended fourth cause of action foomissory estoppel, and amended fifth
cause of action for equitable estoppel.

Like Bay Area’s amended causes of action fealsh of contract and violation of Cal.
Business & Professions Codd 8200, Bay Area’s amended third cause of action for negligent
misrepresentation, amended fourth cause of métiopromissory estoppel, and amended fifth
cause of action for equitable egpel all arise from representats made by Blue Cross to Bay
Area. In the original removed complaiBay Area’s causes of action for negligent
misrepresentation, promissory estoppel, andtall@ estoppel also arose from representations
made by Blue Cross to Bay Area. In fact tHevant portions of theddhird, fourth, and fifth
causes of action are unchangetiieen the original complaint and the FAC, as demonstrated by
the citations to the original complaint and FAC below.

Bay Area’s cause of action for negligent misesgntation allegesahduring a telephone

call between Blue Cross and Bay Area, Blue €regligently misrepresented that “’no pre-

authorization was necessary’ foethurgery that the patient was scheduled to undergo.” Compl,

47; FAC 1 47. The negligent misrepresentation claim alleges that “[Bay Area] justifiably relieq

[Blue Cross’s] misrepresentaticemd went forward with the prodare, reasonably expecting to beg
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reimbursed.” Compl. § 49; FAC { 49. Bay Area sdekrecover “80% of the billed price of the

surgery pursuant to the expresstasments from [Blue Cross],” (Compl. § 49; FAC { 49) apparent
relying on the “provider self-service-eligibility dienefits details” website promise to cover
“80% of the billed pice of procedures” (Compl. § 21; FAC { 21).

Similarly, Bay Area’s cause of action for promissory estoppel and cause of action for
equitable estoppel arise from the same two statentieat Blue Cross allegedly made to Bay Area
prior to the patient’s surgery:)ihat the surgery did not regeipre-authorizabin, and (2) that
Blue Cross would pay “80%f the billed price.” SeeCompl. 1 54, 55; FAC 11 54, 55 (alleging
the pre-authorization and 80% payrhpromises that give rise the promissory estoppel cause of
action); Compl. 11 62, 64; FAC 11 62, 64 (allegiradeshents and omissions giving rise to the
equitable estoppel cause of actiomhus, under the original comamt and the FAC, Bay Area’s
causes of action for negligent misrepresentapoomissory estoppel, and equitable estoppel all
arise from representations made by Blue Cro&atoArea, stating or iplying that Blue Cross
would pay for the surgery that Béyea planned to perform.

Accordingly, Bay Area’s causes of action feegligent misrepreséation, promissory
estoppel, and equitable estoppel are not preenyoigelr § 1132(a) of ERISA for the same reasons
discussed with respect to Baye&'s amended first cause of actifor breach of contract and
amended second cause of action for violatioGa&lf Business & Professions Code § 17200.

In sum, all of the FAC's five causes of act@ssert state law claims, and none of these fiye
state law causes of action is completely preied by ERISA. Accordingly, the FAC does not
arise under federal law, and the Court lackkefal question jurisdiction over the FAC.

D. The Court lacks diversity jurisdiction over the action.

The Court has diversity jurisdiction in alivdiactions where thamount in controversy

exceeds $75,000 and is between citizens of different States. 28 U.S.C. § 1332(a). Bay Area
citizen of California, and Blue ©ss is a citizen of Minnesota.of@sequently, it is undisputed that

the parties are diverse.

12
Case No.: 12-CV-0848-LHK
ORDER GRANTING PLAINTIFF'S MOTION TO REMAND

Sa



United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Bay Area seeks only $49,522.14 in consequentialagdges plus interest. FAC, Prayer for
Relief 11 1-2. However, Bay Area’s original cdaipt also sought unspecified punitive daméges
and attorney’s fees. Compl., Prayer for ReNé&f3-4. Blue Cross’s neoval was supported by an
expert declaration stating thatorney’s fees would mobkely exceed $30,000, presuming an
hourly rate of $200SeeECF No. 2 1 10 (Geibelson Decl. im@port of Removal). In fact, the
Bay Area attorney who prepared Bay Aresfigtion to Remand bills at $350 per holB8eeECF
No. 12 § 2 (Gibson Decl. in Suppaf Motion to Remand). Bay &a argues that other attorneys
who do not bill at $350 per houreainvolved in litigating thisction, but has not cited any
supporting evidence. Remand Reply at 8.

Bay Area’s FAC does not includegpaayer for attorney’s feesSeeFAC, Prayer for Relief.
However, unlike removal based on federal goegurisdiction, when removal is based on
diversity jurisdiction, “events occurring swdzgient to removal which reduce the amount
recoverable, whether beyond the plaintiff's colnbr the result of his volition, do not oust the
district court's jurisdiction once it has attache8&t. Paul Mercury Indemnity Co. V. Red Cab,Co.
303 U.S. 283, 293 (1938). “In the law of diversityigdiction . . . jurisdicthn is not destroyed by
subsequent events that reduce the am@aaverable below the statutory limitlih re Scovis249
F.3d 975, 986 (9th Cir. 20019ee also Barcume v. Corte®l F. App'x 754, 756 (9th Cir. 2001)
(“Moreover, undelSt. Pau) Barcume's later decision to pursue a single claim for less than $75,
did not divest the district court of jurisdictioh.” Accordingly, the Court may not consider Bay
Area’s FAC in determining whether malgan $75,000 is in controversy.

However, attorney’s fees can only be includethe amount in controversy when they are
authorized by state or contractGalt G/S v. JSS Scandinayi2 F.3d 1150, 1155 (9th Cir.
1998) (citingGoldberg v. CPC International Inc678 F.2d 1365 (9th Cir.1982)grt. denied459
U.S. 945 (1982))see alsd.owdermilk v. U.S. Bank Nat'l Ass4i79 F.3d 994, 1000 (9th Cir. 2007

(“where an underlying statute autfmas an award of attorneys'fs, either with mandatory or

3 Blue Cross has never arguedtthossible punitive damages stibhke aggregated to determine
the amount in controversy and has madehmwving as to the podde amount of punitive
damages. Accordingly, the Court disregarasghbssibility of a punitig damage award in its
analysis.
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discretionary language, such fees may beushdi in the amount icontroversy”) (quotingsalt
G/S 142 F.3d at 1155-56 (9th Cir. 1998)).

Although the original remved complaint was silent asttte basis of Bay Area’s request
for attorney’s fees, Blue Cross, in its notafeemoval, alleged thd&ay Area’s prayer for
attorney’s fees was based upon Cal. Code Civ. Proc. 8 1&EEECF No. 1 § 12 (notice of
removal);see als@®pp. to Remand at 11 (“[Bay Area] daest dispute that the Complaint relies
upon Cal. Code. Civ. Proc. 8§ 1021.5 as the basietmvery of attorneys’ fees.”).

Cal. Code Civ. Proc. § 1021.5, California’svate attorney general statute, does not
provide for an award of attornsyfees in the removed actiokeeRemand Reply at 8-9. Section
1021.5 provides in pertinent part: “Upon motion, a touay award attorneys' fees to a successfu
party against one or more opposing parties inatipn which has resulted the enforcement of
an important right affecting the public interest(d) a significant bengf whether pecuniary or
nonpecuniary, has been conferredtos general public or a large class of persons, (b) the necesg
and financial burden of private enforcement, or of enforcement by one puabticagainst another
public entity, are suchs to make the award appriate, and (c) such feshould not in the interest
of justice be paid out of the recovery, if anyd.

Although “the public always deres a ‘benefit’ when illegal private or public conduct is
rectified, [b]oth the statutory langge (‘Significant benefit’) and priccase law . . . indicate that
the Legislature did not intend &uthorize an award of attornéses in every case involving a
statutory violation.” Woodland Hills Residents AssInc. v. City Council23 Cal. 3d 917, 939
(1979). Section 1021.5 recognizes “that privatelyated lawsuits are often essential to the
effectuation of the fundamental pidbpolicies embodied in constitonal or statutory provisions,
and that, without some mechanism authoriziregatvard of attorney fees, private actions to
enforce such important public policies will apractical matter frequently be infeasibleGraham
v. DaimlerChrysler Corp.34 Cal. 4th 553, 565 (2004).

However, “[w]here the enforcement or advaneetof any public interest with the defensg
of the action was secondary andidental to achieving personal lmesss goals, an award of fees

under Code of Civil Procedurection 1021.5 is not warrantedDiPirro v. Bondo Corp.153 Cal.
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App. 4th 150, 200 (Cal. Ct. App. 2007). “Seatit021.5 was not designed as a method for
rewarding litigants motivated byeir own pecuniary interests wiomly coincidentally protect the
public interest.” Flannery v. California Highway Patrobl Cal. App. 4th 629, 635 (Cal. Ct. App.
1998) (quotingBeach Colony Il v. California Coastal Comi66 Cal.App.3d 106, 114 (Cal. Ct.
App. 1985)). Thus, for example, an employd® initiated an action “to reinstate his
employment”, rather than “in thaterest of the gendrpublic” was not entitledo attorney's fees
even though the action might “have conveyed dicaary message” or caused his employers
“to change their practices in the futufel’aGrone v. City of Oakland®02 Cal. App. 4th 932, 946
(Cal. Ct. App. 2011), as mdad (Jan. 11, 2012) (citingacific Legal Found. v. California
Coastal Com.33 Cal. 3d 158, 167 (1982)).

As discussed above, Bay Area’s originahowved complaint sought a limited monetary
award, $49,522.14, for itself, based on Blue Cross'gadlections with regard to Bay Area and
the patient. Bay Area has not alleged a biattern of wrongful conduct by Blue Cross. Bay
Area has not requested any injunetrelief that might benefit arge class of persons such as a
change of policy by Blue Cross. Bay Area hasphed any class allegatiomws filed on behalf of
others similarly situated. Accordingly, the Cofinds that Bay Area’s original complaint was
motivated by Bay Area’s individi pecuniary interests.

Consequently, because Bay Area’s suit couldhave conferred “a significant benefit . . .
on the general public or a large class of per$d&$021.5 attorney’s fees could not have been
awarded based upon the allegations in the rethogeplaint. Cal. Code Civ. Proc. § 1021.5.
Thus, the amount in controversy is $49,522.14| bedow the $75,000.01 necessary for diversity

jurisdiction. Therefore, the Cawgloes not have diversity jurigtion over thisaction.

* The bar on § 1021.5 attorney'’s fees for individplaintiffs “motived by their own pecuniary
interests” does not extend class actions motivatdxy pecuniary interest€sraham 34 Cal. 4th
553, 578 (2004) (“It is well settled that attorrfeys under section 1021.5 may be awarded for
consumer class action suits benefiting a large number of people.”). Furthermore, a plaintiff
primarily motivated by her own non-pecuniary m&&s may receive atteey’s fees under 8
1021.5. In re Conservatorship of Whitle$0 Cal. 4th 1206, 1211 (2010) (“We conclude that a
litigant's personal nonpecuniary motives may noiged to disqualify that litigant from obtaining
fees under Code of Civitrocedure section 1021.5.”).
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E. The Court exercises its discretion to decli@ exercise of supplemental jurisdiction,
and remands to state court.

The Court does not have federal question jurisdiction or divgusigdiction over Bay
Area’s FAC. Itis within the Court’s disdien to exercise, or naxercise, supplemental
jurisdiction over the remaining claim€arlsbad Tech., Inc. v. HIF BIO, Inc129 S.Ct. 1862,
1866-67 (2009); 28 U.S.C. § 1367(c) (“The distrimits may decline to exercise supplemental
jurisdiction over a claim under subsiea (a) if . . . the district@urt has dismissed all claims over
which it has original jurisdiction... .).” “[l]n the usual case iwhich all federal-law claims are
eliminated before trial, the balance of fasttw be considered under the pendent jurisdiction
doctrine-judicial economy, convenience, fairness comity-will point toward declining to
exercise jurisdiction over the remaining state-law clain@&tnegie-Mellon Univ. v. Cohil$84
U.S. 343, 351 (1988superseded on other grouniolg statute as recognized in Fent v. Okla. Watg
Res. Bd.235 F.3d 553, 557 (10th Cir. 2000). Here, the Ciwus that because the federal claims
have been eliminated at the pleadings phasealitite remaining claims are state law claims, of
which the state court is the best arbiter, ihithe interests of judicial economy, convenience,
fairness, and comity to remand the remaining claims.

V. Conclusion

For the foregoing reasons, the Court remahisaction to the erior Court for the

County of Santa Clara. Ti&erk shall close the file.

IT IS SO ORDERED.

Dated:July 17,2012 ju-l H" ‘:.e‘ _
H

LUCY HED

United States District Judge
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