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s 1 NORTHERN DISTRICT OF CALIFORNIA
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fshs] 13 MAURICIO MENA AND ALMA MENA , ) Case No0.12-1257 PSG
=5 )
AR 14 Plaintiffs, ) ORDER GRANTING DEFENDANTS’
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k= JP MORGAN CHASEBANK, N.A.; U.S. ) (Re: Docket No0.28)
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19 In this mortgage foreclosure action, Defendants JP Morgan Chase Bank, N.A.abkS. B
20 N.A., and Bank of America, N.A. (collectively "Defendants") move to dismiss potrsoded. R.
21 Civ. P. 12(b)(6) the slandef title claim brought by Plaintiffs Mauricio Mena and Alma Mena
22 ("Plaintiffs"). Plaintiffs oppose. Having considered the parties' papel®ral arguments, the
23 court GRANTS Defendants' motion to dismiss without leave to amend.
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l. BACKGROUND
Unless otherwise noted, the court draws the following facts, taken as true forgbsgsur
of the motion to dismiss, from Plaintiffs' First Amended Complaint ("FACOn March 15, 2007,
Plaintiffs signed two deeds of trust against real property located at 1777 Noma&krCJose,
California 95125 (the "Property") to obtain promissory notes supporting two diffesers?l The
first deed of trust ("DOT 1") secured a promissory note in the amount of $1,000,000 and was
recorded on or about March 22, 2007 in Santa Clara CSuB®T 1 named California

Reconveyance ("CRC") as Trustee and Washington Mutual Bank as the oaguted &nd

beneficiary’ The second deed of trust ("DOT 2") secured a subordinate promissory note in thie

amount of $237,363 and likewise was recorded on or about March 22, 2007 in Santa Clara
County® DOT 2 also named CRC as the Trustee and Washington Mutual Bank as the origing
lender and beneficiar¥.

On or about April 26, 2007, Washington Mutual Bank transferred the primary and
subordinate promissory notes ("Notes") and DOT 1 and DOT 2 to WaMu Asset Acceptapce
("WaMu Asset"), which in turn transferred its interest to WaMu Mortgags-Plasough
Certificates Series 2000A4 ("WaMu Trust")! The WaMu Trust was registered with the

Securities rd Exchange Commissidh.

! SeeDocket No. 27.
?See idTT 16-17.
$Seeidf 16.
* See id.
®>See idf 17.
®Seeid.
"See id{ 18.
8 Seeid.
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On January 4, 2008, WaMu Asset filed a Form 15-15D "Certification and Notice of
Termination of Registration" of the WaMu Trust with the SEOn March 28, 2008, the WaMu
trust filed a Form 14K with the SEC and, according to Plaintiffs, was dissofeBlaintiffs allege

that as a resutif and pursuant to Washington state law, the WaMu trust assets were distribute

d to

the WaMu Trust's certificateolders, and those persons became the only mortgagees and holders

the Notes, DOT 1, an@OT 2.1
Defendants disagree with Plaintifisssertion that the filing of Form 20 with the SEC

dissolved the trust, or that assets of the WaMu Trust were distributeglcertificateholders as a

result. Defendants state that on Seper 25, 2008, WaMu was declared insolvent and the FDIC

was appointed ReceivetfDIC-Receivet).'? On that same day, pursuant to a Purchase and
Assumption Agreement, JPMorgan Chase Bank, KN@hase")obtained any and all right, It
and interest to WaMs assets®

On November 3, 200€haseexecuted a transfer of all beneficial interest it held in the
DOT 1 to U.S. Bank as Trustee via an Assignment of Deed of Trust ("DOT 1 Assighnm
prepared by CRC, and the assignment was recorded on November 12, 2009 in Santa Clara
County* The DOT 1 Assignment was signed by Debdslgnac ("Brignac") as Vice President
of Chase and notarized by Jessica Erin Sneftiércording to Plaintiffs, Chase's attempt to

transfer its interest occurred two yeafter its interest in DOT 1 was sof.

°See idf 19.

19See idy 20.

1 SeeDocket No. 277 20.

12 seeDocket No. 15 at 2; Docket No. . D.
B seeid.

“Seeidy 21.
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On November 3, 2009, CRC also began foreclosure proceedings against Plaintiffs by
recording in Santa Clara County a "Notice of Default and Election to Sellr el of Trust"
("NOD") against the Propert}. The NOD ncludes a statement that the requirements of Califorf
Civil Code Section 2923.5 were mét.CRC then sent Plaintiffs a "Notice of Trustee's Sale"
("NOTS") on March 8, 20167 According to Plaintiffswith the NOTS, CRC announced its
intention to foreclose on the Property dhdt itactedon behalf of Washington Mutual Bank, the
original beneficiary’® Brignac also signed the NOTS as Vice President of €Rthe NOTS was

recorded on February 16, 2010 in Santa Clara Cddnty.

On February 3, 2011, Chase executed a second Assignment of Deed of Trust ("Second

DOT 1 Assignment”) purporting to transfer its beneficial interests in DOTL&Salle Bank NA.
as trustee for the WaMu TruSt. The Second DOT 1 Assignment was signed by Wanda Chapm]
as Vice President of Chase, notarized by Debra Brown, and recorded on February 5, 2011.
According to Plaintiffs, the transfer took place over three years dfi@seCsold its interest to the

WaMU Trust and a year after Chase assigned its interest in DOT 1 to WiS*Ba

®see id.
% See id.
"Seeidy 22.
¥ see id.
Y See idy 23.
2 see id.
I seeid.
2 See id.
»See id 24.
4 See id.
*® See id.
4

Case No.: 2-1257PSG
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS

na

an




United StatesDistrict Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

On March 21, 2011, CRC #se truste¢o DOT 1sert Plaintiffs a second Notice of
Trustee's Sale ("Second NOTS") to notice them of CRC's intent to forecidhe Propert§®
Elvia Arciniega signed the Second NOTS as Assistant Secretary of CRCywasdrécorded on
February 25, 2011 in Santa Clara Cqufft CRC sent a third Notice of Trustee's Sale ("Third
NOTS") on August 23, 2011, which was signed by Casey Kealoha as Assistata§enr CRC
and recorded on August 2, 2011 in Santa Clara Cdlinfccording toPlaintiffs, the Third NOTS
indicated thaCRC acted on behalf of Washington Mutual Bank as benefitlary.

Based on these allegations, Plaintiffs filed a complaint asserting thres chas¢ion: (1)
slander of title; (2) wrongful foreclosure; and (3) injunctive relief tav@ne foreclosuré® On
September 7, 2012, the codrsmissed with prejudice the injunctive relief claim and dismissed
without prejudice the slander of title claith.The court denied the motion to dismiss the wrongfd
foreclosure claint? Plaintiffs filed their first amended complaint ("FAC") in which tHejng
causes of action for wrongful foreclosure and slander offfitBefendants seek now to dismiss

with prejudice the slander of title claiffi.

*®See id 25.

T See id.

8 See id 26.

» See id.

%0 SeeDocket No. 1.

31 SeeDocket No. 26.

¥ seeid.

33 SeeDocket No. 27.

34 SeeDocket No. 28. i
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. LEGAL STANDARDS

A complaint must contain “a short and plain statement of the claim showing that the plg
is entitled to relief.?* If a plaintiff fails to proffer “enough facts to state a claim to relief that is
plausible on its face,” the complaint may be dismissed for failure to state a clainwhioh relief
may be granted® A claim is facially plausibléwhen the pleaded factual content allows the court
to draw the reasonable inference that the defendant is liable for the miscondject. &fle
Accordingly, under Fed. R. Civ. P. 12(b)(6), which tests the legal sufficiency ofihesalleged
in the compaint, “[d]ismissal can based on the lack of a cognizable legal theory or tecalsf
sufficient facts alleged under a cognizable legal theSty.”

On a motion to dismiss, the court must accept all material allegations in the compla
true and construe them in the light most favorable to themmring party®® The court’s review is
limited to the face of the complaint, materials incorporated into the complaint bbgnmede and
matters of which the court may take judicial nofiéélowever, thecourt need not accept as trug
allegations that are conclusory, unwarranted deductions of fact, or unreasofiet#aces.
“Dismissal with prejudice and without leave to amend is not appropriate unlesseris c. that

the comprint could not be saved by amendmefit.”

% Fed. R. Civ. P. 8(a)(2).

3% Bell Atlantic Corp. v. Twomb}\650 U.S. 544, 570 (2007).

37 Ashcroft v. Igbal556 U.S. 662, 663 (2009).

3 Balistreri v. Pacifica Police Dep’t.901 F.2d 696, 699 (9th Cir. 1990).

39 See Metzler Inv. GMBH v. Corinthian Colls., |40 F.3d 1049, 1061 (9th Cir. 2008).
“0See idat 1061.

“1 See Sprewell v. Golden State Warrjc@66 F.3d 979, 988 (9th Cir. 2001&esako Twombly
gg?n%ss) at 561 (“a wholly conclusory statement of [a] claim” will not survive a mation t

“2 Eminence Capital, LLC v. Asopeon, 216 F.3d 1048, 1052 (9th Cir. 2003).
6
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. DISCUSSION

Slander of title bccurs when a person, without privilege to do so, publishes a false
statement that disparages title to pap and causes pecuniarydds” “The recordation of an
instrument facially valid but without underlying merit will give riseatoaction for slander of
title.”** To state a claim for slander tile, Plaintiffs must allege:(1) a publication, (2) which is
without privilege or justitation, (3) which is false, and (4) which causes diaac immediate
pecuniary bss.”?

Defendants argue that Plaintiffs cannot maintain a slander of title causeoaffactseveral
reasons. They assert that Plaintiffs cannot allege sufficiently falstiguse as the named trustee
CRC had authority under botiithe DOTs and pursuant to California Civil Code Section 29243
to initiate foreclosure proceedings and because the signatures of the samenpdiiplent
corporate positiondo not necessarily indicate falsity Defendants arguthat Plaintiffs cannot
allege lack of privilege because they have not alleged sufficient facts to silime.th They also
challenge Plaintiffs' claim that they suffered pecuniary loss as a fésult.

Plaintiffs respond that the various NOTSs and NODs aofaése information because

CRC neither had authority to foreclose and because the signatures arsigraiares” that reflect

*3Truck Ins. Exchange v. BenndiB Cal. App. 4th 75, 85 (199

4 Stamas v. City of Mader&@95 F. Supp. 2d 1047, 1068 (E.D. Cal. 2011) (ci8egly v. Seymour
190 Cal. App. 3d 844, 857 (1987Hee also Ogilvie v. Select Portfolio Servicihg-CV-001654-
DMR, 2012 WL 3010986, at *3 (N.D. Cal. July 23, 2012).

> Manhattan Loft, LLC v. Mercury Liquors, Ind.73 Cal. App. 4th 1040, 1051 (2009).

6 SeeDocket No. 28.

“"Seeid.

®Seeid.
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false names or title€. Plaintiffs also rely on thallegedrobo-signatures to support their

allegations that Defendants knew abouet fdisity and therefore acted with malice by recording th

NOTSs and NODZ? Plaintiffs assert that their malice allegations suffice to remove any privilege

protection from the various documentsPlaintiffs also contend that they suffered pecuniary los
through their inability to refinance their loans, through their litigation expensdsheough loss of
vendibility of the Property?

As the court explained in the September 7 order, Plaintiffs have alleged sitifficie
publication and falsity and theurt employs that same reasoning Hér&@he NODs ad the
NOTSs constitute "publications,” and Plaintiffs’ allegations about the argisaguffice for the
falsity element. Defendants argue that having one person fill differentopssitir different
companies does not necessarily reflect falsity. BainBffs allege that the various signers do not
actually hold those positions and that different people signed as the same positiba.cést
noted in its earlier order, those allegations are sufficient to support tit é&snent* The court,
however,again rejects Plaintiffs’ allegations regarding CRC's ability to initiate|ltmaee
proceedings in light of undisputed documents indicating that CRC was the Truste& af’DO

In the September 7 order, the court found that Plaintiffs failed to allegeisntfacts

supporting the privilege element atie loss elemnt>® California Qvil Code Section 47(c)(1)

9 SeeDocket No. 29.

0 See id.

1 See id.

2 See id.

%3 SeeDocket No. 26.

> See id. see alsdgilvie, 2012 WL 3010986, at *3.
% SeeDocket No. 16, Ex. A at 3; Docket No. 26.

%0 SeeDocket No. 26. .
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defines a privileged communication, among others, as a "communication, without nnadide] [
to a person interested therein (1) by one who is also interested.” The statatpritgd notices in
nonjudicial foreclosure procedures are privileged communications under theeguadifnmon-
interest privilege of Section £7. Malice as an exception to the privilege doctrine may be
established by a showing that the defendant "lacked reasonable grounds fon tfediefuth of the
publication and therefore acted in reckless disregard of the plaintiff's rihts."

In the FAC, Plaintiffs allege that Defendants knew that the signatures BNIOfh®s and
the NODs were "robgigned"” and that the signatures do not represent accurate positions of th
employees’® Plaintiffs also allege that Defendants knew CRC had no power to initiate the
foreclosure because of the dissolution of the WaMu Trust and Chase's earlferdrahthe
beneficiary interest® According to Plaintiffs, this knowledge reflects Defendants' malice in

publishing false documents.

1%

As the court explained both in its September 7 order and above, according to undisputed

documents, CRC had authority as the trustee to initiate foreclosure procéedimgthe extent
that Plaintiffs rely on CRC's lack of duatrity to allege falsity and thereby to allege malice, their
argument fails. As to the rolmgnatures claim, Plaintiffs have sufficiently alleged that Defenda
acted with knowledge of the falsity of the signatures and as such actedakitb.m

Plainiffs have failed, however, to correct the deficiencies in the pecuniary treg .

Plaintiffs allege that they could not refinance their loan, lost vendibilitygir house, and suffered

" See Ogilvie2012 WL 3010986, at *Kachlon v. Markowitz168 Cal. App. 4th 316, 333
ggg?aseziachlon 168 Cal. App. 4th at 336 (citations omitted).

9 SeeDocket No. 2717 37, 39, 40, 41.

'See id 11 32, 42, 45.

%1 SeeDocket No. 16 Ex. A; Docket No. 26.
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litigation costs>? But as the court noted in the Septemberdénr'fees incurred to quiet title are
recoverabldbut] fees incurred prosecuting the slander of title are Hatrid so neither the
attorneys' fees nor the vendibility claim suffice to show pecuniary loss. ifaimtthermore have
not alleged any fact® support that they attempted to refinance their home and were rejected
because of the NOTSs or the NODs. Plaintiffs, therefaree not alleged sufficient facts to show
pecuniary lossAccordingly, the court dismisses the slander of title claim

The court also finds that the complaint cannot be saved by further amendhtizantiffs in
their oppositiorhave ot identifiedany other facts that could correct the deficienmdabe
pecuniary loss element thille court nowhas twice identified in dismissing the slander of title
claim.®® In light of Plaintiffs failureto correct the deficiencies theiroriginal complaintand their
failure to point to other facts that could supplement their pecuniary loss claimringhesition,
the court finds that granting any further leave to amend would be futile and couldetitesa

complant.®®> The court thus dismisses Plaintifidander of title claim without leave to amend.

IT 1S SO ORDERED.

Dated: January 14, 20: Fre_ S A"’V'e/

PAUL S. GREWAL
United States Magistrathudge

%2 SeeDocket No. 2711 35, 46.
%3 See Ogilvie2012 WL 3010986, at *4.

%4 SeeBroam v. Bogan320 F.3d 1023, 1026 n.2 (9th Cir. 20034tts raised for the first time in
plaintiff’'s opposition papers should be considered by the court in determining whether to gran
leave to amend or to dimiss tbemplaint with or without prejudice),”Garbutt v. Adamarc
Financial Co, Case No. C10-05338 HRL, 2011 WL 2784548, at *3 (N.D. Cal. July 13, 2011)
(noting that plaintiff failed to provide additional facts in opposition that supported proveding

to amend).

% See Garbutt2011 WL 2784548, at *3.
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