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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ADMIRAL INSURANCE COMPANY, ) Case No.: 5:12v-01266LHK
)
Plaintiff, )
) ORDER DENYINGAPLICATION FOR
V. ) TEMPORARY RESTRAINING ORDER
)  AND ORDER TO SHOW CAUSE WHY
BLUE LAKE RANCHERIA TRIBAL COURT; ) PRELIMINARY INJUNCTION
LESTER J. MARSTON, Chief Judge ofthe ) SHOULD NOT ISSUE
BLUE LAKE RANCHERIA INDIAN TRIBE; )
WOOD’S ROOFING INC., a California )
Corporation; DOES 1-10. )
)
)
)

Defendants

On March 20, 2012, the Court issued an order, ECF Naleling without prejudice
Plaintiff's original application for a temporary restraining orf@&R0”). ECF No. §“Ex Parte
TRO Appl.”). Before the Court iBlaintiff Admiral Insurance&Companss (“Admiral’) renewed
application for a temporary restraining order and order to show causepwdlnainary injunction
should not be issueajainst Defendant Blue Lake Rancheria Tribal C{untibal Court); the
Honorable Lester J. Marston, Chief Judge of the Blue Lake Rancheria Tribee(‘"Nladgton”);
Wood’s Roofing Inc(“WRI”); and Does 110 (collectively “Defendants”) Admiral’'s Appl. for
TRO andOrder to Show Cause WiRrelim. Inj.Should Not Be Issued (“TRO Appl.”), ECF No.
18. On March 27, 2012, the Tribal Court and Judge Mafgtzha joint oppositior(“Tribe
Opp’n”), ECF No. 26, and WRI filed a separate opposiitviRl Opp'n”). ECF No. 29. For the
reasons set forth belovdmiral's application for a TRO and order to show cause why a

preliminary injunction should not be issuedENIED.
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I. BACKGROUND FACTS

The following factsare alleged iidmiral's complaint,TRO application, andhe
declaratiorsupporting the application. Defendants have not contested any of the below facts.

Admiral, a Delaware Corporation, doing business in Cherry Hill, New Jassay,
insurance companyEx ParteTRO Appl. at 5° Admiralis currently a mssdefendant in
Mainstay Business Solutions v. Wood’s Roofing, @&seNo. C-09-0612-JM, a civil action
pending before the Tribal Couthe “Tribal Action”). The gaintiff in the Tribal Actionis
Mainstay Business Solutioif§viB S’), a division of Blue Lake Rancheria Economic Developmel
Corporation, a federally chartered corporation pursuant to Section 17 of the IndigarRzairon
Act (25 U.S.C. § 477), wholly owned IBlue Lake Rancheria, a federatigcognized Indian tribe.
Id. The defendant in thEribal Actionis WRI, a California corporation, doing business in San
Jose, California. Compl., ECF No. 1, TWRI holds acommercial general liability insurance
policy with Admiral (“theinsurance policy”).Ex ParteTRO Appl. 5.

The Tribal Action involves aontractandnegligencalispute between MB& tribalentity,
and WRI, a nortribal building contracto?. MBS and WRI entered into an agreement in 2007
(“the agreement”), wherein MBS assigrsame ofits employees to WRI to work at various WRI
jobsites. Id. In the agreement, WRI agreed to submit to the Tribal Court’s jurisdidtionlhree
MBS employees suffered workplace injuries, goarsuant to the agreement, MBS provided
workers compensation benefits to those employgksOn June 23, 201 MBS filed itscomplaint
in Tribal Court against WRI seeking to recover, under the agreethebgnefits MBS paid to the
injured WRI employees. Compl. Ex. A.

WRI in turn sought to be defended in thebal Actionand to be indemnified by Adnal
pursuant to the insurance policy, Budmiral declined coveragon the ground that the insurance

policy does not cover injured employee&xeEx ParteTRO Appl. 5§ see alscCompl. § 17 As a

! The page numbers in citations to documents filed on ECF refer to the ECF stamp on the tog
page, not the original page numbers of the document.

As discussed below, whether a party is Indian/Non-Indian or a member/nonmengbevant to
the jurisdictional analysis. On this record, it appears that\Wé&hand Admiral are No#indians
and nonmembers of the Blue Lake Rancheria Tribe.
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result, WRI filed a crossomplaintagainst Admiraln the underlyingcase, seekingamong other
things,the following: (1)attorney’s feeand costsncurred inWRI's defenseof the underlying
actiont (2) indemnification for the amount to be pdigd WRI in settlement or satisfaction of a
judgment in the underlying action; and (®neral damagesCompl.  18Ex. D.

On October 27, 2011, the Tribal Court ordered the parties to file cross-motions for
summary judgment on the following issues: “(1) does the [Tribal] Court have plgrgasdiction
over [Admiral]; (2) does the [Tribal] Court, as a matter of tribal law, have subject matter
jurisdiction overfAdmiral]; (3) does the [Tribal] Court, as a matter of federal law, have subject
matter jurisdiction ovefAdmiral]; and (4) do[es] [Admiral] have an obligation to tender a defeng
on behalf of [WRI] in this case pursuant to policies of insurance entered into beW/R#rahd
[Admiral].” Ex ParteTRO Appl.7; Ex. F, at 2 The Tribal Court ordered the parties to file their
crossmotions for summary judgment by March 15, 2012, and stated that failure to awittptiie
order “may result in the imposition of sanction&X ParteTRO Appl. 7 Ex.l. WRI timely filed
its crossmotion for summary judgment with the Tribal Couktimiral has nofiled a crossmotion
for summary judgment. TRO Appl. IheTribal Courts hearing on WRI’s cross-maotion for
summary judgment is set for April 16, 2012l. Although Admiral has a motion to dismiss for
lack of subject matter jurisdiction pending irethribal Court that is not set to be heard before
April 16, 2012, the Tribal Court asserts that: “If Admiral is properly servednibbgect to the
tribal court’s jurisdiction at the hearing scheduled for April 16, 2012.” Tribal Opp’'n 3.

Admiral seeks §RO enjoining the Defendants from exercising tribal court jurisdiction
over Admiral and conducting any further proceedings against Admiral. ProposedE&dxo.
10-4. Admiral argueghata TRO"is needed in order to preserve the status quo so that the
jurisdictional issues can be determined fidétthis request is not granted, Admiral is forced to
submit to the jurisdiction of the Tribal Court without due process or be subject tmsariot
failing to file a substantive motion on whether Admimales a duty to defend and indemnifRlI
and have a motion for summary judgment be pending against it to which it cannot oppos# sif
opposition would be viewed as subjection to the Tribal Ceyutisdiction” Ex ParteTRO Appl.

10.
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[I. Analysis

Admiral argues that it is entitled to a TRO and preliminary injunctive relief betiagise
Tribal Court does not have jurisdiction oWdRI’'s crosscomplaint againsAdmiral. TRO Appl.

1. Defendantgounterthat Admiralhas failed to exhauds tribal reanedies. WRI Opp’n 5-6;
Tribe Opp’n at 2-3. The Tribal Court and Judge Marston further argue that tvieaégn
immunity bars this actionld. at 2.

The Court agrees with Defendants tAdiniral has failed to exhaust its tribal remedies.
Therefore, he Court need not and does not red&hthe merits of Plaintiff’'s application for a TRO
and preliminary injunction, an@) whether the Tribal Court and Judge Marston are entitled to
tribal sovereign immunity SeeStock West Corp. v. Taylor (“Stock WH%X , 964 F.2d 912, 919-
20 (9th Cir. 1992) (en ban@ffirming district court’s dismissal prior to determining merits and
sovereign immunity).

A. Exhaustion of Tribal Remedies

“As a matter of comity . . . federal courts generally decline to entertain challengésidal
court’s jurisdiction until the tribal court has had a full opportunity to rule on its owsdjation.”
Elliott v. White Mountain Apache Tribal C866 F.3d 842, 844 (9th Cir. 2008ge also lowa Mut.
Ins. Co. v. LaPlante480 U.S. 9, 16-17, 19 (1987).

“The Supreme Court has outlined four exceptions to the exhaustion rule: (1) when an
assertion of tribal court jurisdiction is ‘motivated by a desire to harassconducted in bad faith’;
(2) when the tribal court action is ‘patently violative of express jurisdictipradibitions’; (3)
when ‘exhaustion would be futile because of the lack of an adequate opportunity to ehiiéeng
[tribal] court’s jurisdiction’; and (4) when it is ‘plain’ that tribal court jurisdictisnacking,so that
the exhaustion requirement ‘would serve no purpose other than defdlott, 566 F.3d at 847
(alteration in originaljquotingNevada v. Hicks533 U.S. 353, 369 (2001)). As to the fourth
exception, if tribal court jurisdiction is “colorabler ‘plausible,’ then . . . exhaustion of tribal
court remedies is requiredld. at 848 (citingAtwood v. Fort Peck Tribal Ct. Assiniboirtl3
F.3d 943, 948 (9th Cir. 2008pee also Allstate Indem. Co. v.i8m 191 F.3d 1071, 1075-76 (9th

Cir. 1999).
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Here, there is no evidenteat the assertion of tribal court jurisdiction is motivated by a
desire to harass or is conducted in bad faith. Admiral has alsss®ted that the Tribal Court’s
jurisdiction would be “patently violativef express jugdictional prohibitions.” Moreover, it is not
apparent at this point that exhaustion would be futNihough Defendant cites difficulties in
obtaining a hearing date for its renewed motion to dismiss based on lack of jiomséix Parte
TRO Appl. 6-10, the Tribal Court has acknowledged that Admiral is challengingitied Tourt’s
jurisdiction and has represented that Admicar object to the tribal court’s jurisdiction at the
hearing scheduled for April 16, 2012.” Tribal Opp’n 3. Thus, only the fourth exception to the
exhaustion rule is potentially applicable on this record. The Court thereforeitgmitguiry to
whether tribal court jurisdiction is plainly lacking.

When it is “plain” that a tribal court lacks jurisdiction, “the othervapplicable exhaustion
requirementnustgive way.” Strate v. A-1 Contractor$20 U.S. 438, 459 n.14 (199@mphasis
added). If, however, the general exhaustion rule applies, it is in this Couctestidis whether “to
dismiss a case or stay the actioviiile a tribal court determines its own jurisdictiotwood 513
F.3d at 948. As discussed below, because tribal court jurisdiction is not plainly lackiGguitie
exercises its discretion and DISMISSES this case without prejudice to alldmbdieourt to
determine its own jurisdiction.

B. Tribal Court Jurisdiction IsNot Plainly Lacking

Admiral argues that the Tribal Court lacks jurisdictamer WRI’'scrossclaimagainst
Admiral because Admiral ian unconsenting nonmember defendant without any connection to
Blue Lake Rancheria TribeEx ParteTRO Appl. 12 Admiral further argues that “Admiral’s (a
non-Indian) alleged breach of duty to defend and/or indemnify WRI (another non-Indian) undg
insurance policy issued off tribal lands is not a dispute over which a tribal courtvean ha
jurisdiction.” Id. (citing Stock West Corp. v. Tayl@iStock West 1”) 942 F.2d 655, 663 (9th Cir.
1991)). Admiral contends that there are only two possible locations where the insilisgute
outlined in the msscomplaint could have arisen: (1) New Jersey, where Admiral issued the
subject policy, or (2) California, where WRI is located and where the policemiased.ld. at 13.

Under either scenario, Admiral arguehe dispute arose outside of tribal lands. Therefore,
5
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Admiral contends that under federal law and the Tribe’s own statutes, the Toibal&cks
jurisdiction over WR'k crossclaim against AdmiralThe Court disagrees that the issue of where
the disputaroses as clear cut as Admiral suggests.

As an initial matter,n determining whether the exhaustion rule applies, the Court “need
make a definitive determination of whether tribal court jurisdiction exists; [itmecide only
whether jurisdiction is plausible.Elliott, 566 F.3d at 8490n this record, jurisdiction is plausible.

In considering tribal jurisdiction, the Ninth Circuit “look[s ] first to the memdyer
nonmember status of the unconsenting parBhilip Morris USA, Inc. v. King Mountain Tobacco,
Inc., 569 F.3d 932, 937 (9th Cir. 2009) (citiHicks 533 U.S. at 382 (Souter, J., concurring)).
“As to nonmembers . . . a tribe’s adjudicative jurisdiction does not exceed itialegis
jurisdiction.” 1d. (quotingStrate 520 U.S. at 453) (alterations in Ninth Circuit opinion).

The Ninth Circuit looks to two facts “when considering a tribal court’s civil glictgon
over a case in which a nonmember is a party”: (1) pmy status of the nonmember™that is,
whether the nonmember party is a plaintiff or a defendaritie tribal actionand (2)where the
events giving rise to the cause of action occurre®&eSmith v. Salish Kootenai Collegé34
F.3d 1127, 1131 (9th Cir. 200@n banc)

The Supreme Court has “never held that a tribal court has jurisdiction over a nonmeml
defendant.”ld. (quotingHicks 533 U.S. at 358 n.2). Indeed Hiicks, the Supreme Court held
that thetribal court did not have jurisdiction over the nonmember defendant despitetttieafdabe
cau® of action arose on tribal lamdgthin a reservationSee Hicks533 U.S. at 374However
despiteholdingthat the tribal court lacked jurisdiction in the particular circumstaimcegcks the
Supreme Coumexplicitly left open “the question of tribal-court jurisdiction over nonmember
defendantsn general” 1d. at358 n.2(emphasis added)n the Ninth Circuit, “whether tribal
courts may exercise jurisdiction over a nonmember defendant may turn on how tlseackaim
related to tribal lands.Elliott, 566 F.3d at 848 (citin§mith 434 F.3d at 1132).

Subject to one exception not relevant here, a tribal court does not have subject matter
jurisdiction “beyond [a] reservation’s bordersWaer Wheel Camp Recreational Ardac. v.

LaRance 642 F.3d 802, 815 (9th Cir. 2011) (citiAtkinson Trading Co v. Shirle$32 U.S. 645,
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657 n. 12 (2001))see alsdPhilip Morris, 569 F.3d at 938 mith 434 F.3d at 1132. As the Ninth
Circuit has reognized, “[a] reservation may contain both Indian and non-Indian land Watér
Whee] 642 F.3d at 809.

A tribe generally does not have jurisdiction over a nonmember defendant on non-India
land withinits reservation The Supreme Court hescognize two exceptions, known as the
Montanaexceptionsto thisgeneralimitation on tribal powenver non-Indian land within a
reservation(1) “[a] tribe may regulate . . . the activities of non-members who enter consensua
relationships with the itvpe or its members, through commercial dealing, contracts, leases, or of
arrangements”; and (2) “[a] tribe may also retain inherent power to exengissuthority over. . .
conduct[that] threatens or has some direct effect on the political ingegiig@ economic security,
or the health and welfare of the tribéWater Whegl642 F.3d at 809 (quotirigontana v. United
States450 U.S. 544, 565-66 (1981)).

By contrast, a tribe has inherent sovereign power to regulate non-Indians onnidbal la
Water Wheel642 F.3d at 808-09 (citin§outh Dakota v. Bourlan®08 U.S. 679, 689 (1993))n
the Ninth Circuit, he Montanaexceptiors do “not apply tgurisdictional questions” over claims
arising ontribal land within a reservatiomexcept “where a state has a competing inténest
executing a warrant for an eféservation crime.”"Water Wheegl642 F.3d at 810, 81iting
Hicks 533 U.S. at 353). Thus, in certain situations “tribal ownership . . . may be dispositive” g
tribal court’s jurisdictiori’ Elliott, 566 F.3d at 850.

Here, despite Admiral’s argument to the contrary, the record is not cleawhsn® exactly
WRI's Tribal Court crossclaimgainst Admiral aroselt is notclearwhether the jobsite where the
MBS employees were injurasllocated on Indian or Non-Indian land within the reservatibms
factual information is relevant to whethdontands exceptions apply and could even be
dispositive in determining whether the Tribal Court has jurisdictidaterWhee) 642 F.3d at
813. Thus, “orderly administration of justice in the federal court will be seryeallbwing a full
record to be developed in the Tribal Court before either the merits or any questiemtuanc

appropriate relief.”Stock West JI964 F.2d at 919.
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Moreove, Allstate Indemnity Company v. StymMp1 F.3d 1071 (9th Cir. 1999),
undermineAdmiral's argument that the insurance claim necessarily arose in either New Jersg
California, but not the Blue Lake Rancheria reservatiorAllstate the estates of deceased
members of an Indian tribe brought a claim in tribal court against Allstate fdaitladenial of
insurance coverage for a fatal automobile accident that occurred on a roadnadibtaihe tribe
and located on tribal land. Allstate challendeel tribal court’s jurisdiction in federal district
court, which held that the tribal court had jurisdiction. The Ninth Circuit reversed, htfhding
“there is a genuine dispute over whether the estates’ claim arose on the @semare the
accidentoccurred and the insureds resided, or off the reservation, where the insularaieds.
Because it isiot plain that the tribal court lacks jurisdiction, we conclude that the insurer is
required to exhaust its remedies in tribal court before challemgjoad jurisdiction in federal court
....0 Id. at 1072.Thus, the mere fact that Admiral is located off the reservation is not sufficier
to find that the claim arose off the reservation.

TheAllstatecourt also held that the tribal court had peaedqurisdiction over Allstate,
given that the insurance poliey issuecovered travel on the reservation, was sold to a resident (
the reservation, and the dispute arose out of the insurance covietagel075 (citing=armers
Ins. Exch. v. Portage La Prairie Mut. Ins. C607 F.2d 911 (9th Cir. 1990)Here,WRI’'s
insurance policy with Admiral does not appear to exclude coverage for eeentsingon Indian
reservationsand WRI, Admiral’s insured, agreed to submit to the Tribal Cejutisdiction See
Ex ParteTRO Appl. 5. Thus,tiis uncleawhether the insurance policy at issue here covers
activity ontribal land and whether an insured event occurred on tribal [@hdse issueelevant
to the Tribal Cours jurisdictionshould be addressed to the Tribal Cauthe first instance

To be sure, this case is different fréthstatein several respects that may be material.
First, unlike Allstate theinsurance agreemehereis between two nonmembers/nbmdians and
there & no evidence that Admiral mailed the policy and premium statements to a regervatio
address.Cf. Allstate 191 F.3d at 1072. Second, siddistate the Supreme Court has issued two
tribal court jurisdiction decision§yevada v. Hicks533 U.S. 353 (2001) arklains Commerce

Bank v. Long Family Land and Cattle C654 U.S. 316 (2008)yhich mayalter the viability of
8
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Allstatés holding. Moreover, the Ninth Quit has ruled on tribal jurisdiction issues several time
sincePlains CommerceSee, e.gWater Wheel642 F.3d 802Philip Morris, 569 F.3d 932;

Elliott, 566 F.3d 842. Although this Court has some doubts as to the Tribal Court’s jurisdictio
this case® assessing how thestecisions apply to the facts of this case is an issue the Tribal Co
must address in the first instandef. Stock West |B64 F.2d at 920.

Admiral’s reliance orStock Westik also unavailing.Ex ParteTRO Appl. 12. Admirha
citesStock West flor the proposition that a breach of contract between non-Indians over an
agreement entered intdf tribal lands is not a dispute over which aatibourt can have
jurisdiction. Id. (citing Stock West, 1942 F.2d 655, 663 (9th Cir. 1991)). However, this portion g
Stock West Was reversed, en banc, $tock Wedtl, 964 F.2d at 919, which held that exhaustion
was required because the record was unclear as to whether the tort claim la¢ta®en two nen
Indians arose on tribal lands. Th&sock West JIprovides further support for finding thabal
jurisdiction is not plainly lacking here.

In sum, this record “presents a colorable question” whether the Tribal Courtied&fion
over a nonmember’s indemnification and dekerossclainagainst a nonmember insurer for an
allegedly insured event taking place on what may have been tribal land withinvatiese!Cf. id.
Thus, Admiral is required to exhaust its tribal remebtifere challenging the Tribal Court’s
jurisdiction in this Court.

[II.  CONCLUSION

For theforegoingreasonsthis case is DISMISSED without prejudice for failure to exhaug
tribal remedies. Accordingly, Admiral’'s application is DENIED. The Kkhall close the file.
IT1SSO ORDERED.

Dated: April 4, 2012 ;@u H‘ M

LUCY H. KOH
United States District Judge

% The Court notes, without opining on the correctness of its reasoning or concltisibassister
district courtrecently synthesizethe most recent Supreme Court and Ninth Circedigionson
tribal jurisdiction and held that the tribaburt did not have jurisdictiom an actiorbrought by a
non-Indian against a non-Indi&or claims arising on the reservatioBeeRolling Frito-Lay Sales
LP v. StoverNo. CV 11-1361PHX-FJM, 2012 WL 252938, at * @. Ariz. Jan. 26, 2012).
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