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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

CHAD BRAZIL, individually and on behalf of
all others similarly situated,

Case No.: 12-CV-01831-LiK

ORDER GRANTING IN PART AND
DENYING IN PART BRAZIL'S
MOTION FOR CLASS

)
)
- )
Plaintiff, )
% CERTIFICATION
)
)
)
)

V.
DOLE PACKAGED FOODS, LLC,

Defendant.

Before the Court is Plaintiff Chad Brazi$Brazil”) Motion for Class Certification. ECF
No. 96 (“Mot.”). Dole Packaged Foods, LISOQ“Dole”) opposes th Motion, ECF No. 104-4
(“Opp.”), and Brazil replied, ECNo. 117 (“Reply”). Having consg&ted the submissions of the
parties, the relevant law, thecord in this case, and the argemts at the May 29, 2014 hearing, th
Court hereby GRANTS IN PART and DENIES BART Brazil's Motion for Class Certificatioh.

! The Court also GRANTS the pagigespective motions to se&leeECF Nos. 104 (Dole’s
Administrative Motion to Seats Opposition to Motion for Cks Certification), 116 (Brazil's
Administrative Motion to SealstReply in Support of its Main for Class Certification). The
sealing requests are narrowlldeed to confidential businessfarmation, and are thus sealable
under Civ. L. R. 79-5 andamakana v. City & County of Honolyld47 F.3d 1172, 1178
(9th Cir. 2006)See alsdhillips ex rel. Estates of Byrd v. Gen. Motors Cp80.7 F.3d 1206,
1210-11 (9th Cir. 2002) (requiring‘particularized showing,” sucthat “specific prejudice or
harm will result” if the information is disclosedeckman Indus., Inc. v. Int’l Ins. C866 F.2d
470, 476 (9th Cir. 1992) (“Broad allegationshafrm, unsubstantiated by specific examples of
articulated reasoning” will not suffice).

1
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION

Dockets.Justia.c

42

D

DM


http://dockets.justia.com/docket/california/candce/5:2012cv01831/253664/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv01831/253664/142/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

. BACKGROUND

A. Factual Background

Defendants are “leading producers of refaild products” who sell their products “through
grocery and other retail storggoughout the United State&€CF No. 60, Second Amended
Complaint (“SAC”) § 18. Defendant Dole Packadembds, LLC, is a California limited liability
corporation with its principal place of busin@sdVestlake Village, California. SAC |1 16-17.
Brazil alleges that “[a]lbf the misconduct alleged [in the SA@&s contrived in, implemented in,
and has a shared nexus withifoania.” SAC { 19. Brazil is a Q@ornia consumer who “cares
about the nutritional content of food and seeks to maintain a healthy diet.” SAC 11 15, 193. F
April 2008 to the present, Brazil has spentrdd25.00 on Defendant’s food products, which he
contends are “misbranded” inolation of federal and state la®AC 1 5, 193. Specifically, Brazil
alleges that he purchased thédwing eight food products: (1) D® Frozen Wildly Nutritious
Signature Blends—Mixed Berries (12 oz. Bag); ile Frozen Wildly Nutritious Signature
Blends—Mixed Fruit (12 oz. bag); (3) Dole FemeBlueberries (12 oz. bag); (4) Dole Frozen
Blueberries (3 oz. plastic cup$®) Dole Mixed Fruit in 100% FitJuice (4 oz. gps); (6) Dole
Fruit Smoothie Shakers—Strawberry Banana (4, ¢Z))Dole Mixed Fruit in Cherry Gel (4.3 oz.
plastic cups); (8) Dole Tropical Fruit in LigByrup & Passion Fruit Juice (15.25 oz. can). SAC
1 2. Brazil refers to these products colifeely as the “Purchased Productsl’ The SAC also
alleges claims based on thirty additional prodtités Brazil did not puhase, but which are,
Brazil claims, substantially similar to those thatdid, in that they “(i) make the same label
representations . . . as the Pusg@Products and (ii) violate teame regulations of the Sherman
Food Drug & Cosmetic Law, California Health & Safety Code § 10987%eq’ SAC 11 3-4.
Brazil refers to this group of productstas “Substantially Similar Products.” SAC { 3.

Brazil alleges that Defendants make numerepsesentations coneang their products on
the products’ labels thate unlawful, as well as false andsteading, under federal and California
law. SAC 1 8-14. Specifically, Brazhallenges Defendants’ clairtigat certain of their products

are “all natural.” SAC] 30 (identifying which of the Punased Products make All Natural
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Claims); § 201 (identifying which of the Subsiaty Similar Products make All Natural Claims).
According to Brazil, regulations issued by theod and Drug Administrain (FDA) dictate that
Defendants may not claim that a product is “all nafuifat contains “unnatural ingredients such
as added color, [or] synthetic aadificial substances.” SAC { 34ee als®1 C.F.R. § 101.22
(setting forth the circumstances under which addémr€and artificial flaors must be disclosed
on a package’s label). Defendants’ products astaimeled, Brazil alleges, because they contain
ingredients that preclude the usdlu term “natural.” SAC § 37-39ge alsd] 125 (label on Dole
Frozen Wildly Nutritious Signature Blends—Mixed Fruit unlawfully “uses the phrase ‘All Natur
Fruit’ even though this product contains the follogvartificial ingredientsascorbic acid, citric
acid, malic acid and added flavors”).

Brazil now seeks classtiéication as to only ten producésserted in the SAC (referred to
herein as the “identified prodigf): (1) Tropical Fruit (can)_2) Mixed Fruit (cup), (3) Diced
Peaches, (4) Diced Apples, (5) Diced Pears, (6) Mandarin Oranges, (7) Pineapple Tidbits, (8
Grapefruit Sunrise, (9) Tropical Rtijcup), (10) Mixed Fruit (bag). Bzil contends that all ten of
these products contain the label statement “Atlua Fruit,” which Brazil alleges is misleading
because all ten products contain both ascatig (commonly known as Vitamin C) and citric
acid, allegedly synthie ingredients.

B. Procedural Background

Brazil filed an Original Complaint agast Defendants on April 11, 2012. ECF No. 1.
Defendants filed a Motion to Dismiss on J@ly2012. ECF No. 16. Rather than responding to
Defendants’ Motion to Dismiss, Brazil filedFirst Amended Complaint on July 23, 2012. ECF
No. 25. The Court then denied Defendants’ MotmiDismiss the Original Complaint as moot.
ECF No. 28.

On August 13, 2012, Defendants filed a Motiobismiss the First Amended Complaint
or, in the Alternative, Motion to Strike, ECF N0, which the Court granted part and denied in
part on March 25, 2013, ECF No. 59. The Court gpaiteave to amend, and, accordingly, Brazil
filed the SAC on April 12, 2013. ECF No. 60. Inpesse to the SAC, Defendants filed a Motion
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to Dismiss and Motion to Strike on April 29,28 ECF No. 62. The Court granted in part and
denied in part Dole’s Motion to Dismifise SAC on September 23, 2013. The parties also
stipulated to the dismissal of the Dole FroBdueberries (3 oz. pléis cups) product and all

Smoothie Shakers products (Mixed Berry, Pelslango, Strawberry, or Strawberry Banana

flavors) after Brazil testified dtis deposition that he had never purchased any of those products.

ECF No. 88. In addition, the ptilation dismissed Defendant Dole Food Company, Inc. from the
caseld. Brazil filed the instant motion for classrtification on January 31, 2014, ECF No. 96
(“Mot.”), Dole filed its opposition on March 6024, ECF No. 104-4 (“Opp’n”), and Brazil filed a
reply on March 27, 2014, ECF No. 117 (“Reply”). Dalso filed separate motions to strike the
Declarations of Julie Caswelhd Edward Scarbrough. ECF Nos. 111-112.
. LEGAL STANDARD
Federal Rule of Civil Procedure 23, whigbverns class certification, has two sets of

distinct requirements that Plaintiffs must medbbethe Court may certify a class. Plaintiffs must

meet all of the requirements of Rule 23(a) and massfy at least one of the prongs of Rule 23(b).

Under Rule 23(a), the Court may certify a clasky where “(1) the class is so numerous
that joinder of all members is impracticable; f#8re are questions of law or fact common to the
class; (3) the claims or defenses of the represeatpéirties are typical of ¢hclaims or defenses of
the class; and (4) the representative partiesfavily and adequately protect the interests of the
class.” Fed. R. Civ. P. 23(a). Ctmirefer to these four requiremgnivhich must be satisfied to
maintain a class action, as “numerosity, commndypicality and adecacy of representation.”
Mazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). Further, courts have implied
additional requirement under RW8(a): that the class to loertified be ascertainabl8ee Marcus
v. BMW of North America, LL&87 F.3d 583, 592-93 (3d Cir. 201&grrera v. LCS Fin. Servs.
Corp. 274 F.R.D. 666, 671-72 (N.D. Cal. 2011).

% The court does not rely in this order on theldetions of Julie Caswell or Edward Scarbrough,
so Dole’s motions to strike thosleclarations arBENIED AS MOOT.SeeECF No. 111 (Motion
to Strike Caswell Decl.); Dkt. Nd.12 (Motion to StrikeScarbrough Decl.).
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In addition to meeting the requirementfRafie 23(a), the Court must also find that
Plaintiffs have satisfied “througkvidentiary proof” one of the the subsections of Rule 23(b).
Comcast Corp. v. Behrentl33 S. Ct. 1426, 1432 (2013). The Court can certify a Rule 23(b)(1)
class when Plaintiffs make A@wing that there would be a risk substantial prejudice or
inconsistent adjudications if there were sepaadfadications. Fed. R. Civ. P. 23(b)(1). The Cour{
can certify a Rule 23(b)(2) class if “the party opjmg the class has adter refused to act on
grounds that apply generally to the class, softhat injunctive relief orcorresponding declaratory
relief is appropriate specting the class as a whole.” FedCir. P. 23(b)(2). Finally, the Court
can certify a Rule 23(b)(3) clasglife Court finds that “questiomd law or fact common to class
members predominate over any questions affecting only individual members, and that a class
action is superior to other available methéatsfairly and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3) (emphasis added).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the pintiff’'s underlying claim.”” Amgen Inc. v. Conn. Ret. Plans and Trust
Funds 133 S. Ct. 1184, 1194 (2013) (quotMl-Mart Stores, Inc. v. Duke$31 S. Ct. 2541,
2551 (2011))see alsaViazza 666 F.3d at 588 (“‘Before certifying class, the trial court must
conduct a ‘rigorous analysis’ to @emine whether the party seed certification has met the
prerequisites of Rule 23.”” (quotirgnser v. Accufix Research Inst., ["253 F.3d 1180, 1186,
amended by 273 F.3d 1266 (9th Cir. 2001)). Nevéetise “Rule 23 grantsourts no license to
engage in free-ranging merits ingesiat the certifation stage.Amgen 133 S. Ct. at 1194-95.
“Merits questions may be considered to the mixtebut only to the extent-hat they are relevant
to determining whether the Rule 23 preredassior class certification are satisfietd” at 1195.
Within the framework of Rule 23, the Court ultitely has broad discret over whether to certify
a classZinser, 253 F.3d at 1186.

1. DISCUSSION
Having originally alleged claims with respéc 38 products and 7 label statements in the

SAC, Brazil now seeks class aecation only as to 10 productnd only the “All Natural Fruit”
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label statement. SAC 11 4, 14; Mat.i:9-12. Dole claims that Beil has abandoned his claims as
to the other products and label statements idedtifi the SAC for which Brazil does not move fo
class certification. Dole thus askkee Court to dismiss these cta with prejudice. Brazil does not
respond to Dole’s request to dismiss these claitisprejudice. Brazitould have moved to
certify a broader class that includes all the OQmleducts and label statemts identified in the
SAC, but chose not to. The Court therefore fitidg Brazil has abandoned the claims for which |
did not seek class certificatioBee Jenkins v. County of Riversi@@8 F.3d 1093, 1095 n. 4 (9th
Cir. 2005) (plaintiff abandoned two claims by maising them in oppdason to the County’s

motion for summary judgment).

Moreover, Brazil previously &sd the Court to seveéhe case, a requéasie Court denied
on September 26, 2013. ECF No. 84 at 5:3-7. Bisatiwithout prejudice as advocated by Brazil
would effectively moot the Court’s previous derohBrazil's request tgever the case. If the
Court dismissed without prejudicBrazil could file another casdleging the dismissed causes of
action. Therefore, the Court dismisses all cldionsvhich Brazil does not seek class certification
with prejudice.Jenking 398 F.3d at 1095 n. 4ge alsdMcCarthy v. Kleindienst741 F.2d 1406,
1412 (D.C. Cir. 1984) (holding thgflundamental fairness, as well as the orderly administration
of justice requires that defendartitaled into court not remaindefinitely uncertain as to the
bedrock litigation fact of the number of individualsparties to whom they may ultimately be helg
liable for money damages” and thile 23(c)(1) “foster[s] the inteses of judicial efficiency, as
well as the interests of the parties, by encouragmugts to proceed to the merits of a controversy
as soon as practicable”).

Dole attacks Brazil’s ability to satisfyweral of the elements required for class
certification. Consequently, the Court will addressh element required for class certification in
turn.

A. Ascertainability

“As a threshold matter, and apart from tlxeleit requirements of Rule 23(a), the party

seeking class certification must demonstrate thademtifiable and ascexinable class exists.”
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Sethavanish v. ZonePerfect Nutrition (¢o. 12-2907, 2014 WL 580696 (N.D. Cal. Feb. 13,
2014). A class is ascertainableht class is defined with “obgtive criteria” and if it is
“administratively feasible to determine whether a particular individumhember of the class.”
See Wolph v. Acer America Carplo. 09-1314, 2012 WL 993531, at *1-2 (N.D. Cal. Mar. 23,
2012) (certifying a class wheren# identity and contact inforation for a significant portion of
these individuals can be obtained from the wayraegistration information and through Acer's
customer service databasesge alsdHofstetter v. Chase Home Finance, LIND. 10-01313,
2011 WL 1225900, at *14 (N.D. Cal. Mar. 31, 2011gr(dying class where “defendants’ business
records should be sufficient to determine thesimembership status of any given individual.”);
Xavier v. Philip Morris USA In¢.787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011) (denying the
ascertainability of a class that smokegiaeettes for “at least twenty yearsTjetsworth v. Sears,
Roebuck & Cq.No. 09-288, 2013 WL 1303100, at *3—4 (N.D. Cal. Mar. 28, 2013) (denying
certification where “ascertainindass membership would require unmanageable individualized
inquiry”).

Brazil has precisely defined the class basedlpeactive criteria: purdse of the identified
Dole fruit products within the class period. Thasd definition “simply idntifies purchasers of
Defendant’s products that included theegédly material misrepresentationfstiana v. Kashi
Co, 291 F.R.D. 493, 500 (S.D. Cal. 2013) (findenglass of customers who purchased Kashi
products labeled as containing “Motg Artificial” during the class period to be ascertainable ang
rejecting argument that because “Defendansdwe have records of consumer purchases, and
potential class members will likely lack proof of their purchases, . . . the Court will have no
feasible mechanism for identifying class members”). Likewise, “[b]ecause the alleged
misrepresentations appeared on the actual packédfes products purched, there is no concern
that the class incles individuals who were not expmakto the misrepresentationd. In the Ninth
Circuit, “this is enough to satisfy Rule 23 implied ascertaability requirement.’Forcellati v.
Hyland’s, Inc, No. 12-1983, 2014 WL 1410264, at *5 (C.D. Cal. Apr. 9, 2014) (certifying class

consumers who purchased “Defendaghildren’s cold or flu products within a prescribed time
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frame”); see also McCrary v. The Elations Co., LIX®. 13-242, 2014 WL 1779243, at *7-9 (C.D
Cal. Jan. 13, 2014) (class ascertainable wtikeeclass definition clearly define[d] the
characteristics of a class meenlby providing a description tie allegedly offending product and

the eligible dates of purchaseGuido v. L'Oreal, USA, In¢g No. 11-1067, 2013 WL 3353857, at

*18 (C.D. Cal. July 1, 2013) (finding class ascerdédile where “the requirement for membership in

the class [was] whether a consumer puretiasproduct after a particular date”).

Dole makes two arguments that the proposessdknot ascertainable. First, Dole argues
that all of Dole’s ingredientuppliers use only natural processesltain ascorbic acid and citric
acid. The parties agree that there are two waysalke ascorbic acid and citric acid: chemical
synthesis and fermentation. ECF No. 104-18, Montville DEcb, 9Because Dole’s labels do not
identify which method was used to create the @Bscacid and citric acid in its products, Dole
contends that ascentaibility is lacking.

The class does not lack ascertainability just because ascorbic acid and citric acid can
made using two different processes. Ratheés,clear from Dole’s ow evidence that Dole uses
similar processes to produce allitsfascorbic acid and citric aciBr. Hany Farag, Dole’s Vice
President of Quality & Regulatory Affairs, statesia declaration that he is “confident that all of
the citric and ascorbic acid used by Dolenade in a similar way.” ECF No. 104-13, Farag Decl.
1 11. MoreoverDole submits certificationsdm two of Dole’s suppliers stating that they use only
fermentation to produce their ascorbic and citric &8ekECF No. 104-14-104-15, Farag Decl.
Ex. A-B. Dole also submits a ddication from a third supplienvhich states in full: “We hereby
certify that our product citric acid anhydrous is naturaCF No. 104-16. While this third
certification is admittedly ambiguous, Dole’s owtpkanation that all of the citric and ascorbic
acid used by Dole is made in a similar way iSisient to defeat Dole’s ascertainability argument.
Thus, all of Dole’s customers received ascorbic aad citric acid that was made in a similar way

and no ascertainability problem exits.

% Dole’s citation toAstiana v. Ben & Jerry’s Homemade, [i2014 WL 60097 (N.D. Cal. Jan. 7,
2014), is unavailing. IAstiang the defendant sourced its accused cocoa from as many as 15
different suppliers. Evidence indicated that shepliers used differemtgredients in their
manufacturing processes, with some usinghsstitt ingredients and leérs using non-synthetic
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Second, Dole contends that the proposadscis not ascertainable because no company
records exist to identify purchasers or which jeid they bought. Opp’n &t Dole’s concern is
that class members will not have actual proof that they belong in the class. Dole bases its arg
largely onSethavanish2014 WL 580696, at *5, which foundrgeasive the Third Circuit’s
reasoning irCarrera v. Bayer Corp.727 F.3d 300 (3d Cir. 2013). @arrera, the Third Circuit
found that a putative clas$ purchasers of the defendant’stdsupplement was not ascertainable
because there was insufficient evidence to show¢taiter records could be used to identify clas

membersCarrera, 727 F.3d at 308-09. The Third Circuiteejed plaintiff's proposal to use

affidavits submitted by putative class members beedlis process deprived the defendant of the

opportunity to challenge class membershdpat 309. Additionally, the Third Circuit held that
“there is a significant likelihood #ir recovery will be diluted by &udulent or inaccurate claims,”
and that absent class members could thereatwt they are not bound by a judgment because tf
named plaintiff did not adequately represent thigimat 310.

“While [Carerra] may now be the law in the Third Circuit, it is not currently the law in th
Ninth Circuit.” McCrary, 2014 WL 1779243, at *8. “In this Cud, it is enough that the class
definition describes a set of commmcharacteristics sufficient td@lv a prospective plaintiff to
identify himself or hersel&s having a right to recovbased on the descriptiord. (internal
guotation marks omittedyee als@stiang 291 F.R.D. at 500 (“As longs the class definition is
sufficiently definite to identify putative ckd members, the challenges entailed in the
administration of this class are not so burdensasw® defeat certification.” (internal quotation
marks and alteration omitted)).

Where courts have denied class cemdifion because the proposed class was not
ascertainable, identification of class members pogsegréater difficulties than it is likely to pose
in this caseSee, e.gXavier, 787 F. Supp. 2d at 1090 (proposeakslunascertainable where class
definition included persons who had smoked a certamber of Marlboro cigarettes potentially

over a period of decades becaugenfanufacturer lacked data axdividual smokers, (2) plaintiffs

ingredientsld. at *3. Here, Dole affirmatively assettst all of its suppliers use only the
fermentation process for obtainiagcorbic acid and citric acid.
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merely offered broad demographic data on smokingsr®king habits were likely to change ove
such a long time period, and (4) asking individtlabs members to submit affidavits attesting to
their belief that they had smoked 146,000 Marlbogarettes asked taouch of potential class
members’ memories). lAstiana v. Ben & Jerry's Homemade, [niidge Hamilton found
unascertainable a plaintiff's gposed class of those who had purchased Ben & Jerry’s ice creal
that contained alkalized cocoa processét & synthetic ingredient. No. 10-4387, 2014 WL
60097, at *3 (N.D. Cal. Jan. 7, 2014).Ben & Jerry’s however, only one of the defendant’s
fifteen suppliers had used a synthetic ingretliand the plaintiff could provide no method of
identifying which consumers had purslea ice cream from that suppliet. The proposed class in
this case is distinguishable. UnlikeBen & Jerry’s here all purchasers of the identified Dole
products are included in the cladefinition, and all identified Doleroducts bore the same alleged
misstatements. The class period hsralso far shorter than Kavier, and inviting plaintiffs to
submit affidavits attesting to their belief thihey have purchased one of a list of Dole fruit

products in the past several yearmuch likelier to kcit reliable affidavitsthan asking potential

class members to recall whether they had smaKké&dD00 of a certain cigarette over the course of

several decadeSee Xavier787 F. Supp. 2d at 1090 (“Swearing ‘Il smoked 146,000 Marlboro
cigarettes’ is categorically differefrom swearing ‘I have been to ParFrance,’” or ‘I am Jewish,’
or even ‘I was within ten miles of thexic explosion on the day it happened.™).

Put simply, in the Ninth Circuit “[t]here IS0 requirement that the identity of the class
members . . . be known #e time of certification.Ries 287 F.R.D. at 535 (altation in original).
Rather, “parameters for membership in the classsfrbe] set by objective criteria,” such that it is
“administratively feasible to determine whether a particular individumhember of the class.”
Wolph 2012 WL 993531, at *1-2Because Brazil's proposed sfais sufficiently definite to

identify putative class members, the Court fitttks proposed class sudiently ascertainable.

* Four judges dissented from the Third Qits denial of rehearing en banc@arrera. That
dissent agrees with this lower lden of ascertainabilityarticularly in light of the fact that the

ascertainability requirement isated in common law and is not compelled by the text of Rule 23.
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B. Rule 23(a) Requirements

Dole challenges Brazil's abilityo satisfy the four requiremes for class certification under
Rule 23(a), and the Court addresses each in turn

1. Numerosity

Dole does not contest numerosity. Because Batesold, at minimum, thousands of units
of each product at issue in this litigati®@CF No. 101-3, Exhibit N, 12/12/13 Spare Depo. Tr.
166:2-14, joinder of all class members is “nagticable.” Fed. R. Civ. P. 23(a)(Iprdan v.
County of Los Angele§69 F.2d 1311, 1319 (9th Cir. 1982acated on other ground459 U.S.
810 (1982).

2. Commonality

“Commonality requires the plaintiff to demstrate that the class members ‘have suffered
the same injury,” which “does not mean merely thesty have all suffered a violation of the same
provision of law.”"Dukes 131 S. Ct. at 2551. The “claims md&pend on a common contention”
and “[tlhat common contention . . . must be aftsa nature that it is capable of classwide
resolution—which means that determination of itghtror falsity will resolve an issue that is
central to the validity of each owé the claims in one strokeld. Commonality is satisfied by “the
existence of shared legal issues with diverdgetual predicates” or a “common core of salient
facts coupled with disparate ldgamedies within the classHanlon v. Chrysler Corp.150 F.3d
1011, 1019-20 (9th Cir. 1998). All questions of fantl law need not be common to satisfy the
rule.Id. Rather, in deciding whethergphtiffs share a common questiaith the prospective class,
the named plaintiffs must sharel@st one question of fact law with the prospective class.
Rodriguez v. Haye$91 F.3d 1105, 1122 (9th Cir. 2010) (citation omittede Mazza666 F.3d at
589 (“[Clommonality only requires a singlagaificant question of law or fact.”).

Dole contends that Brazil's class claifad the commonality requirement under Rule
23(a)(2). Dole first argues that materiality varies from consumer to consumer, and thus is not
common question. The law istive contrary. Brazil's UCL, FB, and CLRA claims depend on

whether the labels at issue are unlawfinfair, deceptive, or misleadingteasonableconsumers.
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See Cel-Tech Comm., Inc. v. Los Angeles Cellular Tel20&al. 4th 163, 180 (1999) (noting
that the UCL prohibits conduct that is unfair, daoag or unlawful). A plaintiff can establish that
a misrepresentation is materialcethus violative of th consumer protection laws at issue in this
case by showing that “a reasonable man would attapbrtance to its exisnce or nonexistence
in determining his choice of aoti in the transaction in questionti' re Steroid Hormone Prod.
Cases 181 Cal. App. 4th 145, 157 (2010) (noting also that “materiality is generally a question
fact unless the fact misrepresented is so obviously unimportant that the jury could not reason
find that a reasonable man would have been inflad by it”). Whether Dole’s label statements
constitute material misrepresentations doeslapend on the subjective thations of individual
purchasers, and the particular mix of motivatitreg compelled each class member to purchase
the products in the fitplace is irrelevanSeeRies 287 F.R.D. at 537 (“[V]ariation among class
members in their motivation for purchasing greduct, the factual circumstances behind their
purchase, or the price that they paid does nietati¢he relatively ‘miniral’ showing required to
establish commonality.”see also Mazz#&66 F.3d at 589 (noting plaifitbears “limited burden”
to demonstrate single common question of law or fatahlon 150 F.3d at 1019-22) re Ferrero
Litigation, 278 F.R.D. 552, 558 (S.D. Cal. 2011 n(hing commonality where claims were based
on “common advertising campaign”). Materialitytiherefore a question conam to the class, the
resolution of which “will resolve aissue that is central to the validiby each of the claims in one
stroke.”Dukes 131 S. Ct. at 2545. Because “an inference of reliance arises if a material false
representation was made to ars whose acts thereafter weomsistent with reliance upon the
representation,” should Brazil preim proving that Dole’s labainisstatements were material, he
will have established a presumption dfaece as to the entire class as w@ltcidental Land, Inc.
v. Super. Ct.18 Cal. 3d. 355, 363 (197&ge also In re Tobacco Il Casd$ Cal. 4th 298, 326-28
(2009).

Second, and relatedly, Dole argues that tlegatly deceptive labeling statements are not
specifically regulated and, trefore, are not material undeéwikset 51 Cal. 4th at 329.

Specifically, Defendant contendsatithe only prohibitions that igint bear on the label statements
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at issue are “non-bding FDA policy statements.” Opp’n &t At this stage, the Court need not
decide whether the label statemeaitsssue are material as a matklaw. Rather, the Court only

need find that materiality of the label gatents is a question common to the class.

Finally, Dole argues that the “All Natural” label statements are not susceptible to common

proof because “All Natural” has rammmon definition. Dole relies okstiang 291 F.R.D. at 507-
09, in which the court denied skcertification of a broad classfavor of certifying a narrower
class because the court found that “All Natutedd no common meaning as to the broad class.
Astianaitself relies orin re Vioxx Class Case$80 Cal. App. 4th 116, 129 (2009).\ffoxx the
court found that “if the issue of r@aiality or reliance i matter that would vary from consumer t
consumer, the issue is not subject to common peoaf the action is proggmot certified as a
class action.Vioxx 180 Cal. App. 4th at 129pe alsdstearns v. Ticketmaster Corp55 F.3d
1013, 1022-23 (9th Cir. 2011) (“If the snepresentation or omissionnst material as to all class
members, the issue of reliance ‘would vary frcoomsumer to consumer’ and the class should not
be certified.”). InVioxx which was based on alleged misrepnégigons regardinghe pain relief
drug Vioxx, the court determined that “the decision to prescribe Vioar iadividual decision
made by a physician in reliance on many differantdrs, which vary fronpatient to patient.id.

at 133. Additionally, there was evidence that “sqgragents would rather assume the known risk
taking Vioxx in exchange for pain relief, theyemandating an individuahquiry into patient
desires.'ld. (internal quotation marks omitted). In tltantext, even though materiality is an
objective standard, the indldualized nature of prescribing audr precluded materiality from being
a question common to the class.

Similarly, cases consistent withioxx generally concern represetivas that differ for each
proposed class member. For examplé&aidenbach v. Mut. of Omaha Life Ins. Cb78 Cal. App.
4th 830, 846-47 (2009), the court denied classfication because theéefendant, which sold
insurance policies, made different statements@esentations to each customer. As such, no s¢g
of statements was common to the cl&se also Fairbanks v. Farmers New World Life Ins, Co.

197 Cal. App. 4th 544, 562-65 (2011) (discussing and folloisdenbach. Another example is

13
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION

Df

[l




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Products Liab, Ntig09-2100,
2012 WL 865041, at *20 (S.D. IIMar. 13, 2012), which followeWioxxand held that “[b]ecause
YAZ is a prescription medicatiothe question of uniformity musbnsider representations made
to each putative class member and her prescribing physitiian.”

Unlike Vioxx this case presents specific allegedrepresentations common to the class:
Dole’s “All Natural” label statements. Doleddnot make individualized representations to
proposed class members, nor did proposed olassbers likely rely on the advice of a doctor or
any other professional. Therefore, the objectinquiry into whether “a reasonable consumer
would attach importance” to Dole’s label staients is a question common to the clBl&sojos v.
Kohl's Corp, 718 F.3d 1098, 1107 (9th Cir. 2013).

Likewise, Astianaitself, upon which Dole explicitly reliess distinguishable. The plaintiffs
in Astianasought certification of enuch broader class than Brazil seeks heréstrang
“Plaintiffs challenge[dpver 90 different products labeled ‘All Ne&al,” with different ingredients
and different advertising campaigns, and which cgueetly inspire[d] differat calculations in the
minds of prospective customer#&stiang 291 F.R.D. at 508. No such problem exists here. Braz
only challenges 10 products labeled “All NaturahiFrbased only on theinclusion of ascorbic
acid and citric acid. Dole does rassert that differences in pisoducts’ labels cause prospective
consumers to understand the repres@ns differently. The court iAstianawas also concerned
that proposed class members’ understanding 8fNAtural” may differ based on the ingredient
alleged to be unnaturdtl. Here, Dole does not contetitht proposed class members’
interpretation of “All Natural Fraf differs between ascorbic acahd citric acid. In the end, the
Astianacourt granted class certificati of a narrower class of “Klasproducts containing calcium
pantothenate, pyridoxirtgydrochloride, and/or hexane-processey ingredients but labeled ‘Al
Natural.”” Id. at 509. The definition of “All Natural” was sufficiently common for those three
ingredients such that the narrovedaiss definition raised questiosisfficiently common to the class
to pass Rule 23(a)(2)'s commonality requirem&tilarly here, Brazil's proposed class

challenges 10 products based on only two ingregiaVhether the labstatement “All Natural
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Fruit” is material is a question common to the cfass.
3. Typicality
Under Rule 23(a)(3) the represative party must have clainas defenses that are “typical
of the claims or defenses of the class.” Fed. R. Bi23(a)(3). Typicality is satisfied “when each
class member’s claim arises from the same course of events, and each class member makes
legal arguments to provedldefendants’ liability.Rodriguez591 F.3d at 1124 (citations omitted)
This requirement is “permissive and requires ahgt the representative’s claims are reasonably

co-extensive with those of thesdnt class members; they newd be substantially identical.”

Hanlon 150 F.3d at 1020. Reasonably coextensive claims with absent class members will safi

the typicality requirement, but the class muslitnéed to “those fairly encompassed by the name
plaintiff's claims.” Dukesat 131 S. Ct. at 2550. “[C]lass céidation is inappropriate where a
putative class representative ib@ct to unique defenses whichighten to become the focus of
the litigation.”Hanlon 976 F.2d at 508 (citations omittetlfhe purpose of the typicality
requirement is to assure that theerest of the named representative aligns with the interests of
class.”ld.

Dole argues that Brazil's claims are atypioacause the class includes buyers of seven
products he did not purchase. The Court is notyaelsd. Brazil alleges thhaé purchased three of
the ten products for which Brazil seeks to ceriifglass: Tropical Fruit — can, Mixed Fruit — cups,
and Mixed Fruit — bagSeeSAC | 125, 153, 176. All products included in the proposed class
definition have “All Natural Fruit” label statemienand contain ascorbic acid and citric acid.
Brazil's legal theory is identical for all claims: Brazil alleges that Dole’s placement of its “All
Natural Fruit” statement on the identified products was unlawful or misleading because the
identified products contain ascorbic acid and citric &8akMot. at 1. Therefore, “other members

have the same or similar inyyr. . . the action is based omcluct which is not unique to the

® Dole makes the same arguméhat individual class members may interpret “All Natural Fruit”
differently under the Rule 23(b)(3) predominanwguiry. For the same reasons as stated above,
the Court finds that common questions predomidaspite the possibilitthat class members may
have varying definitions of “All Natural Fruit.”
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named plaintiffs, and . . . other class member lieeen injured by the same course of conduct.”
Hanon 976 F.2d at 508.

Furthermore, the Court has already addreasézhgth the issue of whether Brazil has “thg
same or similar injury” as class members timight other products indglcontext of standing on
Dole’s Motion to Dismiss the SAGeeECF No. 76, at 12-14. In its order on Dole’s motion to
dismiss, the Court held that wh&mplaintiff claims that he was misled by the improper use of th
term ‘all natural’ on Dole Mixed Fruit in Cherry GSAC | 162, the injury he suffers as a result ¢
that misrepresentation is not mesagfully distinguishable from the injury suffered by an individug
who is misled by the use of therte‘all natural’ on Dole Mixed Fruit in Black Cherry or Peach
Gel, SAC { 201.1d. at 13. Although both of the products fheurt used as examples are exclude
from the proposed class definition, the point remaine same. The injury Brazil allegedly suffere
from Dole’s allegedly unlawful or deceptive label statements ethitee products Brazil
purchased is not meaningfully distinguishabtanfrthe injury other class members suffered from
purchasing the other three identified products, Wiiave identical label stements and identical
allegedly unnatural ingredients.

Dole bases its typicality challenga Judge Davila’s decision Major v. Ocean Spray
Cranberries, Inc.5:12-CV-03067 EJD, 2013 WL 2558125, at *4 (N.D. Cal. June 10, 2013).
However, theMajor case involved unique facts that justifithe court’s finding that typicality was
lacking in that case. IMajor, the proposed class was “broad amdefinite,” as it “would [have]
include[d] any of Defendant’s products represdritecontain no artificial colors, flavors or
preservatives but which contained artdiacolors, flavorsor preservatives.ld. The plaintiff in
Major attempted to include entire product liresed on a single purchase, and the plaintiff
“fail[ed] to link any of those mducts to any alleged misbrandirsgue” related to the plaintiff's
purchaseld. Furthermore, th&lajor court observed “that the labels and nutrition claims on eacH
of Defendant’s products may beique to that product itselfltl. The plaintiff purchased a
pomegranate blueberry drinkcalleged misrepresentatidoased on label language making

specific claims about blueberries. Yet the pliffisbught to certify a class that would include
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products having label statements making no claims about blueberries. Majtneourt
explained, “[tlhe evidence needed to prove Piffisiclaim that the Diet Sparkling Pomegranate
Blueberry drink contained false orisleading labeling is not protage of the claims of unnamed
class members who purchaseddarcts within the ‘Sparkliridine that did not contain
blueberries.ld.

In the instant case, all products includiethe proposed class definition, including the
product Brazil purchased, have “All Nimal Fruit” label statements and contain ascorbic acid an
citric acid. Therefore, rather thaaising the problems encounteredMajor, this case is much
more similar to the multiple cases in this @Qitan which courts have found the typicality
requirement met, even when the representata@tiff did not purchasevery identified product.
See, e.gAstiang 291 F.R.D. at 502-0Ries 287 F.R.D. at 539-4@havez v. Blue Sky Natural
Beverage C0.268 F.R.D. 365, 377-78 (N.D. Cal. 2010). Theu@ thus finds that Brazil's claims
are typical of the proposed class.

4. Adequacy of Representation

Rule 23(a)(4) permits class certification only if the “representative parties will fairly and
adequately protect the interestdlué class.” Fed. R. Civ. P. 23(a)(#).the Ninth Circuit, to test
the adequacy of a class representative, colktenasquestions: “(1) do the named plaintiffs and
their counsel have any conflicts of interesvother class members; and (2) will the named
plaintiffs and their counsel prosecute #ation vigorously on behalf of the classstaton 327
F.3d at 957 (citinddanlon, 150 F.3d at 1020).

Dole does not dispute that Brazil and rosiesel will fairly and adquately protect the
interests of the class. The Court finds that Biaas no conflicts of intest with other class
members. In addition, the Court holds that Braiill vigorously prosecute this action, as he has
previously served as a class represergdtir another class that was certifiSge Brazil v. Dell
Inc., No. 07-01700 RMW, 2010 WL 5387831 (N.D. Caéd> 21, 2010). Finally, the Court agrees
with Brazil that plaintiff's counsel are well qualified for appointment assct@unsel by virtue of

their experience with other similar cas€be adequacy requirement is satisfied.
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C. Rule 23(b)(2) Requirements

To certify a (b)(2) class, the Court must fithét “the party opposinthe class has acted or
refused to act on grounds that apply generalthécclass, so that fihanjunctive relief or
corresponding declaratory reliefappropriate respecting the s$aas a whole.” Fed. R. Civ. P.
23(b)(2). Ordinarily, it follows that there 1 need “to undertake a case-specific inquiry into
whether class issues must predominate or ldnatlass action is the superior method of
adjudicating the dispute” under the other subsections of Rule Z&(k¢s 131 S. Ct. at 2558.
Rather, “[p]Jredominance and sujmgity are self-evident.1d. “Class certifcation under Rule
23(b)(2) is appropriate only vene the primary relief soughtagclaratory or injunctive.Ellis, 657
F.3d at 986 (quotinginser v. Accufix Res. Inst., In@53 F.3d 1180, 1195 (9th Cir.2001)). This
case exemplifies the kind of action that may be appropriate for certificatter Rule 23(b)(2), at
least insofar as Brazil requests injunctivieefeprohibiting defendants from engaging in their
allegedly unlawful or deeptive labeling practiceSee Duke03 F.3d at 571. Those requests ca
be satisfied with “indivisible” equitable relief thbénefits all class members at once, as the Rulg
suggests.

Dole argues that the Court should not ¢giRule 23(b)(2) class because Brazil's
monetary damages are not “incitigrto the injunctive or declatory relief,” as required bpukes
Dukes 131 S. Ct. at 2557. Howevdukesdealt with a proposedads that sought equitable
monetary relief under Rule 23(b)(@ addition to an injunctiorld. The Supreme Court iDukes
held that the proposed Rule 23(b)(2) class couldedatertified because the plaintiffs’ large claim
for equitable monetary relief under the Rule 23(py{2ss were not incideatto the injunctive
relief soughtld. In contrast, here Brazil's monetanass$ claims will procaekunder Rule 23(b)(3),
which includes strict predominance and superiaetyuirements for clagertification, and which
has notice and opt-out requiremedesigned to facilitate the avd of monetary damages to
individual class memberSee id at 2559. Therefore, ddrcation of the Rule 23(b)(2) class is
granted for the purposes of deeliary and injunctive relief, but desd to the extent Brazil seeks

monetary damages, which are mpreperly brought under Rule 23(b)(3ee Rie287 F.R.D. at
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540-42 later decertified on adequacy grounéles v. Arizona Beverages USA LIN®. 10-01139
RS, 2013 WL 1287416, at *8 (N.D. Cal. Mar. 28, 20@®rtifying a Rule 23(b)(2) class in a
similar case only for the purposes efcthratory and injunctive relief).

Dole also asserts that Brazil no longes standing because he “stopped buying Dole
products six months ago.” Opp’n24. As this Court recently addiged, “[s]everal courts in this
district have held in similar cases that to estaldtainding, a plaintiff mustlae that he intends to
purchase the products at issue in the futuMetdebaugh v. Blue Diamond Groweko. 12-CV-
2724-LHK, 2014 WL 2191901, at *9 (N.D. Cal. M@, 2014) (quotations and citations omitted)
In Werdebaughthe Court declined to dély an injunctive class becaa the Plaintiff did not
supply any testimony that he would purchase arth@fidentified products in the future. Here,

however, Brazil has testified that, iéhhe “certainly would be morgkeptical of what is stated on

packaged items,” he would still be willing bory a Dole product now. ECF No. 106-1, Vetesi Degl.

Ex. 1, at 174:17-175:6. Brazil also acknowledged snd&iposition that he continues to have bran
loyalty to Dole.ld. (“Q. Okay. So now would you still ha®and loyalty to Dole? A. | would say
that probably, yeah.”). The Court therefore finds B@zil continues to hav&anding to assert his
23(b)(2) class claims. Accordingly, the Cocettifies an injunctie class under 23(b)(2).

D. Rule 23(b)(3) Requirements

For a class action to be aéetd under Rule 23(b)(3), theads representative must show
that “the questions of law or fact common to the members of thekdsminateover any
guestions affecting oniydividual members and that a class actiosuigeriorto other available
methods for the fair and efficient adjudicatioithe controversy.” Fed. R. Civ. P. 23(b)(3)
(emphases added). The Court first addregsstominance before turning to superiority.

1. Predominance

Brazil seeks to certify a natiwide class alleging Californstate law claims. Under Rule

23(b)(3), Brazil must show Hat the questions of law or fact common to class members

predominate over any questions affecting ontividual members.” Fed. R. Civ. P. 23(b)(3).
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“The Rule 23(b)(3) predominaa inquiry” is meant to “teq[ivhether proposed classes ars
sufficiently cohesive to warraidjudication by representatiorARinchem Prods., Inc. v. Windsor
521 U.S. 591, 623 (1997). The Ninth Qirchas held that “there dear justification for handling
the dispute on a representative rather thana@widual basis” if “common questions present a
significant aspect of the case and they can §a&ved for all members of the class in a single
adjudication . . . .Hanlon, 150 F.3d at 1022. In ruling on a motifam class certification based on
Rule 23(b)(3), the district court must conducigorous analysis to deataine whether the class
representatives have saiesf both the predominance asuperiority requirement§ee Zinser253
F.3d at 1186.

Dole raises three types of predominance aegus The first—that the term “All Natural”
has no common meaning—is identical to Do®smonality argument regarding the same term.
This argument fails to defeat Brazil's showingttiommon questions predominate, as required
Rule 23(b)(3), for the same reasons set fabibve regarding commonglitinder Rule 23(a)(2).
Therefore, for the reasons stated in the comatity section above, the Court concludes that
common questions will predominate on all liability gtiens, including issues of materiality and
reliance. The Court need not decide whethenilseepresentations were in fact material. The
Court merely concludes that these liabilityestions are common to all class members.

The Court focuses its discussion in thestion on Dole’s remaining predominance
contentions. The Court first discusses choicéwfissues involved in certifying a nationwide
class before turning to Dole’s predominacballenges to Brazil’'s proposed damages models.

a. Nationwide Class Allegations

Dole argues that were the Court to ifgithe proposed class under Rule 23(b)(3),
individual issues would predominate as thmu@ would be obliged tapply the laws of 50
different states. Opp’n at 25. The Courtesg, and concludes that because the proposed
nationwide class fails the predominance requir@araader Rule 23(b)(3), certification of such a

class would be improper.
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In a CAFA diversity action, this Court ples California’s boice of law rulesSee Klaxon
Co. v. Stentor Elec. Mfg. G813 U.S. 487, 496 (1941Byuno, 280 F.R.D. at 538 n.7. “Under
California’s choice of law ruleshe class action proponent bears itmtial burden to show that
California has significant contact or significant aggregation of conta¢ke claims of each class
member."Mazza 666 F.3d at 589. “Once the class acpooponent makes this showing, the
burden shifts to the other sidedemonstrate that fagn law, rather than California law, should
apply to class claimsId. at 590.

“[Clonduct by a defendant within aasé that is related to a pléiffis alleged injuries and is
not ‘slight and casual’ establishassignificant aggregation of caattts, creating state interests.”
AT&T Mobility LLC v. AU Optronics Corp707 F.3d 1106, 1113 (9th Cir. 2013) (citations
omitted). Dole does not dispute that California siaf$icient contacts, and the Court in its latest
motion to dismiss order assumed that Brazil imad this basic constitutional requirement.
Moreover, California has a constitutionally sufficiaggregation of contacts to the claims of eac
putative class member in this case because Dobefsorate headquartensdaa significant portion
of the proposed class membars located in CalifornicseeMazza 666 F.3d at 590. Accordingly,
the Court finds that Brazil has met his initiarthen. “California has aanstitutionally significant
aggregation of contacts to theichs of each putative class membyethis case,” and application
of California law here poses no constitutional concdvtezza 666 F.3d at 591see also
Clothesrigger, Inc. v. GTE Corpl91 Cal. App. 3d 605 (1987) (concluding application of
California law was constitutionally permissible where defendant’s principal offices were in
California and the allegedly fraudulent misregentations emanated from California)re
Charles Schwab Corp. Sec. Litig64 F.R.D. 531, 538 (N.D. Cal. 2009) (location of the
defendant’s headquartersalso a relevant factan significant contact oaggregation of contacts
analyses).

Because the Court sstisfied that Califor@i has sufficient contacts with the proposed clag
claims, the burden is on Dole to show “that fgrelaw, rather than Catifnia law, should apply.”

Mazza 666 F.3d at 590. California law may be appliechartass wide basis gnif “the interests
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of other states are not found to outweigh @atifa’s interest in hang its law applied.’ld.
(quotingWash. Mut. Bank, FA v. Superior Cquzt Cal. 4th 906, 921 (2001)). To determine
whether the interests ofther states outweigh Calinia’s interest, courtadminister the following
three-step government interest test. The coust imst determine whether the law of the other
states is materially different from California laMazza 666 F.3d at 590. Second, if there are
differences, the court determines whether the citate has an interestlaving its law applied.
Id. at 591-92. Third, if another séahas an interest, the court datees which state’s interest
would be most impaired if its policy weseibordinated to the law of another stédeat 593. In
Mazza the Ninth Circuit vacated agdrict court’s certification o& nationwide class based on the
same California consumer protection laatsssue here—the UCFAL, and CLRA.Id. at 594.
The facts and claims hectosely parallel those iNMazza and consequently so does the Court’s
analysis.

Dole has met its burden on the first stejCafifornia’s choice-of-law analysis, as Brazil
brings claims under the same California consupnetection statutes dise plaintiffs inMazza the
UCL, FAL, and CLRA. This case presents thmeanaterial differences between California’s
consumer protection regime and that of otheest#tat dissuaded therith Circuit from applying
California law to other statesee Mazza666 F.3d at 591, including: (1) injury requirements, (2)
deception requirements, (3) scien{d), reliance, (5) pre-filing nate requirements, (6) statutes of
limitation, (7) restrictions on consumetropection class actions, and (8) remedies.

As for the second step, the Court finds thatdther 49 states each have an interest in
applying their own law. As #hNinth Circuit explained iMazza “each foreign state has an interes
in applying its law to transacins within its borders,” which eans that “if California law were
applied to [a nationwide class], faga states would be impaired ireih ability to calibrate liability
to foster commerce.” 666 F.3d at 593. This refleats‘ghinciple of federalism that each State mal
make its own reasoned judgment about what condyermitted or proscribed within its borders.’

Id. at 591 (quotingstate Farm Mut. Auto. Ins. Co. v. Campp&88 U.S. 408, 422 (2003)).
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Here, the purported nationwide class hemeststs of membersdm 50 states: Brazil
alleges that consumers from each of the 5@statre subjected to misleading and unlawful
representations on which they relied in purchg$dole fruit products. Dole denies that its
products are misleading or unlawf@iven the parties’ respectivegtons, all 50 states have an
interest in having their own laws applied to tllmsumer transactions thabk place within their
bordersGianino v. Alacer846 F. Supp. 2d. 1096, 1102 (C.D. Cal. 2012). Each state has “an
interest in being able to delineate the appropstdadard of liability and the scope of recovery
based on its understanding of théalnae between the interests ndlividuals and corporate entities|
operating within its territory.Frezza v. Google IncNo. 12-237, 2013 WL 1736788, at *7 (N.D.
Cal. Apr. 22, 2013).

At the final step, where the stathave conflicting policiethe Court must determine which
state’s interest would bmore impaired if its policy wasubordinated to the policy of the other
state.See Mazza66 F.3d at 593-94. This last step & #nalysis does not permit the Court to
weigh the conflicting state interests to determine which conflicting state law manifests the “be
or “worthier” social policyld. (citingMcCann v. Foster Wheeler LL.@8 Cal.4th 68, 97 (2010)).
Rather, “the Court must recognittee importance of federalism andegy state’s right to protect its
consumers and promote those businesses within its bor@easiho, 846 F. Supp. 2d. at 1103.
Here, for the reasons stated below, for purchaseée matside California, the Court finds that othg
states’ interests woulde more impaired by applying Calrhia law than would California’s
interests by applying other states’ laws.

California undoubtedly has a sifjoant interest in applyings own consumer protection
laws to transactions within California. Dolehisadquartered in Westlak@lage, California, sells
many products in this state, aliicbly made the corporate decisiorgarding packaging, labeling,
and marketing of Dole products in California. Hwsg California’s interesin applying its law to
nonresidents who purchased Dole produtisther states is more attenuat8de Edgar v. MITE

Corp, 457 U.S. 624, 644 (1982).
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California courts recogree that the predominamterest in “regulang or affecting conduct
within its borders” lies with the ate which is “the place of the wrondgdernandez v. Burged 02
Cal. App. 3d 795, 801-02 (1980). The place of the wrong is the geographic location where th
misrepresentations wereramunicated to the consum&ee McCanmM8 Cal. 4th at 94 n.12. For
nonresident consumers of Dolegducts, the place of the wrongnist California, but rather the
state in which each consumer residése Mazze666 F.3d at 593-94 (“[T]he last events necessat
for liability as to the foreign class membercommunication of the advertisements to the
claimants and their reliance thereon in puratgsehicles—took place in the various foreign
states, not in California.”).

Dole’s liability accrued when Brazil ardiass members purchased Dole fruit products

containing the allegedly deceptive and misleadahg| statements. Thus “the place of the wrong’

in this case is the point of purchase by eactisclaember—in other words, in each of the 50 stat¢

Each state has an interest in “protectingrthensumers from in-state injuries caused by a
California corporation doing business within theirdems and in delineating the scope of recover
for the consumers under their own lawGianing, 846 F. Supp. 2d at 1103. Plaintiff has identified
no countervailing California intereitat outweighs the other stdtagerest ineffecting their
policy choices, and the Ninth Circuit has held timadler such circumstancég€alifornia’s interest
in applying its law to residents @dreign states is attenuatedfazza 666 F.3d at 594.
Accordingly, the Court concludes that each o#tate would be impaed in its ability to
protect consumers within its bordaf California law were to be applied to all claims of the
nationwide class. Each nonresitlelass member’s claims should be governed by and decided
under the consumer protection lagfghe states in which the vatis class members reside and in
which the transactions took place. Becausediciion of the nationwide claims will require
application of the laws of 56tates, common questions of lawuld not predominate for the
proposed nationwide class, as igueed by Rule 23(b)(3). Significantly different legal issues will

arise out of the claims of class members froemérious states, and tleedifferent legal issues
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eclipse any common issues of law that existtifi@ation of the nationwid class under California
law therefore would be improper.

In his reply, Brazil alternativglrequests certifidgon of a California-aly class. Reply at
15. If the class is comprised enlyref California consumers, onlgalifornia law need be applied.
For such a class, common issues would predat@iover individual one€ertification would be
proper if all other requirementsrfolass certification are met.cdordingly, the Court narrows the
proposed class to exclusively California consumers.

b. Damagesunder the UCL, FAL, and CLRA

A Plaintiff that seeks certification under Rule 23(b)(3) must present a damages model
is consistent with its liability cas&ee Comcasii33 S. Ct. at 1433 (rejeag) class certification
where damages model accounted for four possible theories of antitrust injury when district co
had limited case to single theory of antitruspaut). Plaintiff’'s damages “model purporting to
serve as evidence of damages in this class attish measure only thoserdages attributable to
[the defendant’s conduct]. If the model doesexen attempt to do that, it cannot possibly
establish that damages are susceptible of measateoross the entire class for purposes of Rul
23(b)(3).”Id. (internal citations and quotations omitted).

Comcashas been interpreted as “reiterat[ingliadamental focus of the Rule 23 analysis
The damages must be capable of determination by tracing the damages to the plaintiff's theo
liability. So long as the damages dandetermined and attributedalaintiff's theory of liability,
damage calculations for individual class members do not defeat certificatiodell v. Synthes
USA No. 11-02053, 2014 WL 841738, at *14 (E.D. Qaar. 4, 2014). According to the Ninth
Circuit, “plaintiffs must be able to show thaeir damages stemmed from the defendant’s action
that created the legal liabilityl’eyva v. Medline Indus., In¢Z16 F.3d 510, 514 (9th Cir. 2013).

Here, the Court first considers what damaayesrecoverable as a result of Dole’s alleged
mislabeling and then assesses whether Brazptesented a damages mbdapable of isolating

those damages.
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The UCL, FAL and CLRA authorize a trial cowo grant restitution to private litigants
asserting claims under those statu@sigan v. Leatherman Tool Grp., In@35 Cal. App. 4th 663,
694 (2006). Restitutionary relief is an equitable rémand its purpose is “to restore the status g
by returning to the plaintiff funds in whiche or she has an ownership interdsaiea Supply Co.
v. Lockheed Martin Corp29 Cal. 4th 1134, 1149 (2003ke also Cortez v. Purolator Air
Filtration Products Co, 23 Cal. 4th 163, 177 (2000).

The proper measure of restitution in alabeling case is the amount necessary to
compensate the purchaser for the differentedsen a product as labeled and the product as
receivedColgan 135 Cal. App. 4th at 700 (rejecting iagionary award for products “Made in
U.S.A.” where expert “did not attempt to quantifther the dollar value of the consumer impact @
the advantage realized by [the defendani]his calculation contemates the production of
evidence that attaches a dollalueato the “consumer impact advantage” caused by the unlawfu
business practicekl. Restitution can then be determirtdtaking the difference between the
market price actually paid by consumers and thertraket price that redcts the impact of the
unlawful, unfair, or fradulent business practicesee, e.gBen & Jerry’'s Homemade014 WL
60097, at *12-13 (rejecting class cecittion for “all natural” ice cream labels based in part on
insufficient proof of damages). Accordingly,&il must present a damages methodology that cg
determine the price premium attributable to Doless of the “All Natural Fruit” label statements.

Brazil's damages expert, Dr. Oral Capps, preés three damagesonels: (1) a Full Refund

Model, (2) a Price Premium Model, and (3) a Rasgion Model. The Court addresses each in turp.

i Full Refund M odel
Dr. Capps first proposes refunditige entire purchase or “register” price of the challenge
product. Declaration of Oral @as (“Capps Decl.”), ECF No. 101-9, 14 10-12. This is not the
proper measure of damages. As discussed abdjree fifference between what the plaintiff paid
and the value of what thaintiff received is a propeneasure of restitutionVioxx 180 Cal.
App. 4th at 131see also Werdebaugh014 WL 2191901, at *2Z)gden v. Bumble Bee Foods,
LLC, No. 12-01828, 2014 WL 27527, at *13 (N.D. CHn. 2, 2014) (“[A] claim for restitution
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requires that Ogden also presewitdence of the difference in value between what she spent and

what she received.”). Dr. Capps’s full refumdbdel is deficient because it is based on the

assumption that consumers receive no benefittsdever from purchasing the identified products|

This cannot be the case, as consumers receivefltben¢he form of chories, nutrition, vitamins,
and mineralsSeeln re POM Wonderful LLCNo. 10-2199, 2014 WL 1225184, at *3 (C.D. Cal.
Mar. 25, 2014) (rejecting a full refund model besmeonsumers benefited from consumption of
the defendant’s products). Class members nmyretain some unexgeted boon, yet obtain the
windfall of a full refund and profit from a restitutionary awarldl’ Because the California
consumer protection statutes upon which Brazlight this case authoritiee recovery only of
whatever price premium is attributable to Dole& of the allegedly slieading label statements,
Dr. Capps’ Full Refund Model is inconsistent wiRkaintiff's liability case and must be rejected.
ii. Price Premium M odel

Dr. Capps next proposed’ace Premium Model. Capps Decl. 1 13-17. Under this
approach, Dr. Capps compares the price of thetitied Dole products to the price of allegedly
comparable products that do not have the “All Katuabel statementsna calculates the entire
price difference as restitution fBole’s alleged misrepresentationd. § 14.

However, the Price Premium Model runs afouCoimcastDr. Capps has no way of
linking the price difference, if any, to the agtdly unlawful or deceptive label statements or
controlling for other reasonshy allegedly comparable products may have different prices.
“Rather than answer the critical cgien why that price difference ef], or to what extent it [is]
the result of [Dole’s] actions, [[DCapps] instead assumed that 108Rihat price difference [is]
attributable to [Dole’s] keged misrepresentationd?OM, 2014 WL 1225184, at *5.

Brazil’'s deposition testimony alsmasts doubt on the PricegRtium Model. Brazil himself
attributes factors other than the allegedly dewvepgtbel statements, such as brand name, to the

allegedly higher prices of the identified D@educts. ECF No. 106-1, Vetesi Decl. Ex. A, Brazil

® Dr. Capps also proposes an identical disgorgemedel. This is rejected for the same reasons
the Full Refund ModelSeeOgden 2014 WL 27527, at *13/Verdebaugh2014 WL 2191901, at
*22,n.9.
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Dep. at 218:6-10 (“Q. Okay. So you don't beliévat you paid a premium based on the languags
that you circled earlier today? A. Do | think thelyarged me more because it was all natural, |
don't believe that #it was the case.”il. at 217:12-218:6 (“it is myxpectation that | would pay
more for a named brand . . . than | would for aegie brand.”). Brazil also acknowledges that he
has brand loyalty to Dole, that he still may idgle products even after discovering the alleged
misrepresentations, and that, for hprice was not an important factéd. at 174:17-175:6d. at
216:16-23.

Furthermore, there is additional evidence inrdeord that, to the extent that there is any

price difference between the iderd Dole products and allegedipmparable products, the price

difference can be explained by factors other tharatleged label misrepresentations. For exampje,

Dole’s Vice President of Markety, David Spare, testifies thawfhile private label products are
competitors, Dole does not consider them to be comparable products because Dole uses top
fruit and has high specifications for fruit attribaf such as the number of broken fruit pieces, the
fruit texture, and the color of the fruit. The private label products, birast, emphasize low price
over quality.” ECF No. 104-6, SpabDecl. { 5. In addition, compag a specific Dole product to
an allegedly comparable Safeway Kitchen prodMict,Spare states that “the Safeway Kitchen
Mandarin Oranges product is packed in watei]erMbole’s Mandarin Oranges are packed in 100¢
juice.” Id. 6. This difference is signifant because “[i]t is more expéves. . . to use juice instead
of water or syrup.ld. 1 7.

The Price Premium Model’s inability to accodot any differences between the identified
Dole products and Dr. Capps’ chosen comparphiducts, or for any factors that may cause
consumers to prefer the identified Dole pradumver other identical products—such as brand
loyalty or quality differences between bramtigyeneric products—rendethe Price Premium
Model insufficient unde€ComcastAs Judge Dean Pregerson summarized ifPD® case, “the
Price Premium model simply calculates whatghee difference [is]. This damages ‘model’ does
not comport withComcass requirement that class-wide damadpe tied to a legal theory, nor can

this court conduct the required ‘dgpus analysis’ where there is hiotg of substance to analyze.”
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POM, 2014 WL 1225184, at *5. Therefore, becaugeRhce Premium Model does not offer a

class-wide measure of damages that is tigtéqroper legal theory, the Price Premium Model

does not comply with the predomirc@requirement of Rule 23(b)(Zomcast133 S. Ct. at 1430.
iii. Regression M odel

Dr. Capps’ final proposed damages model iSemonometric or regression analysis,” (“the
Regression Model”). Capps Deffl18. “Regression analysis invek the relationship between a
variable to be explained, known as the ‘dependanéable,” such as the quantity demanded of a
particular good or the price of a particular gomal additional variables that are thought to
produce or to be associated with the depethdariable, known athe ‘explanatory’ or
‘independent’ variables. . . . Ra&gsion analysis may be usefudetermining whether a particular
effect is present as well as in measuring the magnitude of a particular é&fe§t?9. Dr. Capps
explains: “It is well documented in the econosliterature that commoykecognized factors are
associated with sales, the dependent varialilee regression analysesmmely price of the
product, prices of competing and complemgnfaoducts, income, advertising, seasonality, and
regional differences. . . . By controlling for théaetors and considering differences in sales of
Dole fruit products before and after the labeloighe language ‘All Natufdruit,” a quantitative
measure of damages in thitggation may be provided.ld.  20. In other words, Dr. Capps
proposes to determine Dole’s gains from itsgdbk misrepresentations by examining sales of the
identified products before and after Dole plateslalleged misrepresentations on its product
labels, using regression analysistmtrol for other variables thabuld otherwise explain changes
in Dole’s sales.

As outlined aboveComcastequires that “any model suppiag a plaintiff's damages case
must be consistent with its liability cas€bmcast133 S. Ct. at 1433 (quotation omitted). More
specifically,Comcaststates that the plaintiff's damagesddel purporting to seevas evidence of
damages in this class action must measure oogetdamages attributable to [the defendant’s
conduct].”Id. “Calculations need not be exaadty’, and courts within this district have interpreted

Comcasts “not articulat[ing] any requirement tleattamage calculation lperformed at the class

29
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

certification stage,In re Cathode Ray Tube (CRT) Antitrust LitiglDL No. 1917, 2013 WL
5429718, at *22 (N.D. Cal. June 20, 20X8port and recommendation adoptédDL No. 1917,
2013 WL 5391159 (N.D. Cal. Sept. 24, 2013). Newadss, the plairffimust provide enough
detail for the court to determine that the pldiistidamages model is “consistent with its liability
case,"Comcast133 S. Ct. at 1433ee alscChavez268 F.R.D. at 379 (“At class certification,
plaintiff must present a likely method for deténng class damages, though it is not necessary t
show that his method will work with certaintytats time.” (internafjuotation marks omitted)).

The Court finds that Dr. Capps’ Regressidadel sufficiently ties damages to Dole’s
alleged liability undeComcastDr. Capps’ Regression Model isolates the effect of the alleged
misrepresentation by controlling for all other factibvat may affect the price of Dole’s fruit cups
and the volume of Dole’s sales. For examalg] significantly, the Regression Model compares
data on identical Dole products: the product betbe label statement was introduced, and the
same product after its label inclutithe alleged misrepresentati@eeCapps Decl. 11 20, 21. This
distinguishes the Regression Model from the damages model reje&t@d/42014 WL 1225184,
at *5, and the Price Premium Model found insuéfiti here, because the Regression Model ensu
that factors like brand loyaltgnd product quality remain cdast. The Regression Model also
controls for variables such 8®le’s advertising expenditurethe prices of competing and
complementary products, the disposabtome of consumers, and populatith.f 21. Therefore,
asComcastontemplates, Dr. Capps’ Regression Mddedes damages to Dole’s alleged liability
by accounting for several factordet than the alleged misbranditigit might influence changes
in price or sales.

Dole cites two previous cases in which Bapps’ proposed methodologies were rejected
SeeOgden 2014 WL 27527, at *1Xottaras v. Whole Foods Markets, In281 F.R.D. 16, 25
(D.D.C. 2010). However, bottases are distinguishable.

In Ogden this Court found summary judgment propeth respect to plaintiffs’ damages
claims because rather than calculatinmmdges, Dr. Capps had only “stated thattald provide

such an estimate and offered a general desaripfiseveral methods he might use to do so.”
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Ogden 2014 WL 27527, at *13. The Court concludedttBr. Capps’ “description of methodology
[was] not evidence of the proper amouohtestitution in [that] caseld. The Court’s grant of
summary judgment to the defendant©igdenwas based on the fact tidiscovery had closed and
the plaintiff had neithefexplain[ed] her failure to providany evidence of #hactual amount of
restitution to which she [was] entitled, nor [requested] further discovery” on theldsue.

Here, Dole argues that the Court should deny class certification because Dr. Capps hg
yet run his regressions. Opp’niat-19. Brazil counters that Doteas not provided the necessary
discovery for Dr. Capps to finishhanalysis. As an initial mattédgdenis distinguishable
because discovery has yet to close in this GeseECF No. 78, at 2 (sihg fact and expert
discovery cut-offs of July 10, 2014). Furthermdde)e did not produce the discovery necessary
for Dr. Capps’ analysis before class certificatwas briefed betweelanuary 31, 2014 and March
27, 2014. Dole’s statements in the partMsirch 7, 2014 Discovery Dispute Joint Report #1

(“DDJR #1”) to Magistrate Judge Lloyd are raliag. As Dole stated in that filing:

The issue is timing. Producing sensitive finml data and documents before a class
has been certified is premature, as thisrmation pertains solely to damages.
Plaintiff effectively admits as mucbgcause he filed his motion for class
certification without such information, siocannot have been relevant to class
issues. That motion for class certificm is set for heamg on April 17, 2014.

That said, given the other impending date.g., expert discovery cutoff), Dole
offered to produce non-privileged finanictkta and documents after the April 17,
2014 class certification hearinghis would provide Plaintiff with adequate time to

review and analyze the documents ptethe June 13, 2014 Opening Expert
Report deadline. Plaintiff declined that offer.

ECF No. 113, at 21d. at 3. Dole cannot use damages discpesrboth a sword and a shield. In it
DDJR #1, Dole claims that it need not proddszovery relevant to damages before class
certification because the discovery is not relevardass certificationyet, Dole opposes class
certification on the basis that D€apps has not performed his regression analysis. According tg

Brazil, Dr. Capps cannot performshiegression analysis withaiie discovery Dole refused to

" Dole also contested the relevance of praayithe 2004-2007 labels for the identified products,
which Brazil contends are relevant to Drppa’ damages calculation. Magistrate Judge Lloyd
found that as to the labels, “even given the neddilow threshold for devance at the discovery
stage, Brazil failled] to make an adequate shgivbecause his assenti® of relevance were
“entirely conclusory.” ECF No. 123, at 3.
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produce. On April 1, 2014, Magistrate Judge Llaptnpelled the production of such discovery by
April 7, 2014, after class certification had been flillefed. Consequentiyhie Court cannot credit
Dole’s arguments that Dr. Cap@asalysis is insufficient undé&€omcastwvhen Dole itself
contributed to Dr. Capps’ failut® complete his regression analysis. Nor can the Court accept
Dole’s contention thafomcastequires Dr. Capps to compldies regression analysis when Dole
argued the opposite to igmstrate Judge Lloyd.

As to theKottarascase cited by Dole, the courtKottarasrejected Dr. Capps’ proposed
method of showing “monetary loasiributable to the anti-copetitive aspect of the merger
between” two supermarket chains. 281 F.R.D. at 22. The court initially tiatethe plaintiff was
not required to “offer evidence as to the amourdarhages at [the classrtifcation] stage;” but
rather she only needed to “show that thet bf damage [could] be proven using common
evidence."ld.

Subjecting Dr. Capps’ proposed regressioalysis to “rigorousanalysis,” theKottaras
court rejected the proposed model because: (1) while it may have been sufficient to calculate
losses consumers suffered as a result of theendige model failed “to take into account any
benefits customers may have received theredoyd; (2) the proposed model was “not sufficiently
developed to meet Plaintgfburden of showing that conom questions predominate over
individual ones, as required by Rule 23(b)(3J."at 24, 26. The court quoted a case from this
district for the proposition that aas are “increasingly skepticaf plaintiffs’ experts who offer
only generalized and theoreticginions that a particulanethodology may serve this purpose
without also submitting a functioning model thatadored to market facts in the case at hail.”
at 27-27 (citingn re Graphics Processing Units Antitrust Litigatji®b3 F.R.D. 478, 492 (N.D.
Cal. 2008)).

For reasons already discusskditarasis distinguishable. Dr. Capps’ regression would
control for other factors (such psce, seasonality, and regiomtiferences) that could explain
changes in Dole’s sales figurésat may otherwise erroneously &ttributed to Dole’s label

statements. Moreover, the Regression Modeipares data on idenél Dole products—the
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product before the label statem&ras introduced, and the samedghuct after its label included the
alleged misrepresentatiocBeeCapps Decl. {1 20, 21. Dr. Capps’ proposed modebitaras
accounted for the adverse price impacts ofpgesuarket merger but completely omitted any
measurement of the benefits of such a meigettaras 281 F.R.D. at 23-24. By contrast, the
regression model here contempldtestors other than the allegedsbranding that might influence
market price, including “expenditures associattth the advertising and promotion” of the
products at issue, prices ofraplementary products, disposapkrsonal income of consumers,
and population. Capps Decl.  21.

Dole attacks the methodological rigor oétRegression Model on only one basis. Dole
argues that the Regression Modesea individual issues becaysccording to Dole, the model
will be unable to account for price differencesdxhon the nature ancchtion of the outlet in
which they are sold, or the availability of discaurpp’n at 22. Because of these variations, Do
contends, different consumers allegedly suffelifférent amounts of damages. However, Dole
does not explain how these regiopate differences would impact the actual measure of damag
in the Regression Model: prichanges within regions thatrcespond to the introduction and/or
removal of the allegedly misleading label statetmelror example, if a Dole fruit cup costs $4.00
in San Francisco and $3.00 in Sacramento ®hi80 unit disparity does not necessarily influence
how the price would change as a result of amendiagtbduct’s label to claim that the fruit cup ig
“All Natural.” If both prices increase by $0.10, puaslers in San Francisco and Sacramento hav
both suffered the same amount in damages, $0.10. Even if the price increase is proportional,
price change will still reult in largely similar damages to both purchasers: if prices increase by
5%, the purchaser in San Francisco will pay $0.20 more per fruit cup, and the purchaser in
Sacramento $0.15. Regardless, damages can kte tieel liability theoy and calculated on a
classwide basis.

Furthermore, to the extent that Dole objecteetgional price disparitee and not differences
in price changes, Dr. Capps’ Regression Model ctsfop any such regional differences to ensur

that the resulting damages figugady cover the benefit Dole received from its label statements.
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Capps Decl.  2Xomcastkstablishes that “[c]alculationsegtnot be exact, but at the class-
certification stage (as at triaBny model supporting a plaintiff's damages case must be consistent
with its liability case."Comcast133 S. Ct. at 1433 (citation and quotation omitted). Dr. Capps’
Regression Model comports with this requireme&nen if there are regional differences as Dole
contends, the Regression Mbdesufficiently precise undé€€omcastand the model’s ability to
control for other factors that calihffect Dole’s sales ensures tlhat Capps’ damages figures are
tied only to Dole’s liability. Therefore, becauBeazil has advanced a damages methodology that is
capable of “tracing the damages to the plaintifotly of liability,” Braal has successfully shown
that questions common tbe class predominateindell, 2014 WL 841738, at *14.

Accordingly, because Brazil's proposedraégyes model provides a means of showing
damages on a classwide basistigh common proof, the Court condes that Brazil has satisfied
the Rule 23(b)(3) requirement that commssues predominate over individual ones.

2. Superiority

A class action brought under Rule 23(b)(3) nmhestsuperior to other available methods for
fairly and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3). To make this
determination the Court considers: (1) the classb@s’ interests in individually controlling the
prosecution or defense of separ@atéons; (2) the extent and natufeany litigatbn concerning the
controversy already begun by oraawst class members; (3) the dability or undesirability of
concentrating the litigation of the claims in thetgallar forum; and (4) the likely difficulties in
managing a class action. Fed. R. Civ. P. 23(b)(3)(A)-(D).

The superiority requirement tests whettaasswide litigation of common issues will
reduce litigation costs andgmote greater efficiencyValentino v. Carter-Wallace, Inc97 F.3d
1227, 1234 (9th Cir. 1996). “If each class membertbdiigate numerousral substantial separate
issues to establish his or her right to recamdividually a class amn is not superior.Zinser, 253
F.3d at 1192.

Dole does not dispute that a class actiomjgdor to other available methods for the fair

and efficient adjudication of this controversy.relethe value of each individual claim is likely
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small, such that the only practical way for tbése to proceed is as a class action. Moreover,
neither party has raised any issugated to efficiency, and the Cofirids that this dispute is more
efficiently resolved as a claastion. Accordingly, the superioritgquirement to certify a Rule
23(b)(3) class is met.

V. CONCLUSION

For the foregoing reasons, the Court GRANAI&Intiff’'s Motion for Class Certification.
Brazil has satisfied the requirementsRafles 23(a), 23(b)(2), and 23(b)(3).

The Court therefore CERTIFIES the followinss under Rule 23(b)(2): “All persons in
the United States who, from April 11, 2008, until théedaf notice, purchased a Dole fruit product
bearing the front panel label statement ‘All Natdmauit’ but which conained citric acid and
ascorbic acid. Excluded from the class are (1) Dole and its subsidiaries and affiliates, (2)
governmental entities, and (3) the Court tachlthis case is assigned and its staff.”

The Court also CERTIFIES the following skaunder Rule 23(b)(3): “All persons in
California who, from April 11, 2008, until the dadénotice, purchased a Dole fruit product
bearing the front panel label statement ‘All Natdmauit’ but which conéined citric acid and
ascorbic acid. Excluded from the class are (1) Dole and its subsidiaries and affiliates, (2)
governmental entities, (3) the Court to which ttase is assigned and its staff, and (4) All person
who make a timely election to be excluded friili@ Class.” The Court DENIES Plaintiff's Motion
for Class Certification o& nationwide 23{)(3) class.

The Court APPOINTS Plaintiff Chad Braas the class representative, and Pratt &
Associates, Charles Barrett, P.C., andr&aLaw Group, P.A. as class counsel.

The Court DISMISSES with prejudice the Dol®gucts and label statements identified in
the SAC for which Brazil did nahove for class certification.

Within 14 days of the date of this OrdBrazil shall file an amended complaint that
amends the class definitions to comport withGoeirt’s certified class dimitions, and deletes the
dismissed Dole products and label statemengsntiffs may not make any other substantive

change to the complaint, unless Defant stipulates to the change.
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IT ISSO ORDERED.

Dated:May 30, 2014 %‘a {J" ‘:.e‘ _
LUCY H. K

United States District Judge
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