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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

CHAD BRAZIL, an individual, on his own ) Case No.: 12-CV-01831-LK
behalf and on behalf of all others similarly )
situated, )
) ORDER GRANTING IN PART AND
Plaintiff, ) DENYING IN PART DEFENDANT'S
V. ) MOTION TO DECERTIFY
)
DOLE PACKAGED FOODS, LLC, ) [REDACTED VERSION]
)
Defendant. )

Before the Court is a Motion to Decertibyought by Defendant Dole Packaged Foods,
LLC (“Dole”), a subsidiary of Dole Food Compg Inc. ECF No. 171 (“Mot.”). Plaintiff Chad
Brazil (“Brazil”) opposes the motion, ECF No. 17Dp’'n”), and Dole hareplied, ECF No. 202
(“Reply”). Having considered theubmissions of the pags, the relevant law, and the record in
this case, the Court hereby GRANTS in pad BXNIES in part Dols Motion to Decertify.
l. BACKGROUND

A. Factual Background

Dole, a limited liability corpaation with principaplace of business in Westlake Village,
California, “is a leading producef retail food products” that Be “to consumers through grocery
and other retail stores throughout the Unitesité®t.” ECF No. 148, Third Amended Complaint
(“TAC") 111 16-17.

Brazil is a California consumer who “cardsoat the nutritional content of food and seeks
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to maintain a healthy diet.” TAC |1 15, 76. “Allthe misconduct alleged [in the TAC],” Brazil
claims, “was contrived in, implemented and has a shared nexus with Californi&d” I 18.

From April 11, 2008, to the present, Brazil lsgent over $25.00 on Dole’s food products, which
he contends are “misbranded” irolation of federal and state lavd. 11 1, 5, 76. In particular,
Brazil alleges that he purchasi@ following three food products:

(1) Dole Frozen Wildly Nutritious Sigmare Blends—Mixed Fruit (12 oz. bag);

(2) Dole Mixed Fruit in 100% Fent Juice (4 oz. cups); and

(3) Dole Tropical Fruit in Light Syip & Passion Fruit Joe (15.25 0z. can).

Id. § 2. Brazil refers to these products eclively as the “Purchased Productd’

The TAC also alleges claims based on seven additional products that Brazil did not
purchase, but which are, according to Brazil, substénsimilar to those that he did in that they
“(i) make the same label representations . .thad?urchased Productsia(n) violate the same
regulations.” They include:

(4) Diced Peaches in 100% Fraittice (4 oz. plastic cups);

(5) Diced Apples in 100% Fruduice (4 oz. plastic cups);

(6) Diced Pears in 100% Fruitiice (4 oz. plastic cups);

(7) Mandarin Oranges in 100% Rrduice (4 oz. plastic cups);

(8) Pineapple Tidbits in 100% Pirmgae Juice (4 oz. plastic cups);

(9) Tropical Fruit in 200% Jae (4 oz. plastic cups); and

(10) Red Grapefruit Sunrise in 10Q¥ice (4 oz. plastic cups).

Id. § 4. Brazil refers to this second group ajqurcts as the “Substantially Similar Productkd”
13.

Brazil alleges that Dole makesimerous representations on keels of these ten products
that are unlawful, as well as false and mislegdimder federal and California law. TAC { 8-14.
According to Brazil, regulations issued by th@od and Drug Administrain (“FDA”) dictate that
Dole may not claim that a product is “all naturdlit contains “unnatural ingredients such as
added color, [or] synthetignd artificial substancesld. I 30;see als®1 C.F.R. 8§ 101.22 (setting

forth the circumstances under which added cadasartificial flavors must be disclosed on a
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package’s label). Dole’s producee mislabeled, Brazil allegesdause they “contain artificial
ingredients and flavorings, artifadicoloring and chemical preservasy” precluding Dole’s use of
the term “natural.” TAC 11 36-39. Specifically, Bitazontends that all teaf the products listed
above contain the label statement “All Naturaligt which Brazil alleges is misleading because
all ten products contain ascorbic acid (commdmown as Vitamin C) and citric acid, both
allegedly synthetic ingredients. ECF No. 142, O@&anting in Part and Dging in Part Brazil's
Motion for Class Certificatiof‘Class Cert Order”) at 3.

B. Procedural History

Brazil filed his original Comiaint on April 11, 2012, naming both Dole Packaged Foods,
LLC, and Dole Food Company, Inc., as DefendarECF No. 1. Brazil brought claims under,
inter alia, California’s Unfair Competition ka(“UCL"), Cal. Bus. & Prof. Code § 17206t seq.
Fair Advertising Law (“FAL”"),id. 8 17500et seqg.and Consumers Legal Remedies Act
(“CLRA"), Cal. Civ. Code § 175@t seq.Defendants filed a Motioto Dismiss on July 2, 2012.

ECF No. 16. Rather than responding tortiation, Brazil filed a First Amended Complaint

(“FAC”) on July 23, 2012. ECF No. 25. The Courrnidenied Defendants’ Motion to Dismiss a$

moot. ECF No. 28.

On August 13, 2012, Defendants filed a Motioismiss the FAC. ECF No. 29. Brazil
opposed the motion on August 31, 2012, ECF3%0.and Defendants replied on September 14,
2012, ECF No. 37. After holding a motion hegron January 24, 2013, ECF No. 53, the Court
granted in part and denied in part thetMo to Dismiss on March 25, 2013, ECF No. 59. The
Court granted leave to amerathd Brazil filed a Second Amerdi€omplaint (“SAC”) on April
12, 2013. ECF No. 60. In response to the SA€fendants again filea Motion to Dismiss on
April 29, 2013. ECF No. 62. Brazil oppost motion on May 20, 2013, ECF No. 68, and
Defendants replied on June 3, 2013, ECF No. 71. Tet@ranted in part and denied in part the
Motion to Dismiss on September 23, 2013. ECFMo. The parties thestipulated to the
dismissal of several products that Brazil tedfifiee had never purchased. ECF No. 88 at 2. In
addition, the stipulation disssed Defendant Dole Food Company, Inc., from the dase.

Brazil filed a Motion for Class Certificain on January 31, 2014. ECF No. 96. Dole
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opposed the motion on March 6, 2014, ECF Ni%, and Brazil replied on March 27, 2014, ECF
No. 117. The Court granted in part and denigglirt the Motion for Giss Certification on May
30, 2014. Class Cert Order at 1. In its Mayo8fer, the Court certified two classdd. at 35.

The first, certified under Rule 23(b)(2) of tRederal Rules of Civil Bcedure (the “Injunction

Class”), includes:

All persons in the United States whoorir April 11, 2008, until the date of notice,
purchased a Dole fruit product bearing the front panel label statement “All Natural
Fruit” but which contained citric acidnd ascorbic acid. Excluded from the class
are (1) Dole and its subsidies and affiliates, (2) govemrmental entities, and (3) the
Court to which this case assigned and its staff.

Id. The second, certified under Rule 23(b)tBe “Damages Class”), includes:

All persons in California who, fromApril 11, 2008, until the date of notice,
purchased a Dole fruit product bearing the front panel label statement “All Natural
Fruit” but which contained citric acidnd ascorbic acid. Excluded from the class
are (1) Dole and its subsidiaries andiliafes, (2) governmental entities, (3) the
Court to which this case is assigned #@sdstaff, and (4) All persons who make a
timely election to be excluded from the Class.

With respect to the Damages Class, Brazihmages expert, Dr. Oral Capps, advanced
three models for measuring “the price premiumfatable to Dole’s use of the ‘All Natural Fruit’
label statements.” Class Certder at 26. Of those three, t@eurt accepted only the model base
on “econometric or regression anagy/qthe “Regression Model”)ld. at 29. The Court concluded
that the Regression Model, as presentedadXburt then, “provide[d] a means of showing
damages on a classwide basmtiygh common proof,” thus “satisf[ying] the Rule 23(b)(3)
requirement that common issues predominate over individual oltesat 34. In reaching this
conclusion, the Court rejected Dole’s argument thests certification should be denied “because
Dr. Capps ha[d] not yet run his regressionigl’at 31. The Court did dwecause Dole’s failure to
provide the necessary discoverysabe reason Dr. Capps had beerblsto run his regressions.
See idat 31-32. Declining to alloWole to “use damages discovery as both a sword and a shie

id. at 31, the Court certified the proposed DgawmClass even though Dr. Capps had yet to

4
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION TO DECERTIFY

Id,”



United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

conduct the regression analysis.

On June 6, 2014, Dole moved for reconsideration, ECF No. 145, and on June 12, 2014
Brazil filed his TAC, ECF No. 148. The Couk¢nied Dole reconsaifation on June 16, 2014.
ECF No. 150 (“Order Denying Recons.”) at 7.itsorder doing so, the Court found that “althoug
Dole raises potentially legitimate concerns dli#nazil’s ability to prove damages,” Dole’s motion
was premature because “Dr. Capps has yet to serve his expert réghcat. 6. If at the close of
expert discovery “it turns out that Dr. CajgpRegression Model oaot adequately assess
damages on a classwide basi3gle, the Court concluded, would “have a basis to move for
decertification.” Id.

On August 21, 2014, Dole filed the instanotion to Decertify. Mot. at 18.In the
alternative, Dole reque=d a “non-testimoniaDaubert review of the reliability and relevance of
Dr. Capps’ testimony.ld. at 17-18. Brazil filed his Opposition on September 11, 2014. Opp’n
19. Dole filed a Reply on September 25, 2014. Reply at 11.

. LEGAL STANDARD

“Even after a certification order is entered, the [Court] remains free to modify it in the li
of subsequent developments in the litigatio@én. Tel. Co. of Sw. v. Falco#b7 U.S. 147, 160
(1982);see alsd~ed. R. Civ. P. 23(c)(1)(C) (“An order thgttants or denies class certification may
be altered or amended before final judgmentThe standard used bydltourts in reviewing a
motion to decertify is the same as the standard whamsidered Plaintiffs’ certification motions.”
Ries v. Ariz. Beverages USA LLb. 10-01139 RS, 2013 WL 1287416, at *3 (N.D. Cal. Mar. 2§
2013). “On a motion for decertification, the burden remains on the plaintiffs to demonstrate ‘t
the requirements of Rul@3(a) and (b) are met.’Td. (quotingMarlo v. United Parcel Serv., Inc.

639 F.3d 942, 947 (9th Cir. 20113ge also Negrete v. Allianz Life Ins. Co. of N.,287 F.R.D.

1 On June 13, 2014, Dole filed a Petition Rermission to Appeal the Court’s class
certification order under Rule 23(@f the Federal Rules of Civil Procedure. ECF No. 149. On
September 22, 2014, the Ninth Cirasgued an order holding thetgien, as well as Brazil's
“conditional cross-petition,” in abeyance pendihg Court’s resolution dhe instant motion.
ECF No. 193, Ex. A.

% Dole has simultaneously moved for summandgiment and to strikéme declarations of
Julie Caswell and Edward ScarbrougdeeECF No. 168.
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590, 598 n.1 (C.D. Cal. 2012) (“To the extent thatMegio cases conclude that a defendant bea
the burden on a motion to decertify of demonstratinag ‘the elements [of] Rule 23 have not beer
established,Gonzales v. Arrow Fin. Servs. L1.@89 F. Supp. 2d 1140[, 1153] (S.D. Cal. 2007),
these cases are no longer good law.”). Thddmrtherefore, remains with Brazil.

Federal Rule of Civil Procedure 23, whigbverns class certification, has two sets of
distinct requirements that Brazil must establisfol@ethe Court may certify a class. Brazil must
satisfy all of the requirementd Rule 23(a) and at least ooéthe prongs of Rule 23(b).

Under Rule 23(a), the Court may certify a clasky where “(1) the class is so numerous
that joinder of all members is impracticable; f#8re are questions of law or fact common to the
class; (3) the claims or defenses of the represeatpéirties are typical of ¢hclaims or defenses of
the class; and (4) the representative partiesfavily and adequately protect the interests of the
class.” Fed. R. Civ. P. 23(a). Courts refer wsthfour requirements, which all must be satisfied
maintain a class action, as “numerosity, commoypapicality and adequaayf representation.”
Mazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). Further, courts have implieg
an additional requirement:dlclass to be certified musé “ascertainable.Bruton v. Gerber
Prods. Co. No. 12-CV-02412-LHK, 2014 WL 2860995, at {fR.D. Cal. June 23, 2014) (citing
Marcus v. BMW of N. Am., LL&87 F.3d 583, 592-93 (3d Cir. 2012)).

In addition to meeting the reqaments of Rule 23(a), the Counust also find that Brazil
has satisfied “through evidentiary proof” onetlo¢ three subsections of Rule 23(Romcast
Corp. v. Behrend133 S. Ct. 1426, 1432 (2013). As releviaamte, the Court may certify a Rule
23(b)(2) class if “the party oppaog the class has acted or refused to act on grounds that apply
generally to the class, so tHatal injunctive relief or corrgponding declaratory relief is
appropriate respecting the classaashole.” Fed. R. Civ. P. 23(b)(2). The Court may certify a
Rule 23(b)(3) class if it finds that “questionslaiv or fact common to class members predomina
over any questions affecting onlydimidual members, and that a class action is superior to othe
available methods for fairly and effemtly adjudicating the controversyltl. 23(b)(3).

On the whole, “a court’s clascertification analysis musk ‘rigorous’ and may ‘entail

some overlap with the merits of the plaintiff's underlying claimAingen Inc. v. Conn. Ret. Plans
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& Trust Funds 133 S. Ct. 1184, 1194 (2013) (quothal-Mart Stores, Inc. v. Duke$31 S. Ct.
2541, 2551 (2011)kee alsdMazza 666 F.3d at 588 (“Before certifyy a class, the trial court
must conduct a ‘rigorous analyste’ determine whether the partye&eng certification has met the
prerequisites of Rule 23.” (internal quotatimarks omitted)). Nevertheless, “Rule 23 grants
courts no license to engagefire-ranging merits inquiries #te certificaion stage.” Amgen 133
S. Ct. at 1194-95. “Merits questions may be aered to the extent—buwinly to the extent—that
they are relevant to determining whetherfhde 23 prerequisites for class certification are
satisfied.” Id. at 1195. Within the framework of Rule 2Be Court ultimateljhas broad discretion
over whether to certify adecertify a classUnited Steel Workers Int'l Union v. ConocoPhillips
Co, 593 F.3d 802, 809-10 (9th Cir. 2010).
1. DISCUSSION

In its Motion to Decertify, Dolenakes two chief contention&:irst, Dole argues that the
Damages Class certified under Rule 23(b)(3) shbaldecertified because Dr. Capps’ Regressio
Model is fundamentally flawed, renderingritapable of measuring only those damages
attributable to Dole’s alleged misbranding. Mait6-17. Second, Dole contends that the Damag
Class, as well as the Injunction Class certifiedaurRule 23(b)(2), should be decertified because
neither is ascertainabléd. at 18. The Court addresses each argument irf turn.

A. Rule 23(b)(3) Predominance

For a class action to be certified under Rule 23(b)(3), the oégpsesentative must show
that “questions of law or fact common to themfxers of the class predominate over any questiot
affecting only individual membersd that a class action is superiorother available methods for
the fair and efficient adjudication of the cantersy.” Fed. R. Civ. P. 23(b)(3). Only the
predominance requirement is at issue here.

“The Rule 23(b)(3) predominance inquiry” is am to “test[] whether proposed classes ar

sufficiently cohesive to warraidjudication by representationAmchem Prods., Inc. v. Windsor

% Dole does not challenge that Brazil has satiséiach of the four Rule 23(a) requirements.

Nor does Dole challenge Brazil's satisfactiortted Rule 23(b)(2) requirements or the Rule
23(b)(3) superiority requiremenAll of these requirements are met for the reasons stated in the
Court’s May 30 order. Clag3ert Order at 11-19, 34-35.

7
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT’S MOTION TO DECERTIFY

=]

es

D




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

521 U.S. 591, 623 (1997). “When common questioasgnt a significant aspt of the case and
they can be resolved for all memb@f the class in a single adjadtion, there is elar justification
for handling the dispute on a representative rather than on an individual béaiddn v. Chrysler
Corp., 150 F.3d 1011, 1022 (9th Cir. 1998) é@ntal quotation marks omitted).

To satisfy the Rule 23(b)(3) predominancguieement, Brazil must present a damages
model that is “consistentith [his] liability case.” Comcast133 S. Ct. at 1433 (internal quotation
marks omitted). More specifically, Brazil's regsson “model purporting to serve as evidence of
damages in this class action must measure ooBetdamages attributable to [Dole’s conduct].”
Id. At this stage, however, “[clallations need not be exactd.

The type of damages that Brazil's modet¢ks to prove is restitution, a remedy whose
purpose is “to restore the status dpyoreturning to the plaintiff funds in which he or she has an
ownership interest.’Kor. Supply Co. v. Lockheed Martin Car@9 Cal. 4th 1134, 1149 (2003).
The UCL, FAL, and CLRA authorize trial courtsdgoant restitution to private litigants asserting
claims under those statuteSee Colgan v. Leatherman Tool Grp., JA&5 Cal. App. 4th 663, 694
(2006). The proper measure of restitution mialabeling case is the amount necessary to
compensate the purchaser for the differentedyen a product as labeled and the product as
received.See idat 700 (rejecting restitutionary award fooducts “Made in U.S.A.” where expert
“did not attempt to quantify either the dollar value of the consumer impact or the advantage
realized by [the defendant]”). This calcutaticontemplates the prodian of evidence that
attaches a dollar value to the “consumerastpcaused by the unlawful business practidds.
Restitution is then determined by taking the difference between the market price actually paid
consumers and the true market pribat reflects the impact ofetunlawful, unfair, or fraudulent
business practicesNerdebaugh v. Blue Diamond Growekp. 12-CV-2724-LHK, 2014 WL
2191901, at *22 (N.D. Cal. May 23, 2014). Acdogly, Brazil must present a damages
methodology that can determine the price premitinibatable to Dole’sise of the “All Natural

Fruit” label statements.
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1. The Regression Model

Dr. Capps’ Regression Model, which the Cousdlipninarily approved in its May 30 order,
seeClass Cert Order at 29-34, purports to deterrtheeorice premium attributable to Dole’s use
of the “All Natural Fruit” label on its products. #gression analysis involves the quacdfion of
the relationship between a variabdebe explained, known as thepgadent variable and additiona
variables that are thought to producdo be associated with thlependent variable, known as the
explanatory or independent vabiles.” ECF No. 178-10, ExpdReport of Dr. Oral Capps, Jr.
(“Capps Report”) 1 6. “VariablgsDr. Capps explained, “ofteare quantitative measures like
price, volume sold, or dollar sales,” but they “also may be qualitative in nature to represent e\
such as seasonal fluctuations, year-to-year fltictos, or presence or absenof a labeling claim.”
Id. The goal of regression analysis is “to iselathether a particularlegionship exists between
the dependent and independent variables ansdasuring the magnitude of this relationship
while controlling for other factrs that could also influee the dependent variableld.

As Brazil acknowledges, Opp’n at 2, Dr. Cajpusially proposed using regression analysis
to measure “the portion of salesttributable to Dole’s use of the “All Natural Fruit” label, ECF
No. 101-9, Declaration of Dr. @r Capps, Jr. (“Capps Decl.”) § 18. To do so, Dr. Capps
anticipated that he would “examin[e] sales ofittentified products before and after Dole placed
the alleged misrepresentations on its product labslag regression analysis to control for other

variables that could otherwigaplain changes in Dole’s salé Class Cert Order at 28¢eCapps

Decl. 1 21-22. In granting classertification, the Courrelied on Dr. Capps’ representation that he

would be conducting this type b&fore-and-after analysis oncelB@rovided him the necessary
discovery. SeeClass Cert Order at 30[8]ignificantly, the Regressn Model compares data on
identical Dole products: the produmefore the label statememgs introduced, and the same
product after its labehcluded the alleged misrepresentation.”).

Dr. Capps was unable to do so, however.itAsned out, discoveryevealed that the

labels for nine of the témproducts certified did not actually ahge during the class period. Order

* Although the Court certified class as to ten Dole producteeClass Cert Order at 3, 35,
there was insufficient data for Dr. Capps to perf a regression analysis on one of them, “Red
Grapefruit Sunrise,” Capps Report § 22; Capps Bep3. Because no damages analysis could |

9

Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION TO DECERTIFY

ents

e




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Denying Recons. at 5; ECF No. 177-3, DepositiobiofOral Capps, Jr. (“Capps Dep.”) at 33-34,
40-41. This fact, Dr. Capps assured the Calitithot doom the Regression Model as a means f¢
determining damages. “[l]t is nevertheless posdibluse econometric or regression analysis,” h
claimed. Capps Report § 7. But Dr. Capps hathémge his methodology as a result. Capps De
at 7-8. He instead employed a type of regi@n methodology known &isedonic price analysis”
or “hedonic regression.” Cappeport { 8. Dr. Capps explainkedonic regression in his expert

report:

The hedonic regression allows us to htite the impact on price associated with
various product attributesatluding product labels. Intrénc values otthe various
attributes may be recovered by specifying fhices of food produs as a function

of these attributes. In this litigatiotg implement the hedonic regression approach,
we must consider prices of the Defendamiroducts (with the labeling claim) as
well as prices of comparable products (wothwithout the labeling claim). In this
way, with the hedonic regression approach,anein position tesolate the impact

of the [“All Natural Fruit”] labeling clan on the prices of [Dole] food products.

Id. By “controlling for other attributes that maypact product prices in éregression analysis,”
Dr. Capps affirmed that he could “ascertainithpact of the [“All Natural Fruit’] labeling claim
on prices of [Dole] food products.id.

What Dr. Capps did in this case may, at a garievel, be characterized as a two-step
process.SeeOpp’n at 3. First, he conducted a hedamgression analysis to determine whether
the label statement “All Natural Fruit” had anytstcally significant impacbn the prices of the
Dole products certified by the Court. Cappp&e {1 19-26. For each product, the analysis
produced a coefficient, or multiplier, purportingrepresent the percentage change in the produg
price attributable to the statement “All Naturaliff’ trying to control for all other factordd.

11 27-28. Second, Dr. Capps multiplied the coeffideneach product by the total retail dollar
sales in California associatedth that product dung the relevant time period and added the

resulting values togethetd. 11 29-32. By doing so, Dr. Capps purported to estimate the total

or was generated with respégotthis product, Capps Degt 33, the Court GRANTS Dole’s
Motion to Decertify the Damagé3lass as to this product.
10
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value of restitution (or damages) for all oétthallenged productiuring the class periotld.
1 34.

To conduct the hedonic regression analysisdapps collected data from Information
Resources, Inc. (“IRI”), which lists weeklytedd sales information by brand and by Universal
Product Code (“UPC”). Capps Report { 15. From IRI, Dr. Capps was able to obtain 280 weg
worth of data on Dole’s retail sales for thaliénged products, dating from January 2009 to mid{
May 2014° 1d. 1 15-16. This methodology is knoas a “revealed preference approach”
because it relies on data frauotual retail transactiondd. § 19.

Using the IRI data, Dr. Capps performed a hétloggression analysis using the following
variables: (1) price, the “depdent variable”; and (2) a set ‘@xplanatory variables,” namely
package size, seasonality, year, brand, angdrésence or absencetbé labeling claim “All
Natural Fruit.” Capps Report § 21. Inflatiafas also taken into account by adjusting the
dependent variable, which wagpeessed in logarithmic formid.; Capps Dep. at 57-58. Further,
the dependent variable consistedtd prices of the nine chatiged Dole products as well as the

prices of comparator productspme of which were identifigohsed on the declaration of David

> While the class period begins on April 11, 20D8, Capps was only able to obtain data
going back to January 1, 2009. Capps Report IDr6Capps’ total restition estimates, Brazil
contends, are therefore “camgative.” Opp’n at 3 n.ZeeCapps Report  32.

The one product whose label appears to lthiamged during theads period, the “Frozen
Wildly Nutritious Signature Blends—Mixed Frui{*Frozen Mixed Fruit) product, was also not
amenable to before-and-after analysis bectheséabel had changed by at least September 29,
2008, prior to the January 2009 date when the lotame available. Capps Report T 14; Capps
Dep. at 40-41seeECF No. 107-4. As this product bdahe “All Natural Fruit” label throughout
the entire period for which data was availalileyas also analyzeasing hedonic regression
analysis. Capps Dep. at 41.

® Due to gaps in the IRI data, the “esttina procedure” differed for the “Frozen Mixed
Fruit” and “Diced Apples’products. Capps Dep. at &&eCapps Report | 22. Specifically, an
ordinary least squares (“OLS”) procedure wasdu®r these two products, while a time series
cross-section regression (“TCSREG”) was used for the ethen. Capps Dep. at 45-48, 98-102
The analysis Dr. Capps performed on theseproducts was stilhedonic regressiond. at 48.

" Due once again to gaps in the IRI data, Capps had to create a “composite comparabl
product” for the analysis of the “Dicepples” product. Capps Dep. at 18@g alsacCapps
Report 1 22. He did so by adding all the retail sales for “fouegional brands” and dividing by
the aggregate volume sales for those brandgp<Bep. at 100. FordéH'Frozen Mixed Fruit,”
there was no comparable Del Monte producDsdCapps used a private label product as the

comparator.ld. at 100-O1see alsaCapps Report  22.
11
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Spare, Dole’s vice president wfarketing. Capps Report § Z&e alsd&ECF No. 107, Declaration
of David Spare (“Sare Decl.”) 11 5-10.

Dr. Capps then ran the regressions for edd¢he nine products under two scenarios.
Capps Report § 25. In Scenario 1, Dr. Cappsrasd that both Dole and Del Monte products
made “All Natural” claims on their labeldd. In Scenario 2, Dr. Capps assumed that only Dole
products made the clainid. Dr. Capps modeled these two sameos because he “wasn’t certain”

that the Del Monte products he had found in thed&aset actually made the “All Natural” claim

on their labels. Capps Dep. at 26. Each of the hedonic regressions associated with each scenar

generated estimated coefficients that were, agogtd Dr. Capps, “economically and statistically

significant.” Capps Report § 27. Under each seentre coefficients associated with each

11°}

product were then multiplied by thetal retail dollar sales in California for that product during th
relevant time period and addextyether to derive the estimattedal restitution (or damages)
attributable to the labeling clairopntrolling for all other factorsld.  32. In the end, Dr. Capps
estimated the total restitution (or damages)cjjjjilij under Scenario 1 N
under Scenario 2ld. T 25.

Dr. Capps also presented a third damagesasice(fScenario 3”)wherein he lifted the
hedonic regression coefficient from a 2007 study lnf.Beffrey Anstine seeking to determine thg
price premium traceable to an “All Natural” |dlméaim on yogurt. Capps Report 1 9, 25 (citing
Jeffrey AnstineQOrganic and All Natural: Do Consumers Know the Differen@e?J. Applied
Econ. & Pol'y 15 (2007)). Using that coefficie®r. Capps derived|||jjjjjl] estimate for
restitution (or damages)d. 1 25.

2. The Model’'s Alleged Flaws

Dole argues that the RegressMndel is fatally flawed, and that the Court should decertify

the Damages Class as a result. Mot. at 6-1paiticular, Dole identifiesix flaws, each of which

warrants decertification in Dole’s view: (1) th®urt approved a “sales” regression but Dr. Capp

\"ZJ

performed a “price” regressio(B) the Regression Model confusesand” and “label”; (3) the
Regression Model improperly usestail-level data; (4) the Reggsion Model does not control for

other variables; (5) the Regression Model is ddiltlata errors; and J@he Regression Model's
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Scenario 3 fail€omcast The Court addresses each heréior the reasons stated below, the
Court finds that Dr. Capps’ Regression Model doeaissufficiently isolate the price impact of
Dole’s use of the “All Natural Fruit” labelingaements. Dr. Capps’ model therefore fails under
Comcasto adequately tie damages to Dole’s supposed misconduct.

a. Alleged Flaw #1: Dr. Capps Frformed a “Price” Regression

The first flaw Dole advancas that Dr. Capps performedethwvrong regression. Mot. at 6-
8. Dole contends that Dr. Capps promised the Court he would pertogfora-and-after “sales”
regression, but instead delivered aywdifferent “price” regressionld. at 6-7. Instead of
answering the question the Court approved, “Wiagipened to Dole’s sales when the labels
changed?” Dr. Capps answered “How much nvaoald a retailer charge if a label said ‘Al
Natural Fruit?”” Id. at 7. Dr. Capps, argues Dole, “measured the wrong thiadg.”

Dole is mistaken. What the Courtjreested was “a damages methodology that can
determine the price premium attributable to Dolese of the ‘All Natural Fruit’ label statements.”
Class Cert Order at 26. This wadact the question #t the Regression Modsbught to answer.
SeeCapps Report 1 18 (“The purpose of my analigsie calculate the \Wae consumers place on
the labeling statement ‘All Natural Fruit.””); @ps Dep. at 82 (“The objewtas using regression,
can you ascertain a premium attached to the pcesgfrihe labeling claim, and that’s what is
demonstrated here.”). It isu that Dr. Capps, prior to ohtaéng the necessary discovery from
Dole, initially proposed a regressi analysis that differed fromelone he ultimately performed.
However, so long as Dr. Capps’ analysis is capabisolating the impaabn price traceable to
Dole’s labeling claim, whether he does sothia precise methodology he anticipated using mont
before the close of expatiscovery is of no moment.

The Court requested a damagexdei capable of estimating thprice premium” traceable
to Dole’s “All Natural Fruit” labeling stateménClass Cert Order at 26 (emphasis added).
Although Dr. Capps could have looked at changd3aie’s sales had the labels actually changed
during the class period, it was equally propetion to examine how much consumers overpaid
because of Dole’s alleged misrepresentatic@@ee id(“Restitution can then be determined by

taking the difference between thenket price actually paid byonsumers and the true market
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price that reflects the impact the unlawful, unfair, or &udulent business practicessge also
Kor. Supply 29 Cal. 4th at 1149 (“The objeaf restitution is to reste the status quo by returning
to the plaintiff funds in which he or she has an ownership interest.”). Dr. Capps’ model, which
fails for other reasons exphed in Part 1ll.A.2.dinfra, at least purported to do just the¢eCapps
Dep. at 51 (finding a “17 percent overcharge iger . . attributed to the labeling claim ‘all
natural’” in Scenario 1 based actual sales dbole productsy.

As a result, the Court will not decertify because Dr. Capps conducted a hedonic regres
focusing on price.

b. Alleged Flaw #2: The Model Confuses “Brand” and “Label”

The second flaw Dole advances is that Regression Model confounds the “brand” and
“label” variables. Mot. at 8-11Dole contends that Dr. Cappsodel, in the abstract, assumes
there is no variation in label stestwithin any of the branddd. at 9-10. As explained in Part
l1I.A.2.d, infra, the Court agrees with Dole that @apps made this assumption and that Dr.
Capps did so without verifying whether the noakdproducts he tested actually made an “All
Natural” label claim. Putting that aside for thement, Dole argues thBtr. Capps’ model fails at
a more general level because, based on tiehis assumptions, if one knows the brand, one
should also know with certainty whether ot tize label is presén Mot. at 9-10SeeECF No.
172-3, Rebuttal Expert Report of Professor CArdbcott (“Scott Rebuttal Report”)  32. This
phenomenon, called perfect collimég would ordinarily diminishea model’'s predictive power
because the regression would be incapable ofigagiart the impact of “brand” from “label.”
Mot. at 9; Scott Rebuttal Report 1 28, 82e also In re High-Tech Emp. Antitrust Litiyo. 11-
CV-02509-LHK, 2014 WL 1351040, at *21 n.51 (N.Dal. Apr. 4, 2014) (explaining that

“collinearity may cause regressiortiggates to become(] less precise”).

8 Although ultimately unsatisfactory, Dr. Capps’ regression model here is more
sophisticated than the one Judge Breyer rejectédnas v. ConAgra Foods, In&No. C 12-01633
CRB, 2014 WL 2702726 (N.D. Cal. June 13, 2014¢eMot. at 8 n.11; Reply at 2. Unlike in
Jones Dr. Capps’ model is not “vague,” “abstract,” or “untested.” 2014 WL 2702726, at *20-2

Dr. Capps has provided a list of explanatory vdeisb-e.g., package size, seasonality, year, brand,

and the presence or absencéheflabeling claim—and he attempted to test them by running
regressions for nine of the challenged products under two scenariosigda damages estimate

for each.
14
Case No.: 12-CV-01831-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION TO DECERTIFY

sior

L.




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

To escape the collinearity problem, Dole agtieat Dr. Capps engaged in “intellectually
dishonest” legerdemain by manipulating theand” variable. Mot. at 10-1EeeReply at 4-5. In
Scenario 1, for example, Dr. Capps assigned padducts a value of “1” while all other brands
(e.qg., Del Monte, regional brands, or private lajoeisre coded as “0” for purposes of the “brand”
variable. Scott Rebuttal Report 11 34-36. In Haae scenario, Dr. Capps treated both Dole ang
Del Monte as if they had made the labeling claassigning each a “1” for purposes of the “label”
variable. Id. All other brands receivea “label” code of “0.”1d.° In so doing, Dole asserts that
Dr. Capps elided very real diffarees in brands and the impauabs$e differences have on pricing.
Mot. at 10-11.

Brazil defends Dr. Capps’ approach. “In iegwith brand,” Brazil maintains, “the
bundling of the other products inéosingle category (all other branaist Dole), is acientifically
accepted method to control for brand.” Opp’'di@t According to Brazil, “Dr. Capps’ objective
was to control for the impact on brand and to iadus mislabeling coeffient was not a result of
brand name,” not to “identify the impact of each brand name on pridedt 11 (emphasis
omitted). Brazil asserts that Dr. Capps’ usédofimmy variables” to control for brand was
perfectly proper.ld. at 11-12.

In resolving the issue, theoGrt pauses to note that Bragitlefense of Dr. Capps’ brand
bundling is rather perfunctory. Brazil spends nmtoree attacking Dole’s expert than detailing for
the Court what Brazil's own expertcdand why that was not imprope®eeOpp’n at 10-12.
Nevertheless, the Court agrees vBtiazil that the critical variable toontrol for is “the impact of
the Dole brand on price versus the anpof other brands on priceld. at 11. In determining the
price premium of Dole’s “All Natural Fruit” lalh@g claim, which is what the Court requestsée
Class Cert Order at 26, it issential that Dr. Capps’ modantrol for brand loyalty t@®ole.

Indeed, what the Court wants to know is tthat proffered damages model isolates the price

premium attributable to Dole’s labeling claimiprather than any premium attributable to

® Dole alleges a similar manipulation Scenario 2. Mot. at 11 n.1geeScott Rebuttal
Report § 37.
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consumers’ loyalty to the Dole brand. As agl matter, bundling other dissimilar brands into
the same category for coding purposes appeaisfaify, rather than undermine, that task.

While the Regression Model fails in this pantar case for the reasons explained below,
the Court will not decertify on theasis of Dole’s more generaitaism about the model’s coding
for “brand” and “label.*

c. Alleged Flaw #3: The Model Improperly Uses Retail Data

The third flaw Dole advances is that @apps improperly relied artail sales data in
performing his regression analysislot. at 11-12. Dole argudisat the Regression Model cannot
tie any price premium to Dole specifically becaugelies on prices set by retailers, not by Dole.
Id. at 11. Dole contends, moreover, that Dolesutine pricing” anyway, meaning that Dole
charges its wholesale customers the same pragdiess of whether the label says “All Natural
Fruit.” 1d. at 12. CitingWWeiner v. Snapple Beverage Corgo. 07 CIV. 8742 DLC, 2010 WL
3119452 (S.D.N.Y. Aug. 5, 2010), aRed v. Kraft Foods, IncNo. CV 10-1028-GW AGRX,
2012 WL 8019257 (C.D. Cal. Apr. 12, 2012), Dole clathet its line pricings powerful evidence
that no premium exists at all for its “All Naturalui’ labeling claim. Mda. at 12; Reply at 6.

The Court does not necessarily agree. [@aphasizes the part of the Court’'s May 30
order mentioning “the benefit Dole received from its label statements.” Class Cert Order at 33.
Although restitution may be measuredenms of Dole’s ill-gotten gainsgeColgan 135 Cal.
App. 4th at 700, the question the Cioasked was what price premiurinany, can be attributed to
Dole’s use of the “All Natural Fit” label on the challenged produc@lass Cert Order at 26. For
that reason, the Court definssktitution as the “differaxe between the market priaetually paid
by consumerand the true market price that reflettte impact of the unlawful, unfair, or
fraudulent business practicedd. (emphasis addedjge alsaColgan 135 Cal. App. 4th at 695

(“[T]he remedy of restitution servewo purposes—returning to theapitiff monies in which he or

19|n a footnote, Brazil says that Dr. Cappsild have “included dummy variables for each
of the other brands separately.” Opp’n anlll3. Although Brazil never explains why Dr. Capps
chose not to model such variables, Dole do¢<hallenge the assertidimat Dr. Capps’ doing so

“would not have resulted inlawer economical or statisatmeasure of damagesid.
16
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she has an interest and detertimg offender from future violatioriy. Dr. Capps’ use of Dole’s
actual weekly retail sales data was therefore proper.

That Dole employs line pricing and elects tmtharge wholesalers a higher price for
products labeled “All Natural Fruitioes not categorically mean tltansumersio not value that
label on their food products. Neither case Dolesartelicates that wholesalline pricing in any
way forecloses the existence of a consumer pranfior products bearing the “All Natural Fruit”
labeling claim. InVeiner the court found the plaintiffs’ expastreliable because, inter alia, he
had done “a cursory review of the underlying redarthis action,” had not even “attempted to
identify any comparable products to be useldisnanalysis,” and had failed to “explain how his
approach would isolate the impact of the ‘Nktural’ labeling from the other factors that
purportedly affect the price.2010 WL 3119452, at *7-8. Successfulliynot, Dr. Capps has done
far more. Additionally, th&Veinercourt rejected “Plaintiffs’ assertion that causation and injury
can be proven class-wide using wégdle, rather than retail, pei data,” finding the claim “purely
speculative and unsupported by [their expert’s] testimoig.’at *10. Contrary to Dole’s
suggestion, the court Weinerdid not conclude that “Snapplaise of line pricing was compelling
evidence of no premium.” Mot. at 12. Rathee court found only that the expert would have
realized that Snapple used “line prices” withokesalers had the expédthered to “examine[]
Snapple’s wholesale pricing structure.” 20/Q 3119452, at *10 n.19. The court’s footnote say|
nothing about whether line pricing ite@hplicates harm to consumerRed for its part, does not
even mention line pricing. 2012 WL 8019257, at *11.

The Court, thus, is not convinced that Drp@s! reliance on retadata was improper and

will not decertify on that basis.

d. Alleged Flaws #4, #5, and #6: The Model Does Not Control for Other
Variables and Scenario 3, on Its Own, Fail€omcast

The fourth flaw Dole advances is that, despr. Capps’ assurances, his Regression Mod
fails to control for other variables. Mot. B2-14. The Court preliminarily accepted Dr. Capps’
model on the basis that it couldofatrol[] for all other factors thahay affect the price of Dole’s

fruit cups.” Class Cert Ordet 30. Specifically, the Court amwed a model that could “control[]
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for variables such as Dole’s advertising expemdguthe prices of competing and complementary
products, the disposable incomfeconsumers, and populationld. The Regression Model, Dole
argues, “controls for none of these.” Mot. at Rairther, the fifth flaw Dte alleges is that Dr.
Capps’ analysis is litted with errors, inclucig Dr. Capps’ failure t@orroborate many of the
assumptions he made as to whether certainDwe-products actually nae an “All Natural”
labeling claim.Id. at 14-16. Finally, the sixth allegeé@W is that Scenario 3 in the Regression
Model failsComcastbecause Scenario 3 relied solely on efftwent lifted from an unrelated 2007
study on yogurt. Mot. at 16-17. Tkmurt addresses each flaw below.

The Court agrees with Dole that BrazikHailed to show how the Regression Model
controls for other variables affigeg price. With respect to adiising, Dr. Capps admits that he
did not control for this variable. Capps Dep. @t His expert report never mentions why he chos
not to do so.See generallfCapps Report. The only answer. Bapps gives is found in Dr. Capps
deposition testimony, where he says there waseeal to control for agrtising because “it's
reflected in part as part of theefail] price.” Capps Dep. at 70. dthis no answer, however. It is
precisely because advertising expenditures “woulceflected in the retiprice” that a model
would need to control for itld. How else could the Courhkw whether any price premium on
the challenged products was dudimle’s “All Natural Fruit” labding claim rather than to its
advertising expenditures? Perhaps Dr. Capps could not control for advertising expenses bec
could not obtain the datan a “week-to-week” basidd. “Itis not likely atall,” Dr. Capps opined,
“that Dole would have weekly advertisingpenditures attached to each and every URG..at
70-71. Thatis no answer, either. Indeedufficient data only favors a finding that the
Regression Model is incapableafcomplishing its objectiveSee Jone2014 WL 2702726, at
*20 (rejecting one of Dr. Capps’ regression modeiere he had not “detmined whether the data
related to any or all of his pposed control variables exists”).

Notwithstanding Dr. Capps’ deposition testiny, Brazil contends that “[Dr. Capps]
controlled for advertising via hguarterly and year dummy variablé Opp’n at 14. However, the
variables for “year” and “seasongli should affect all of the lands equally. Brazil does not

explain how seasonal spikes in advertising—&aythe holiday season—affect Dole differently
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than any other brand. All brands may spend nooradvertising during thieolidays. If so, the
seasonality variable may becapable of differentiating acss brands, and the model would
erroneously treat Dole, which may spend much more on advertising than its competitors, the
as its competitors in this regard. The Cauwould not know, then, how much of the identified
premium was due to Dole’s “All Natural Fruidbeling claim and hownuch was due to its
advertising expenditures.

As to prices of competing pducts, Brazil asserts that Dr. ips “controlled for prices of
competing and complementary products.” Opp’tidat In support of this claim, Brazil writes
only: “Fundamentally, the dependesatriable in the hedonic regresss consisted of a stacking of
prices of not only the relevant Dolegglucts, but also comparable productkl” This conclusory
response, submitted without citation or analysigniselpful. What concerns the Court, moreovef
is that many of Dr. Capps’ assumptions alithatcompeting products upon which his model relie
are either false or untested. To start, thel reason Dr. Capps performed regression analysis
under two scenarios was becauséviiesn’t certain” that Del Mnte, Dole’s chief competitor,
actually made the “All Natural” labeling claim @s products. Capps Dep. at 26. But why didn’t
Dr. Capps verify this information or have Brazirig it for him? Brazil provides no explanation.

In fact, Dr. Capps chose not to corroborai@Eny assumptions he made about the regional
and private label brands he included in the rhotléith one exception, Dr. Capps did not check ir
person whether the non-Dole brands he assuradado “All Natural” label actually had one.
Capps Dep. at 29-32. Dr. Capps, instead, reliedoovan experience and an Internet website th
displayed visuals of some of the non-Dole prasiic conclude that all the non-Dole products,
except for Del Monte in Scenario 1, camed no “All Natural” label claimsld. at 27, 29-32. Yet
the best Dr. Capps can say is “I tried to look at all of theetdgnizing full well that he was “at
the mercy of what will be displayed on the Hoovers websiig.'at 32.

This methodology cannot survié@mcast The whole objective of Dr. Capps’ model is to
isolate the price premium attributable to Dolé&dl Natural Fruit” label claim. As Dr. Capps
explains, “In hedonics, you have to have s@raelucts where a labeling claim was made—in this

case, all natural—and other produittat didn’t have the claim.Capps Dep. at 42-43. Exactly.
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So if the model is unsure whether the non-Dotelpcts actually made an “All Natural” labeling
claim, then how can the Cowmow whether the price premiumetimodel generates is based on
Dole’s labeling claim rather than on some otlaetor? Put simply, it cannot. For if another
brand’s label makes the claim, andi®mdicates that some of them deeMot. at 15, then
whatever price difference exists between thatdsaproduct and Dole’s caot be attributed to

the “All Natural Fruit” claim.

Brazil's response is unpersuasive. Brazil dogtsdispute Dole’s contention that Dr. Capp$

did not sufficiently verify which non-Dole prodsctontained the “All Natural” label. Instead,
Brazil merely responds that the private label patsl identified by Dole contain only the phrase
“Natural,” rather than “All N&ural.” Opp’n at 15-16. Brazdffers no basis for why this
distinction matters. Moreover, D€apps’ failure to adequatelgrify the labels of non-Dole
products is fatal to his analysis.

Equally concerning is the model’s failure taaant for the possibility that some products
might make multiple labeling claims. Considiee example raised by Dr. Carol Scott, Dole’s
expert, where a product containstbah “All Natural Fruit” claimas well as a “No Sugar Added”
claim. Scott Report  56eeMot. at 14. If such a product wetteen comparetb a regional or
private label that makes no claim whatsoevesnthow can the Court kaw how much of the
resulting price premium derives from whilgieling claim? Brazil provides no answer.

The Regression Model also overlooks differerindsow the products are packaged. As
Dole points out, consumers might be willing ty @apremium for fruit products packaged in a
certain way. Mot. at 13. Brazil agreesppgh at 14. But the model does not account for this
factor. Many of the challenged products, sucthas’Pineapple Tidbits,” come in “four packs,” or
four, 4-0z. cups packaged together. ScofidRef 53 n.51. A competitor pineapple product usec
by Dr. Capps in his regression, by contragipears to come in a single cad. The model makes
no distinction, except to control for package “sizg’e., a package’s total ounces of fruit. Capps
Report 1 21. In other words, Dr. Capps’ model s@atfour pack” as equal to a 16-0z can. Ther¢
is no control for packaging convenience in thedel, even though consumers might well pay a

premium for the convenience falur individual fruit cups.SeeScott Report § 11 n.10 (“As anyone
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who has ever packed school lunsltan attest, a 4-pack of produittat are 4 ounces each is quite)
different than a single 20-ounoaultiple serving can . . . .").

In the end, it is not enough for Brazil or @apps to just say th#te Regression Model
controls for other factors; Brazil must show ®eurt that the mdel can. Brazil has not done so.
Thus, Brazil has not met his burden to show thatmodel he proposes is capable of controlling
for all other factors and isolatirtge price premium attributable to Dole’s “All Natural Fruit” label
only. Cf. Class Cert Order at 28 (rejecting Dr. Capipsice Premium Model” duéo its “inability
to account for . . . any factors that may causeuoess to prefer the idéfied Dole products over
other identical products”). As sud@pmcastequires the Court to find that the Rule 23(b)(3)
predominance requirementshaot been satisfiedComcast133 S. Ct. at 1433 (“[A] model
purporting to serve as evidence of damagesignclhss action must rasure only those damages
attributable to [defendant’s conduct]™).

The Court’s conclusion is onlyolstered by other troubling aspie of Dr. Capps’ model.
For instance, Dole highlights a reply declayatDr. Capps submitted for another product labeling
case in the district,anovaz v. Twinings North America, Inblot. at 7. This is not the first time
the Court has expressed uneagl vegards to the apparentgntradictory opinion Dr. Capps
offered in that case regarding the efficacyegfression modeling when the label statement on a
product has not changed during the class pergaeOrder Denying Recons. at 5-6 (expressing
concern over Dr. Capps’ “somewlaintradictory testimony” on thisoint). In rejecting Dr.
Capps’ proposed damages modelsanovaz Judge Whyte quoted Dr. @as’ reply declaration:
“[T]he antioxidant claims have been on the lalmlsr the entire class period. Hence, it is not
possible in this case to invoke a regression anadygsoach because of the lack of any variable i
sales or units sold attributéal the antioxidant claims.Lanovaz v. Twinings N. Am., In&lo. C-
12-02646-RMW, 2014 WL 1652338, at *6 (N.D. Cal. Apr. 24, 2014).

How is it that regression analysis was “not possibld’anovaz but remains eminently so

here? Dr. Capps attempted to explaineddiscrepancy in his deposition testimony:

1 In rejecting the particular model Brazilshpresented in this case, the Court does not
suggest that a hedonic regression ysialof price could never satisomcast
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Well, in the regressioranalysis that | was piing forth, the underlying
assumption that there was a before angraf But the dependent variable [in
Lanovaz was on units sold, and we wergifig to — with that methodology, trying
to get at incremental differences in units sold before and after the label, and | was
under the assumption — because we didn’t have any evidence to the contrary — not
only in the Dole case, but in the Del Momtese — about whendHhabels were on or
not on.

So in Lanovai, with that particular regressn analysis app@ach, it wasn’t
possible to do a before and an aftert Buith the hedonic priag analysis, still
focusing on the regression approach,imw focusing on prices, one can do it.

Capps Dep. at 42. In other words, because the dependent variad®wazwas “units sold,” Dr.
Capps could not employ a hedoni@cpranalysis, which only examines the impact a particular
attribute has on a product’s price. Even so, it tschear to the Court whynits sold, rather than
price, had to be the dependent variableanovaz There, as here, the damages model needed t
show the “price premium attributable to [tlefendant’s] use of [a certain] labellanovaz 2014
WL 1652338, at *6. All things being equal, it wdideem that a hedoniogression analysis could
have been used lanovazo generate the price premium tradeab Twinings’ antioxidant label
claim. Neither Brazil nor Dr. Capps ever providesatisfactory explanation on this score. The
Court is left only to wonder.

Finally, the Court ages with Dole that Scenario 3 in the Regression Model Clacast
because Dr. Capps simply borrowed the hedomgiession coefficient from Prof. Anstine’s 2007
study evaluating the price premiwhthe “All Natural” label clan on yogurt. Capps Report ¥ 9,
25 (citing Anstinesuprg. Using that coefficient, Dr. Capplerived a damages estimate more tha
twice as large as undeither of Dr. Capps’ te other scenariodd. § 25. Dr. Capps, however,
offers no reason to believe that packaged fruisomers value an “All Natural” label claim to the
same extent yogurt consumers might. IndeedCBpps offers no explanation at all for why he
created a damages estimate basethe Anstine study other th#émat the studynvolved “an ‘all
natural’ claim.” Capps Dep. at 54. As nothinghe Anstine study purports to address the price
premium attributable to Dole’s labeling clai@omcastvould bar the Court from considering

Scenario 3 had the Court not already duleat the entire model does not satSfyncast
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3. Conclusion

Accordingly, because Brazil's proposed dgemmodel fails to provide a means of
showing damages on a classwidsibahrough common proof, theo@t concludes that Brazil has
not satisfied the Rule 23(b)(3)q@rement that common issueg@ominate over individual ones.
The Court must therefore decertify the Damages Class.

In light of the Court’s rulg, it need not address Dole&quest for a non-testimonial
Daubertreview, which is DENIED as moot. The Cbalso DENIES Brazil's request to keep the
Damages Class certified on the basis that nondiaadages might still be available for class
members.SeeOpp’n at 18 (citing Cal. Civ. Code 8§ 336razil cites no authdy to suggest that
a damages class should remain certified solataliee nominal damages may be available, even
though the class would otherwise fm@perly decertified. Existinguthority suggests that nominal
damages are not even available in this cakere Brazil seeks damages only under the CLRA.
See Jonex2014 WL 2702726, at *23 (declining to certdyCLRA class for nominal damages in a
food labeling case).

B. Ascertainability

“As a threshold matter, and apart from tlxeleit requirements of Rule 23(a), the party
seeking class certification must demonstrate thademtifiable and ascexinable class exists.”
Sethavanish v. ZonePerfect Nutrition (Jdo. 12-2907, 2014 WL 580696, at *4 (N.D. Cal. Feb.
13, 2014) (internal quotation marks omitted). A classsiertainable if the class is defined with
“objective criteria” and if it is “administratively feasible to determine whether a particular
individual is a memeér of the class.”"See Wolph v. Acer Am. Corplo. 09-1314, 2012 WL
993531, at *1 (N.D. Cal. Mar. 23, 2012).

Here, Brazil has adequately defined thesglbased on an objectigaterion: purchase of
the identified Dole fruit productsithin the class period. The e&definition “simply identifies
purchasers of Defendant’s produtitat included the allegedly negial misrepresentations.”
Astiana v. Kashi C0291 F.R.D. 493, 500 (S.D. Cal. 2013)kewise, “[b]ecause the alleged
misrepresentations appeared on the actual packédfes products purched, there is no concern

that the class includesdividuals who were not exposéalthe misrepresentationld. In the
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Court’s view, “[t]his is enough to satisfy Rule(a¥s implied ascertainability requirement.”
Forcellati v. Hyland’s, Ing.No. CV 12-1983-GHK MRWX, 2014 W410264, at *5 (C.D. Cal.
Apr. 9, 2014) (certifying class of consumers wiuwchased “Defendantshildren’s cold or flu
products within a prescribed time frame”).

In the instant motion, Dole argues thattbtite Injunction and Damages Classes are no
longer ascertainable because “the ‘All NaturaliFstatement was not added to the Wildly
Nutritious Signature Blends Mixdgruit label until 2009.” Mot. at 1&ee als®pare Decl. | 4
(“The *Wildly Nutritious Signature Blends Mixed &it’ label did not everstate ‘All Natural Fruit’
until 2009.”). This fact alone, however, does notifjuslecertification. Tlere is evidence in the
record suggesting that the “All Naal Fruit” label ppeared on the “Frozen Mixed Fruit” product
as early as September 29, 20@2eECF No. 107-4 (photograph pfoduct showing “All Natural
Fruit” label statement dat€@9.29.2008"); Capps Report J 1#oreover, Brazil suggests thae
class period can simply be amended to begidanuary 1, 2009, the date on which IRI data
became availableSeeOpp’n at 18 n.26 (proposing an ameddatass start date of January 1,
2009);see alsdCapps Report  16. As Dole does not oljethis amended date its Reply, the
Court will adopt the amendedtddor the Injunction Class.

Furthermore, Dole’s citations ®rutonandJonesdo not support decertification on
ascertainability grounds. Unlike heBrutoninvolved “69 different types of Gerber baby food
products.” 2014 WL 2860995, at *4. More impottgnthere, unlike heréPlaintiff's proposed
method for identifying class membership requirgjothsumers to recall much more than whether
or not they purchased” the challenged produlttsat *8. The consumers Brutonhad to recall
“(1) whether they purchased a Gerber 2nd Fgodduct; (2) whether they purchased a 2nd Food
product in a qualifying flavor; (3¥hether the product was in thppropriate packaging; and (4)
whether the product was labeled wétlthallenged label statementd. Here, in contrast, class
members would only have to relcahether they purchased anyatlenged products, all of which
bore the labeling claim, dung the revised class periodonesis distinguishable for the same

reason, because the class members there woulchhdwe remember whether they purchased th
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challenged products and whether those prodtarsained the allegiy misleading label
statement. 2014 WL 2702726, at *10-12. Class nezmbere need only remember the former.

Because the proposed Injunction Class is seffity definite to identify putative class
members, the Court finds it ascertainable. Having granted Dole’s decertification motion as to
Damages Class, the Court need not reachghbertainability of that proposed class.

IV.  CONCLUSION

For the foregoing reasons, the Court GRANT®ant and DENIES in part Dole’s Motion
to Decertify. Brazil has satisfigtle requirements of Rule 23(a) and (b)(2), but he has failed to
satisfy the predominance reggment of Rule 23(b)(3).

The Court DENIES Dole’s Motion to Ded#dy the Injunction Class. The Court
CERTIFIES the following class under Rule 23(b)(ABll persons in the United States who, from
January 1, 2009, until the date of notice, purchased a Dole fruit product bearing the front pan
label statement ‘All Natural Fruit’ but which etained citric acid andscorbic acid. Excluded
from the class are (1) Dole and its subsidiaries and affiliates, (2) governmental entities, and (1
Court to which this case is assigned and its staff.”

The Court GRANTS Dole’s Motion to Decertifile Damages Class. The Court therefore
DENIES Brazil’'s request to keep the Damageas€icertified for purposes of pursuing nominal
damages.

The Court DENIES as moot Daderequest for a non-testimoni2aubertreview.

IMINZN

LUCY H
United Sta s District Judge

IT 1S SO ORDERED.

Dated: November 6, 2014
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