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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
DION GUSSNRR, Case No.: 12-CV-1876 LK
Petitioner,

V. DENYING REQUEST FOR

EVIDENTIARY HEARING
TERRI GONZALEZ, Warden of the
California Men’s Colony, California
Department of Corrections

Respondent.

N N N N N N N N e e e ”

Doc.

ORDER DENYING PETITION FOR
WRIT OF HABEAS CORPUS AND

Petitioner Dion Gussner (“Petitioner”), a statess@ner, filed a petition for a writ of habeas

corpus pursuant to 28 U.S.C. § 2254 asking this Court to vacate his sentence on the grounds

his guilty plea was induced by ineffective assis&aaf counsel. ECF No. 1. At the same time he

filed his habeas corpus petition, Petitioner dilsol a Memorandum of Points and Authorities in

support of the petition. ECF No. 2 (hereinaftergio”). The Court ordered Respondent to show

cause why the petition should not be granEcE No. 8. Respondent has filed an answer

addressing the merits of the petition. ECF No(Hereinafter, “Answer”)Petitioner has filed a

traverse. ECF No. 29 (hereinafter, “Traverse”). Reter has also filed a recqgtdor an evidentiary

hearing. ECF No. 31. Respondent filed an Opjmos ECF No. 34, and Petitioner filed a Reply,

ECF No. 36.
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Having reviewed the briefs, the relevéa, and the underlgg record, the Court
concludes that Petitioner is not entitled to halwespus relief and DENIES the petition. The Court
also DENIES Petitioner’s requdsir an evidentiary hearing.

l. BACKGROUND

A.  Procedural History*

On August 9, 2009, Petitioner was chargeadyplaint in Monterey County Superior
Court with felony gross vehicular manslaughtgile intoxicated under Qifornia Penal Code 8
191.5(a) in a case titldéeople v. Dion GussneNo. H27066. The complaint also alleged penalty
enhancements for great bodily injury undetifdmia Penal Code § 12022.7(b) and for multiple
victims under California Vehicle Code23558. Res. Ex. H at 468-69. On August 18, 2009,
Petitioner pleaded guilty to the offense, admit®th penalty enhancements, and agreed to the
maximum allowable sentence of 16 years. Pet.J at 346-49. Petitioner was sentenced to 16
years in prison on September 30, 2009, didchot appeal. Res. Ex. M at 16.

On August 6, 2010, Petitioner filed a petition &owrit of habeas corpus in Monterey
County Superior Cotiin a case titledh re Dion Gussner on Habeas Corpido. HC7066. Res.
Ex. H at 876. The Superior Court denied the metith a written opinion on July 1, 2011. Pet. Ex.
AAA. On August 8, 2011, Petitioner filed a habeastio® with the Californa Court of Appeal for
the Sixth District in the case titléd re Dion Gussner on Habeas Corpin. H037124. Petitioner
then filed a revised petition on NovemUd€), 2011. ECF No. 6, Ex. 2. The Court of Appeal
summarily denied the petition on December 2,2@ithout a statement of reasoning. ECF No. 6
Ex. 3. On December 12, 2011, Petitioner filed a etfior Review in the California Supreme
Court in the case titled Acin No. 5198590. ECF No. 7. The Califia Supreme Court denied
review without written opiniomn February 15, 2012. Res. Ex. E.

Petitioner commenced this fedehabeas corpus action witie filing of his Petition and
Memo in support on April 16, 2012. ECF No. 1,FENo0. 2. On July 9, 2012, the Court ordered

Respondent to show cause whg ftetition should not be granted. ECF No. 8. Respondent filed [an

! The procedural history of this case prior to fjlim federal court is taken from Petitioner’s habeas
petition. ECF No. 1 at 1 6-16.
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Answer on September 20, 2012. ECF No. 11. Ol 11, 2012, Petitioner filed a Motion for
Summary Judgment and a Memorandum in supp®@E No. 20, ECF No. 21. Respondent filed &
Opposition to that motion on October 25, 2012FE\®. 26, and Petitioner filed a Reply on
November 8, 2012, ECF No. 30. On November 8, 201i#tjd?er also filed a Traverse responding
to Respondent’s Answer to the Order tm® Cause, ECF No. 29, and a Request for an
Evidentiary Hearing, ECF No. 31. Respondeletfian Opposition to the Request for an
Evidentiary Hearing on November 19, 2012 ,FENo. 34, and Petitioner filed a Reply on
November 26, 2012, ECF No. 36.

On February 5, 2013, the Court deniedMwion for Summary Judgment on the grounds
that the summary judgment prakee is inappropriate for reviegf a state court habeas denial
under § 2254. ECF No. 39.

B. Petitioner’s Underlying Offense

In rejecting Petitioner’s habeas claims, khenterey County Superior Court (hereinafter,

“Superior Court” or “the state coujtinade the following factual findings:

On August 9, 2009, Petitioner Dion Gusswile driving his truck eastbound on
River Road in an unincorporated area of MoeyeCounty at or within 5 miles of the poste
speed limit and approaching amersection in a residentiarea looked down and sent a
text message on his cell phone. As he loakeffrom texting, he observed a car (Honda)
stopped in front of him at a traffic light thaas green for the direct of travel for both
vehicles. Petitioner’s truck called with the rear end d¢iie Honda causing the Honda to
spin into the intersection. The driver, Christa {BNIrs. [B.]) suffered a concussion, a
displaced right elbow, and fracture of thghtiarm. Her daught¢A.], age 2, received
unspecified injuries; and her son, [S.], agdidd at the scene. #@ner was uninjured,;
however, his truck was damaged.

At the scene, Petitioner was administeagareliminary alcohol screen (PAS) which

registered a .16 blood alcohoVéd. After his arrest, Petdner was administered a blood
test and was determined tovieaa blood alcohol level of .21.

Pet. Ex. AAA at 730-31. Other maia in the record providegdditional detail. When officers
approached Petitioner immediately after the accid@&stitioner remarked Mrs. B “was stopped at

stop light and just sat there.” Res. Ex. B at 8id@rs interviewed eleven witnesses who had seer

% Two of the victims in this case were minors.med in this Court’s Show Cause Order of July
9, 2012, Federal Rule of Civil Procedure 5.2(aurees that the names of minors and the last
names of the parents of minors bea&ed in all filings with the Cour6eeECF No. 8 at 3.
Accordingly, where the Superi@ourt opinion gives the surnameanfy of the victims, this Order
will replace the name with an initial.
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the accident or its immealie aftermath, as well as PetitionBinree witnesses and Petitioner state(
that Mrs. B.’s Honda had beertter stopped or moving slowly julsefore the intersection and that
Petitioner’s car hit the Honda from behind withslawing down or swerving. Pet. Ex. A at 18-23.
Two witnesses — Max Gibbons and Ashley Madison — stated that they were driving behind
Petitioner’s truck and saw the Hontain right on to the roaieh front of Petitioner’s caild. at 19-
20. The other witnesses did not flee position of the vehiclesipr to the accident. Based on the
interviews and physical evidencethé scene, police concluded thérts. B. was “stopped for a red
light at the intersection” and thRetitioner crashed into the baakMrs. B.’s Honda “[d]ue to
[Petitioner]'s level of intoxication ahunsafe speed for present conditiond."at 23.

An 28-page accident reenactment investiagatonducted by the California Highway Patro
(hereafter, “police”) concludedd@hMrs. B.’s Honda was stoppedaastoplight waiting for the light
to turn green, and that Petitioner failed toicethe Honda stopped in front of him and rammed
into it from behind. Res. Ex. B at 7. In andrview with the Probation Department on September
2, 2009, Petitioner admitted to drinking before #tcident and answering several phone calls
while driving to his sister’s houskl. at 8. Petitioner denied that his alcohol consumption cause
the accident, instead believing that as he looked dowa second to send a text, he did not see t
tail lights of the car in front of him until it was too latd. at 9.

C. Petitioner’s Guilty Plea and Sentencing

At an arraignment hearing on August 18, 200%itiBeer pleaded guilty to the charge of
vehicular manslaughter and to both senteneimgancement allegations. Pet. Ex. J at 344.
Petitioner acknowledged to the sentencing judgetbi@amaximum penalty that could be imposed
was 16 years, followed by a minimum of three years on pdtblat 345. Petitioner also averred
that he read and understood each paragraph pfeadorm, and that he had “plenty of time” to
review his rights and the conseques of the plea with counséd. at 346.

On September 2, 2009, Petitioner attendenht@nview with the Probation Department.
Petitioner expressed his deep remorse for cadisendeath of a child, and “explained that was wh

he pled at the earliest possible tinee;ensure that no one has to r&lthis pain that | have caused
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throughout endless Court hearings, day of the [B.] family members, or even for my own family
members.” Res. Ex. B at 10. Rainer also stated “I know thasigned a deal for a sixteen-year
state prison commitment and | will not ask the @oaiimpose any lenienayr consider anything
less.”ld. The Probation Department’s evaluation ofitRener characterized him as “riddle [sic]
with remorse” and emphasized that Petitionacg8on of pleading guilty at arraignment “speaks
volumes” and was motivated by Petitioner’s desirbring solace to the B. family and to take full
responsibility for his actionsd. at 22. The evaluation emphasizedtttdefendant in no way or at

any time is requesting that t®urt be lenient in sentencihgn to the full 16-year termfd.

On September 30, 2009, Petitioner was sentetocte agreed-upon term of 16 years. Res

Ex. M at 16. At the sentencing hearing, bB#titioner and his attorney Tom Worthington
(hereinafter, “Worthington”) spoke at lengibout Petitioner’'s remorse and acceptance of
responsibility. Worthingtorcontested several statementshie probation report that could be
interpreted as Petitiondenying full responsibilityid. at 6-8, pointed to thiact that Petitioner had
apologized to the B. familyd. at 10, and emphasized Petitioaédemonstration of remorse and

sorrow and acceptance of responsibility by enteriplpa of guilty to this offense on the day of

arraignment . . . to ensure that no one has to relive this pairRetitioner also emphasized that h¢

was “willing to accept full responsibility for my &gns” and “willing to serve as much time as it
needs to take.Id. at 12.

D. Worthington’s Representation of Petitioner

In ruling on Petitioner’s state habeas petitithe Superior Coufbund that tle record

revealed the following facts regardingtilener’s representation by Worthington:

Here, the accident occurred on Augdis2009. The record shows Worthington was
retained the next day on August 10, 2009. Baate day he met with Petitioner’s father,
and later had a second meeting which includetktioner and his family. He also met with
Richard Lee (Lee), his investigator, and Jdupee (Zupee), his law clerk. The same day,
Lee met with Erik Johnson, a friend of Petitioeevho had dinner with and then followed
Petitioner the evening of the accident. Lee reports the witness stated Petitioner had 4
and 4 shots of whiskey. Worthington’s law &leZupee, met with Rgioner at Monterey
County Jail. He reports Petitioner said thatwas going 55-60 mph, Mrs. [B.]'s vehicle
was stopped at the green lightdehe did not see it until thestaminute. Petitioner did not
recall braking and tolthe police he had @uple of beers.
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On August 11, 2009, Worthington aganmet Petitioner and his family, his
investigator, and law clerk. He phoned the Dgistrict Attorney, Stephen Somers, who
was assigned to the criminal case. Wortlonghade notes regarding prior DUI charges,
source unknown.

On August 12, 2009, Zupee went to the dent scene and took pictures. He was
accompanied by Robert Lindskog, the recarcdton expert hired by Worthington. Lee
contacted Max Gibbons, a witness, who waséling in a car behind Petitioner. The
witness stated he saw the light was green amdal car pulled out in front of Petitioner as
he reached the intersection. Lee then contiaAhley Madison, the passenger riding with
Max Gibbons. She stated she saw a car pull out of Las Palmas in front of Petitioner.
Worthington met with his investigator anavalerk and called the reconstruction expert,
who stated “You do not want a report.”

On August 13, 2009, Worthington met wibleputy District Attorney Stephen
Somers, Investigator Lee, and the law clétk.had a conference with Petitioner’s father.
On August 14th, 2009, he again had a phoneetente with Petitioner, his law clerk,
another attorney in the office, and Petitioner’s father.

On August 15, 2009, Zupee called Melissddlaa person Petitioner had phoned 3
the scene of the accident. She told Zupee that Petitioner had called her earlier on the ¢
the accident and told her hedhdrunk so much the day before that he “blacked out.”

On August 15 & 16, Worthington made phone calls and sent e-mails to staff, hig
client, and witnesses. On August 16, 2009, Zupperts on a conferenedth Petitioner of
an unknown date. He states Petitioner statdubldeexted a friend informing him that he
was heading to his sister’s house to haveuple of drinks. Petitioner stated that he had
four 22 ounce beers and two double shots of @GrBwyale and that there was a case of
beer in the back seat ofshiruck along with a beer bong.

On August 17, 2009, Lee and Zupee met Witlissa Nabor, who had previously
spoken with Zupee by phone. Worthington met vid#gputy District Attorney Somers and
made notes.

On August 18, 2009, prior to the arraigntéforthington had conference with
the Deputy District Attorneycalled witnesses, and had cergnces with his law clerk,
investigator, client, and client’s family.

Pet. Ex. AAA at 739-41.

Other material in the record before the state court provides additional details of

Worthington’s representation. At the initial meeting, Petitionetisdiaexpressed that Petitioner
was extremely remorseful, and Worthington expre@ssmcern that the Distt Attorney might
decide to file second degree murder chargas Bxe B at 30. Worthington warned that such
charges could carry a maximum sentence of life in prisbiWorthington advised Petitioner’s
family that it would be best for Petitionerptead guilty to the maximum sentence allowed under
the current charges, 16 yedds. Worthington suggested that iftR®ner received a sentence of 16

years, Petitioner could wind up serving only haéfttime based on goodtweevior. Pet. Ex. H at
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60. Worthington also stated tHagtitioner might get out earlier part of the Gvernor’s early
release program. Pet. Ex. H at 60. Finally, Waoigkon informed Petitioner’s family that his office
would begin investigating the aaancluding retaining an accidereconstruction expert and
testing Mrs. B.’s blood at theospital. Pet. Ex. B at 30.

No accident reconstruction report was ultielaprepared. Worthington later related to
another attorney that this was because whemadgident reconstruction expert, Robert Lindskog
(hereinafter “Lindskog”), wento review the accident scene on August 12, 2009, Lindskog told
Worthington “you don’t want a repd”’ Pet. Ex. KK at 621. Upon ligg questioned by Petitioner’s
father in July of 2011, Lindskog clarified that atthe had meant by “you don’t want a report” wa
that any report preparedtae time would be inconclusiveecause not enough information was
available. Pet. Ex. ZZ(g) at 728-29.

In interviews with witnesses Max GibbonsdaAshley Madison, Worthgton'’s investigator
Richard Lee learned that both withesses beli¢ghedHonda had pulled out in front of Petitioner’s
truck suddenly, leaving Petitioner no time to avaicollision. Pet. EX.at 122-23. Worthington
did not provide the statements of these witnessd etitioner before Petitioner pleaded guilty.
Instead, Worthington simply informed PetitionedaPetitioner’s father that the statements would
not be helpful because they were inconsistent with accident reconstruction evidence. Pet. Ex
30-31.

At his August 17, 2009, meeting with Somsn the District Attorney’s office,
Worthington learned that the Digtt Attorney’s office was awarenat Petitioner had prior alcohol-
related incidents. Pet. Ex. FFF at 846-51. Thesidémts included an asefor driving under the
influence that was dismissed and a reckless hgatisdemeanor conviction. Somers indicated th
he had not decided whether to file murder charges against Petitioner, preferring to wait for th¢

records of those prior incidentssee whether Petitioner had receivé¥atsonwarning® Pet. Ex.

¥ A Watsornwarning is a warning on the igers of driving under thefimence, given by a court to

a defendant convicted of a drumkeériving offense pursuant to {ffarnia Vehicle Code Section

23593. If a defendant later causes a death ibseswent drunken ding incident, a priolVatson

warning is considered sufficient to prove théetelant’s actual knowledgbgat his conduct posed a

risk to human life. Such knowledge satisfies tmplied malice standard necessary to elevate a
7
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FFF at 846-51. Somers advised tRatitioner should not Ipad to the sheet”.@., plead guilty to
all charges) before the District Attorney’s offilcad a chance to revieletitioner’s prior record,
unless Petitioner was willing to stipulate te thhaximum sentence. Pet. Ex. KK. at 620. Somers
told Worthington that if Petitioner were inclinedgtead to the sheet, Somevsuld have to file a
second-degree murder charge in the initial comptaipreserve Somers’ options. Pet. Ex. KK. at
620. At the meeting, however, Somers did natdken to file second degree murder charges.

Worthington did not explain tBetitioner the significance ofMdatsonwarning, the
elements required for a second degree murdegehar the standard fproving gross negligence.
Pet. Ex. B at 30-31; Pet. Ex. D at 46-47. Inst&ddrthington advised Petitioner to plead guilty to
all charges and enhancements and agree to a serteh6 years, or the &irict Attorney’s office
would file second degree murder charges andiétetit could face life in prison. Pet. Ex. B at 31-
33. Worthington advised Petiher that if Petitioner were samiced to 16 years, the sentence
would be eligible for 50% conduct credits dPetitioner could end up serving only 8 yeddls.
. LEGAL STANDARDS

A. Standard of Review

1. Habeas Corpus Review of State Court Decisions

This Court may entertain a petition for the vafithabeas corpus “on behalf of a person in
custody pursuant to the judgment of a statgriconly on the ground that he is in custody in
violation of the Constitutin or laws or treaties of the Unit&dates.” 28 U.S.C. § 2254(a). Where §
petition based on claims reviewed on the meamittate court challenges a state sentence, the
Antiterrorism and Effective Death Penalty Act (“AEDPA”) mandates a “highly deferential”
standard of reviewwWoodford v. Visciotfi537 U.S. 19, 24 (2002) (per curiam). AEDPA “demand
that state court decisions bgven the benefit of the doubtd.

Consequently, a district court may only grarmt gietition if the state court’s adjudication of
the claim “(1) resulted in a decision that wastcary to, or involved annreasonable application

of, clearly established federal laas determined by the Supreme Court of the United States; or

vehicular manslaughter prosecution to one for murder UPeleple v Watsqr80 Cal. 3d 290
(1981).
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resulted in a decision that whased on an unreasonable determamadif the facts in light of the
evidence presented in the state court proogeti28 U.S.C. § 2254(d). The petitioner bears the
burden of showing that the state court dexi involved an errdiwell understood and
comprehended in existing law beyond any possibility for fair-minded disagreedantirigton v.
Richter 131 S. Ct. 770, 786-87 (2011).

A state court’s analysis of an ineffectivi&sestance of counselaiin should generally be
analyzed under the “unreasonabapplication” prong of § 2254(d) tfeer than the “contrary to”
prong.SeeWilliams v. Tayloy529 U.S. 362, 406 (2000)feighall v. Middle 215 F.3d 1058, 1062
(9th Cir. 2000). Accordingly, this Court wilssess whether the state court decision rejecting
Petitioner’s claims unreasonablypdipd clearly established Suprer@ourt precedent to the facts
of this case.

2. “Unreasonable Application” Standard

A state court decision constitutes an unoeable application of clearly established
Supreme Court law if the state ctsiapplication of law to the facts presented to the state court
was not merely erroneous but “objectively unreasonaldliams, 529 U.S. at 409-11 (“[A]
federal habeas court may not issue the writ sirbplyause that court concludes in its independen
judgment that the relevant stateurt decision applied clearly ebtshed federal law erroneously
or incorrectly. Rather, that application must also be unreakofali hus, a district court
reviewing the state court decisiorust “determine what argumernstheories supported, or could
have supported, the state-court dexi; and then it must ask whether it is possible fair-minded
jurists could disagree th#tose arguments or theories are in¢stest with a prior decision of [the
Supreme] Court.Richter, 131 S. Ct. at 778. When the state ceuglicitly declines to decide an
issue as opposed to simply not mentioning it, however, review is de deed.ewis v. May|891
F.3d 989, 996 (9th Cir. 2004).

Whether a state court’s decision was unredslermaay only be assessed in light of the
record that court had before 8ee Cullen v. Pinholstet31 S. Ct. 1388, 1398 (2011). A district

court must presume correct any determinatioa fafctual issue made bystate court, unless the
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petitioner rebuts the presumptiohcorrectness by clear and convincing evidence. 28 U.S.C. §
2254(e)(1). Where a state court has not mauecassary factual finding at all, however, the
reviewing court determes the fact de novaViggins v. Smith539 U.S. 510, 531 (2003).

3. State Court Decision Under Review

Section 2254(d) applies when a petitionet@m has been “adjudicated on the merits” in
state court. It is not necessary that the decisiothe merits be accompanied by a statement of tf
state court’s reasoning. Unexplained as weftkeasoned decisions are covered by § 2254(d).
Richter 131 S. Ct. at 784-85 (“When a federal cldnas been presented to a state court and the
state court has denied relief, it may be presuthatithe state court adjicated the claim on the
merits in the absence of any indica or state-law procedural primpdes to the contrary.”). If the
state court rejects a federal clavithout expressly addressing tliddim, the federal habeas court
must presume (subject to rebuttal) that the staibet adjudicated the uddressed federal claim on
the meritsJohnson v. Williamsl33 S. Ct. 1088, 1096 (2013).

Where there are two or more lower state cdadisions relevant ta habeas petitioner’'s
claim, the district court must review the deaisthat “finally resolves” the claim at issuemado
v. Gonzalez734 F.3d 936, 945 (9th Cir. 2013). Howeverdatermining whether the state court’s
decision is contrary to, or inwed an unreasonable application@é&arly established federal law,
a federal court looks to the “lastasoned decision” of the state co@ee Ylst v. Nunnemak&01
U.S. 797, 803-04 (1991).

Here, the parties dispute which state tdecision is properly under review in this
proceeding. Respondent relies heavily on thguage and reasoning in the Monterey County
Superior Court’s written opiniorsee, e.g Answer at 12-13 (quotingial court’s rejection of
Petitioner’s insufficient investigation allegations)tiBener, however, insistthat such reliance is
inappropriate because the summary denial byCdldornia Court of Appal was the last state
court decision on the merits anettbfore “superseded and rendetteel Superior Court Order moot

for federal habeas purposes.” Traverse at 3.
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The Court concludes that while the last dei on the merits of Petitioner’s claim is the
California Court of Appeal’s summary denfahe Monterey Superid€ourt’s written decision
denying habeas relief represetits last “reasoned decision’rfpurposes of habeas revielee
Murray v. Schrirg 745 F.3d 984, 996 (9th Cir. 2014) (“Wharstate court does not explain the
reason for its decision, we ‘look through’ to the Iststte-court decision & provides a reasoned
explanation capable oéview.” (citingShackleford v. Hubbar®34 F.3d 1072, 1079 n.2 (9th Cir.
2000))). This Court may presume that the summamnyatley the Court of Apgal implicitly rested
on the same factual and legal basethasvritten opinion of the lower cou$ee YIst501 U.S. at
803 (establishing presumption that “[w]here thieas been one reasonedtstjudgment rejecting a
federal claim, later unexplaineddars upholding that judgment @jecting the same claim rest

upon the same ground”). As Petitioner has advanced no argument to rebut that presumption,

Court will review the written findings and conclass of the Superior Court to determine whether

the Superior Court, and theoeé the Court of Appeal, unreasably applied federal law to
Petitioner’s case.

Respondent submits — and relies higayon — a declaratin prepared by Tom
Worthington in January 2012 and submitted to thi@aia Supreme Court or to its denial of
review. Res. Ex. A. This decktron contests many of the asgars made by Petitioner regarding
what information Worthington did or did not commcatie to Petitioner. However, this declaratior
was not before the Monterey Cowr8uperior Court or the Califoira Court of Appeal. As noted

above, the instant Court concludbat the California Cotiiof Appeal’s summary denial represent

the last state court decision on the merits of iBa#t’s claim even though the instant Court “looks

through” this summary denial to the lasasonediecision, which is the Super Court decision. It
is the Court of Appeal’s summadgnial that is under review toge the instant Court, though the

instant Court may assume tha¢ summary denial rested upon the same grounds as the Superi

* The California Supreme Court’s denial of digineary review did not rgresent a denial on the
merits of Petitioner’s claim, and neither party appears to suggest that this denial of review is {
state court decision pperly under reviewSee Gonzalez v. Brows35 F.3d 1202, 1206 (9th Cir.
2009) (reviewing California Court &fppeal decision for unreasonaldpplication of federal law
where, as here, petitioner hsaught discretionary review frothe California Supreme Court
without success).
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Court. Facts not before the Court of Appeal cam@oconsidered in assessing whether the state
court decision was an unreasonagdlication of federal lawsee Cullen v. Pinholstet31 S. Ct.
1388, 1398 (2011) (“It would be strange to ask feldayarts to analyze whether a state court's
adjudication resulted in a de@si that unreasonably applied federal law to facts not before the
state court.”). As Worthington’s diaration was not before theo@rt of Appeal, it may not be
considered in reviewing wheththe Court of Appe& decision was an unreasonable application
of federal law. Accordingly, thiacts relating to Worthington'sepresentation dPetitioner are
taken solely from the Superior Court’s opiniontifRener’s pleadings, and evidence in the record
before the California Court of Appeal.

B. Petitioner’s Claims

Petitioner claims that Petitioner’s right tifeetive assistance obansel was violated and
that therefore Petitioms guilty plea should be vacated. & bpecific instances of ineffective

assistance Petitioner cites are as follows:

(1) Worthington misadvised, misled, or concealed information from Petitioner
regarding:

(a) The facts of the incident

(b) Statements by witnesses Max Gibbons and Ashley Madison refuting
Petitioner’s guilt of the charges

(c) Worthington not having the police reports from the accident

(d) Whether the District Attorney tended to file second degree murder
charges

(e) The law pertaining to offensestltould be charged, and defenses
thereto

(f) Statements by the adent reconstruction expert

(g9) The nature and scope of investiga and forensic evaluation that would
be necessary to determine how to proceed in this case

(h) A nonexistent early releaseogram by the Governor of California

(i) The amount of conduct creditsattwould apply to a 16 year sentence

(2) Worthington convinced Petitioner thahe did not plead to the maximum
allowable sentence at arraignment, Ratiér would be charged with second degreg
murder, found guilty, and sentenced to life in prison.

(3) Worthington pressured Petitionerpgiead guilty to the maximum possible
sentence at arraignment without advisiggitioner about the matters in claim 1
above and without having sufficient timoe opportunity taconduct the type of
investigation this case required.

ECF No. 1 at 11 21-23.

12
Case No.: 12-CV-1876 LHK
ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND DENYING REQUEST FOR
EVIDENTIARY HEARING




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

C. Standards for Ineffective Assistance of Counsel
1. Ineffective Assistance of Counsel Generally

Claims of ineffective assistaa of counsel are examined un&rckland v. Washington
466 U.S. 668 (1984). To prevail on such a clarhabeas petitioner must establish two things.
First, the petitioner must establish that coungsigormance was deficient — that it fell below an
“objective standard of reasonableness” under prevailing professional horeas687-88. In
considering an ineffective assistance clangpurt “must apply a ‘strong presumption’ that
counsel’s representation was within the ‘aiidhinge’ of reasonablegdessional assistance.”
Richter, 131 S.Ct. at 787 (quotirtgtrickland 466 U.S. at 689). Courts must afford tactical
decisions by trial counsel considerable defeesbecause there is a strong presumption that
counsel’s attention to certain issueghe exclusion of others refledrial tactics ratér than “sheer
neglect.”Richter, 131 S.Ct. at 790. An attorney’s tacticatid@n to pursue a particular strategy a
the expense of furthénvestigation is entitled to deferen&eePinholster 131 S. Ct. at 1407
(“There comes a point where a defense attornéyeasonably decide that another strategy is in
order, thus making particulamvestigations unnecessary.”). This is particularly true where a
defendant’s own representations to couss®ingly support one strategy of deferfSee, e.g
Bean v. Calderon163 F.3d 1073, 1082 (9th Cir. 1998) (attorney’s duty to further investigate
diminished capacity defense ended when he chgseesent an alibi theory based on defendant’s
representations that he waast present during the crime).

Second, a petitioner must alsstablish that he or she wa®judiced by counsel’s deficient
performance. That is, the petitioner must demaistthat “there is a asonable probability that,
but for counsel's unprofessionarers, the result of the proceadiwould have been different.”
Strickland 466 U.S. at 694. A reasonable probability is one sufficient to undermine confidencs
the outcomeld. In proving prejudice, gaburden of proof remains dine petitioner challenging a
conviction.Id. at 693 (“[A]ctual ineffectiveness clas alleging a deficiency in attorney
performance are subject to a general requirgitinat the defendant affirmatively prove

prejudice”). Where a petbner claims more than one deficggnin counsel’s conduct, “prejudice
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may result from the cumulative impact of multipleficiencies,” obviating the need to examine th
individual prejudicial impact of each deficiendyarris v. Wood 64 F.3d 1432, 1438-39 (9th Cir.
1995).

The Stricklandframework for analyzing ineffectivassistance of counsel claims is
considered to be “clearly established Federa ks determined by the Supreme Court of the
United States” for the purposesz28 U.S.C. § 2254(d) analysiSee Pinholsterl31 S. Ct. at 1403;
Williams v. Tayloy 529 U.S. 362, 404-08 (2000). diiefore, to obtain fedal habeas relief based
on ineffective assistance of counsepetitioner must demonstratathhe state court’s application
of the Stricklandstandard to the facts of the petitionaréase is “not only moneous, but objectively
unreasonable.Yarborough v. Gentrj§40 U.S. 1, 5 (2003) (per curiam). T&&icklandstandard
is a general one, and thus the mifjreasonable applications oétbtandard is necessarily wide,
Richter, 130 S. Ct. at 788, which “translates to aoaer range of decisions that are objectively
unreasonable under AEDPACheney v. Washingtp614 F.3d 987, 995 (9th Cir. 2010) (citing
Yarborough v. Alvaradd®b41 U.S. 652, 664 (2004)).

The combination of deference to counselfatsgic choices and deference to state court
decisions under § 2254 results in a “doubly” deféed standard of reew when ineffective
assistance claims are pursued as habagmus petitions in federal couBee Pinholsterl31 S. Ct.
at 1410-11Richter, 131 S. Ct. at 78%remo v. Moorel31 S. Ct. 733, 740 (2011). When §
2254(d) applies, “the questionnst whether counsel’s actions weeasonable — it is whether
there is any reasonable argemhthat counsel satisfi&tricklands deferential standardRichter,
131 S. Ct. at 788. If a court decides that a clzam be dismissed on the prejudice prong, it need
not reach the performance prong. “Fegltio satisfy either prong of ti&ricklandtest obviates the
need to consider the otheRios v. Rocha299 F.3d 796, 805 (9th Cir.2002).

In a federal habeas challenge to a statsigal judgment, a statcourt conclusion that
counsel rendered effective assistais not a factual determinati binding on the federal court to

the extent stated by 28 U.S.C. § 2254(dheg both the performance and the prejudice
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components of the ineffectivesgeinquiry are mixed questionslafv and fact, and therefore
require a review of the recoriee Strickland466 U.S. at 698.
2. Ineffective Assistance and Guilty Pleas

Thetwo-partStricklandtest applies to claims thabunsel was ineffective in advising a
defendant to accept a plea offidrll v. Lockhart,474 U.S. 52, 57-58 (1985) 0 prevail on such a
claim, the petitioner must show that: (1) couissatlvice fell below th range of competence
demanded of attorneys in criminal cases, afdh@&e is a reasonable probability that, but for
counsel's errors, the petitioner would not haeagéd guilty and would ke insisted on going to
trial. Hill, 474 U.S. at 58-59. As in other context® gresumption that counsel’s performance wa
not deficient must be overcome with eviderBert v. Titlow 134 S. Ct. 10, 17 (2013).

Where the alleged deficient performance is alfaito investigate orfailure to advise of a
potential affirmative defense, the determination of whether the error prejudiced the defendant
depend on the extent to which the undiscovesedence or affirmative defense would have
changed the predicted outcome of the tGa&le Hill 474 U.S. at 5%ee, e.g Lambert v. Blodgett
393 F.3d 943, 983 (9th Cir. 2004) (finding no pregedirom counsel’s alleged failure to
investigate a defense of fetal alcohol syndrdm@eause there was little chance such a defense
would have succeeded).

. ANALYSIS

The record suggests tHagtitioner and Worthington jdily decided upon a strategy of
pleading quickly rather than assieg factual innocence. Petitiong own admissions to the police
and to Worthington’s law clerthat Petitioner had been bathnking and texting and that
Petitioner had hit a car stoppedaatintersection codlreasonably have convinced Worthington
that contesting factual guilt would be futile. This istalarly true in light of the fact that three
other witnesses told police tHagtitioner had caused the accitey hitting a stopped or slowly
moving car, the police accidenip@t concluded that Mrs. B.ldonda had been stopped at the
intersection prior to the collisioand two of Petitioner’s friends alstated that Petitioner had bee

heavily drinking the day of the accident. Petitioner’s remorse and desire not to distress the vig
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family or Petitioner’s own family further contribed to Petitioner’'s motivio plead early, as did
the risk of the prosetion filing greater charges potentiattarrying a life sentence as the
investigation of the case continueduttearth facts damaging to Petitioner.

Furthermore, there were serious and subistamgks involved in proceeding to trial,
particularly in light of the fact that a four-yeadahild died at the scene and the mother and two
year-old child suffered injuries. Petitioner had talftiend that he drank so much that he blacked
out the previous day, and texted another frientherday of the incident, telling the friend that
Petitioner, who had four 22 ounce beers and two @osiobts of Crown Royale, was heading to h
sister’s house to have auple of drinks with a case of beerthre back seat of his truck along with
a beer bong.

In light of all of the above, Worthington’s choice ofelese strategy was reasonable.
Worthington was not objectively ineffective imliting his investigation, advising Petitioner to
plead guilty at arraignment, and failing to axvPetitioner of evidence and legal standards not
relevant to the selectestrategy of pleading early.

As Petitioner’'s own representations to Mdangton supported Worthgton’s strategy of
pleading early, Worthington’s deaisi to forego lines of investagion inconsistent with that
strategy is entitled to particular deferenSee Beanl63 F.3d at 1082. Only Worthington’s
inaccurate representations regarding the pemaezpuences of Petitioner’s guilty plea may have
constituted ineffective advice, and these repradiems did not prejudicBetitioner because the
animating reason for Petitioner’s early plea @wakesire to resolve the case quickly due to
Petitioner’s remorse, the likely futility of contesgi guilt, and the risk of greater charges with
greater potential sentences being filed. Nothinip&record suggestsathPetitioner placed any
particular importance on whether good-tiamedits would allow amarly release.

The Court now turns to the specific condioigtWorthington that Raéioner alleges was
ineffective. For the reasons below, the Courtdititat the state court’s rejection of Petitioner’s
specific claims was not an objectiyelnreasonable application of tB&icklandstandard.

A. Misinformation and Failure to Consult Claim

16
Case No.: 12-CV-1876 LHK
ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND DENYING REQUEST FOR
EVIDENTIARY HEARING




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Petitioner alleges severalpics on which Worthington faileid inform or misinformed
Petitioner. These allegations faltarthree categories: failure tedp Petitioner accurately appriseq
of the evidence and results of fhgestigation, failure to accurately explain Petitioner’s legal risK
and options, and failure to accullgteharacterize the consequenocé®etitioner’s plea agreement.
The Court reviews each of thebeee categories of allegatiossparately. The Court concludes
that Worthington’s alleged failure to accurateiform Petitioner about the evidence was not
objectively unreasonable. The Court then cotetuthat Worthington’s alleged failure to
accurately inform Petitioner aboRetitioner’s legal risk and defse options is similarly not
objectively unreasonable. Finally gtiCourt concludes that to the extent that Worthington misled

Petitioner regarding the specifioEhis penal sentencBgtitioner has failetb show prejudice.

1. The Facts of the Incident, Witress Statements, Police Reports, and
Accident Reconstruction Report

Petitioner alleges that Worthitayn’s advice was deficient withgard to (1) the facts of the
underlying accident, (2) the existence of favoratikpess statements, (3) whether Worthington
had reviewed the police reporéd (4) the results of the acadeeconstruction investigator.
These allegations challenge Worttion'’s failure to keep Petitionenformed about the progress of
the investigation and ¢éhevidence against him.

The Superior Court addressed and rejeotdy Petitioner’s allgation that Worthington

failed to give Petitioner the favorable witness statements of Ashley Madison and Max Gibbong.

The Superior Court’s opinion does not appedrawe reached Petitiorig allegations that
Worthington failed to provide the “facts of theeident,” failed to notify Petitioner that
Worthington had not seen the police repant] amaccurately characteed the meaning of
Lindskog’s statement that “you don’t want a regdfowever, these issues were raised in
Petitioner’s stateaurt habeas petitioseeECF No. 6, at 35, 42, and are thus properly before this
Court. As the Superior Court is silent on thesgnas as opposed to explicitly declining to decide
them, the Court must evaluate any argumentiemries that could hawwipported the Superior

Court’s implicit rejection of these claimSeeRichter, 131 S. Ct. at 778.
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An attorney has a duty to consult with alie regarding “important decisions,” including
guestions of overahing defense strateg$trickland 466 U.S. at 688. A defendant alone has “the
ultimate authority” to determine “whether to plegualty, waive a jury, testify in his or her own
behalf, or take an appeallbnes v. Barnegl63 U.S. 745, 751 (1983)068cerning such weighty
decisions, an attorney must both consulthwthe defendant and obtain consent to the
recommended course of actidttorida v. Nixon 543 U.S. 175, 187 (2004).

That obligation does not, however, require celits consult with a client about every
decision and development in a case. Counsel dodsameta duty to obtaithe defendant’s consent
to “every tactical decision” mad&aylor v. lllinois 484 U.S. 400, 417-18 (198&)nited States v.
Plitman, 194 F.3d 59, 63 (2d Cir. 1999) (holding thatinsel may deciderategic and tactical
matters such as selective introtdlan of evidence without consultation with client). Neither is
counsel required to pursue any defe or make any colorable argument that a client desires, as
right to effective assistance of coehsequires “the ability of couns#&d present the client’s case in
accord with counsel’s professional evaluatiafohes 463 U.S. at 751.

Petitioner’s arguments that Worthington was cefit in failing to avise Petitioner about
Worthington’s lack of access the police report and abougkthfacts of the incident” are
unpersuasive. With regard to Worthington failingrtiorm Plaintiff that Wathington had not seen
the police reports, the Courtasvare of no authority imposing such an affirmative duty on an
attorney. Worthington hired anvestigator to assess the evidence, instructed a law clerk to
interview witnesses, and sentarcident reconstruction expertttee crime scene, in addition to
interviewing Petitioneabout the events. The Court canconclude that aattorney who
undertook such investigation acted unreasonably bydgib notify his clienthat the attorney had
not yet reviewed the police report, because the attorney couttheddyg have concluded that he
had acquired a sufficient understarglof the facts to advigée client. Moreover, Somers’
declaration makes clear that Worthingthd review the police reports at the meeting between th
two lawyers on August 17, 2009, before Petitioneead to plead guilty. Pet. Ex. FFF at 849. As

such, any failure by Worthington to inform Petitey that Worthington had not seen the reports
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would have been cured once Worthington actusdly them. Because there are reasonable grou
on which the state court could have found thattWogton’s representation satisfied the highly
deferentialStricklandstandard, the Court must leahe state court decision undisturbed.

Petitioner also does not shdww Worthington was ineffective in failing to inform
Petitioner of “the facts of the incident.” Petitioner nowhere articulates what specific facts to wh
this phrase refers. Without such information, @mrt cannot conclude that the state court was
objectively unreasonable in holding that a compedéontney could haveeasonably withheld such
facts. Importantly, Petitioner was present at thedsnt and gave a statement to the police at the
scene. Therefore, Petitioner is unlikely togoejudiced by not being told information he was
already in a position to know.

Petitioner’scontentionthat Worthington was ineffective in withholding the witness
statements of Max Gibbons and Ashley Madiaad in mischaracterizing Lindskog’s statements
are more clearly stated, and are reviewed in more detail below.

a. Withholding Favorable Witness Statements

Petitioner contends that Whington could not be justéd in concluding that the
statements of witnesses Gibbons and Madison imeosmsequential becarishese witnesses had a
better view of the accidettthan any other witnesses, wer@sistent with each other, and came
from unbiased sources. Traverse at 5-6. Mored®etitioner contends that even if Worthington
could reasonably conclude that the statemente wet significant, he was still required to share
them with Petitionerd.

The Superior Court rejected this clairmding that the record showed “that Worthington
did not give the testimony much weight becauseas inconsistent with reconstruction evidence.’
Pet. Ex. AAA at 748. Petitioner contends that thtual finding was cleaylerroneous because, ag
discussed below, Worthington neveceived an accident reconstroctireport from the expert that
Worthington retained. The Superior Court’sttaal finding, however, was not an unreasonable
factual determination. At the August 17, 2009 meetvith Somers, Worthgton had access to the

initial police investigative andrrest report that was prepatgdthe California Highway Patrol
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based upon interviews with the witnesses and observation afeahe.et. Ex. FFF at 849. While
this initial report is not in the record, the 28-pdigal report, prepared dhe basis of interviews
and detailed analysis of the timearks and other physical evidence, concludes that Mrs. B’s car
stopped at the intersection befordifRmer collided intathe car. Pet. Ex. A. The final report was
before the Superior Couit.

Given the Superior Court’s factual fimgj that Worthington dicounted Madison and
Gibbons’ statements due to a cortfliath the availablenvestigative evidencehe conclusion that
Worthington’s actions were not cdistionally deficient is reasonablén attorney only has a duty
to consult a client on “important decisionS{rickland 466 U.S. at 688, and is not required to
review with a client every piece of evidenseg Williams v. SullivailNo. 09-3982, 2012 WL
4369305 (C.D. Cal. Feb. 7, 2012) (finding no prejudibere petitioner compilaed that counsel
failed to keep him apprised of developmentgarding potentially exonerating evidence, because
“to the extent that counsel may have determmado pursue this evihce, it was a tactical
decision regarding the management of the trialdichhot implicate a fundamental client decision
and did not require consultatiovith Petitioner”). Thus, an &irney who reasonably discounts
some piece of evidence as unhelpful to the defsinagegy is not unreasonable in failing to devot
precious attorney-client consultatitime to that piece of evidence.

Here, there is adequate support in thenekéar the Superior Court’s conclusion that
Worthington could reasonably have consideredetidence inconsequential. The statements of
these two witnesses conflicted witiree other witnesses who saw #ccident and told police that
Mrs. B.’'s Honda was stopped or slowly moving aheBBetitioner’s truck rather than just turning
into the intersection in front of it. Pet. Ex. A at 18-23. Moreover, Petitioner himself conceded
responsibility repeatedly. At the adent scene, Petitioner stateatirs. B “was stopped at a stoq
light and just sat there,” and Rether admitted that he “may have had too much to drink.” Res.
Ex. B at 3. At his sentencing hearing, Petitior®mognized that he had “made a big mistake” and
that he should have “learned . . . from thstpay past prior offenses.” Res. Ex. M at 12-14.

Moreover, Petitioner told the Probation Departnthat he felt “horrible” and that he could not
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“even imagine how [the Bs] can forgive me for whitive done. | am responsible for the death @
their child. | don’t even know where to beginegxpress my remorse.” Res. Ex. B at 7-9.
Furthermore, Petitioner told Worthington’s laverd that Mrs. B’s car was stopped at the stop
light, and Petitioner expressedmemorse to Worthington. Finglithe police accident report —
based on interviews with all witnesses includigbons and Madison in addition to examination
of the accident scene — concluded that Mrs Bonda was stopped at the intersection when
Petitioner struck it. All of thigvidence is inconsistent withe statements of Gibbons and
Madison. Faced with similar alletigns of counsel’s failure to farm a defendant of favorable
evidence, a court in this district found sdahures not deficient performance where other
inconsistent evidence made disclosure unnecesSaey.e.gKutzer v. CampbelNo. 05-3212,
2008 WL 2949262, at *3 (N.D. Cal. July 28, 2008Iding that failure talisclose favorable
information in a police report not deficiebgcause the “substarittzody of evidence of
petitioner’s guilt that had beateveloped by the time counsel asha petitioner to plead guilty
made disclosure of thmlice report unnecessary”).

Accordingly, viewed througthe deferential lens th&tricklandand AEDPA require, the
Court cannot conclude that it was unreasonabléfstate court to cohutle that Worthington
reasonably discounted the statements of Gibbons and Madison as icaigrafid contrary to
voluminous other evidence, including Petitionengn admissions, that Petitioner was responsibl
for the accident.

b. Mischaracterizing Lindskog’s Statement

Petitioner also alleges thatorthington misled Petitioner inteelieving that an unfavorable
accident reconstruction had taken place whilegality, no report was prepared because the repc
would have been inconclusive. Memo at 15-1GeAPetitioner was senteed, Petitioner’s father
contacted Lindskog, the investigator. Lindskogitikat that the statement “you don’t want a
report” to Worthington was intended to convegtth report would be ditless without more
information. Pet. Ex. ZZ(g) at 728-29. The staent “you don’t want eeport” is, Petitioner

contends, “terse, unclear, andaguous,” and Worthington inapmpriately allowed Petitioner to
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believe that an accident reconstruction had yietdsdlts unfavorable to Petitioner. Traverse at 7}

9.

While the phrase “you don’t want a repag’open to multiple int@retations, Petitioner
has failed to show that Worthiragt was unreasonable in inferringthhis statement boded ill for
Petitioner and advising Petitionaccordingly. An attorney’s tarpretation of an ambiguous
statement is entitled to defemnwhere that interpt&tion is not clearlyinreasonable under the
circumstancesSee Warren v. Schrird62 F. App’x 705, 709 n.3 (9th Cir. 2006) (rejecting
ineffective assistance claim based on attornifsre to mount competence-related defense,
where attorney could reasonably have interpretfendant’s ambiguous @i®n “What was that
all about?” to have been “a dissive, pejorative reference tcetproceedings as easily as an
expression of confusion”).

As noted above, Worthington had by thism@lready been confronted with evidence
suggesting Petitioner was at fault in the accidectuding Petitioner’'s own statements at the
scene, the statements of several withnessesPatitioner’'s own statements to Worthington’s law
clerk. In light of this evidence, Worthingt@ould reasonably have interpreted Lindskog’s
statement that “you don’t want a report” as mgtthat the results of a report would likely be
unfavorable. This interpretation w@articularly reasonable giveratithe police investigation of
the crime scene concluded that Mrs. B was stoppéake intersection whedpetitioner caused the
accident.

An attorney faced with such a vague staehperhaps should have asked for clarification
but the inquiry is not whether Worthington’snohuct exemplified the Isé practices of his
profession. This Court asks whether the statet@mwld have had any reasonable justification for
concluding that Worthington wamt objectively unreasonable in relying on his interpretation of
the statement. Because the eviealready available to Wortigton strongly suggested Petitione
was responsible for the accidetie state court coulctasonably find that Worthington did not

provide ineffective assistance in infagithat Lindskog’s ambiguous statement meant
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reconstruction evidence would be unfavorablPetitioner and suggesting that inference to

Petitioner.

2. District Attorney’s Intentions, Law Pertaining to Offenses, and Scope of
Investigation Necessary

Petitioner alleges that Worthitayn exaggerated the District Atteey’s intent to file murder
charges, failed to explain the legal standdot murder and vehicular manslaughter and
corresponding defenses, and failed to inform Pegti@bout the scope of investigation necessar)
in this type of case. In effect, Petitioner comtte that Worthington was constitutionally ineffective
in failing to accurately explaiRetitioner’s legal exposure andtigms for defending against the
charges to Petitioner.

The Superior Court held that Petitiomed failed to overcome the presumption of
competence and failed to demonstrate prejudiegimg to these allegatns. Pet. Ex. AAA at 22-
23. This Court concludes that tBeperior Court’s holding is n@ain unreasonable application of
the Stricklandstandard. As the Superior Court noted, Petitioner was asked by the court at
arraignment if he had read and understood theggesement and whether he had “plenty of time
to go over the plea with his attorney. Pet. Eat 345-46. Petitioner replied in the affirmative.
Moreover, effective representaticgrjuires that counsel be permitt® present the case in accord
with his or her professional evaluatidlones v. Barnegl63 U.S. 745, 751 (1983). As such, the
choice of which defense to mount is a decision ¢hatbe made within aattorney’s experience
and judgment. Given the evidence against Begti, Worthington couldeasonably conclude that
Petitioner’s conduct — looking dovia send text messages whilevirg 55 miles per hour with a
blood alcohol content that was nearly three timeddagal limit — easily mehe standard of gross
negligence and that any argument to the contrary would be futile. Worthington was therefore
constitutionally ineffective in recommendingjaick plea to minimize Petitioner's exposure to
more serious charges, even if doing so mabahdoning a defense based on the mens rea requ
See Womack v. Del Pgp#d7 F.3d 998, 1004 (9th Cir. 2007) é&ling ineffective assistance
claim based on counsel’s alleged failure to dispussible defenses with client, where — as here

client had declared his undenstiing of the plea agreement in court, and where — as here — his
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evidence that counsel had failed to discussrasefe with him consisted of only “self-serving

statements”)Harper v. Tilton No. 06-1190, 2009 WL 2171786 (E.D. Cal. July 21, 2009) (findin

©

no ineffectiveness and no prejadiwhere counsel allegedly failedkeep petitioner apprised of
defense strategy and case developments).

With regard to the claim that Worthimgt inaccurately informed Petitioner about the
District Attorney’s intent to file murder chargiePetitioner’s assertiose belied by the record.
Petitioner bears the burden of shiogvthat Worthington actually mesti him, and is unable to meet

that burden. Worthington inditzd at the initial meeting witRetitioner’s family only that

=R

Worthington was “concerned” about possible muiderges. Pet. Ex. B at 29-33. The morning 0
the arraignment, Worthington stated that he beliePetitioner’s only options were to plead guilty
at the arraignment or face murder charges. Pet. Ex. D at 44-48.

The record reflects that Wortigton could reasonably concluttet a murder charge was a
probable result of the District ftrney’s investigation, and thRetitioner would likely be found
guilty on such a charge. The Superior Court charesetd Somers’ statements to Worthington as
“veiled threats” justifying Worthingn'’s fear that murder chargesnedikely if Pditioner did not
plead guilty Pet. Ex. AAA at 737. When Worthington meithvSomers, Somers indicated that his
office was still awaiting the results of several lioésnvestigation and wished to keep its options
open with regard to murder charges. Pat.KK. at 620. Somers dearles that news accounts
guoting him as having stated thiaé District Attorney had insufficient evidence to charge murdef
were inaccurateSeePet. Ex. FFF at 850 (“What | had statedhe Herald was that we were
researching second degree murdeiofdo the plea) but did ngtethave enough evidence to
charge second degree murder.”).

Worthington could reasonably have intetpceSomers’ statements as suggesting murder
charges were likely. Consequently, his charaza¢ion of that likelihoodo Petitioner was not
necessarily misleading. Thagtiistrict Attorney actuallyvaslikely to file murder charges further
supports the reasonableness of \WModton so advising Petitioner. Soraetates thahe results of

Petitioner’s blood tests and Petiter’'s phone recordséither of which was available to the

24
Case No.: 12-CV-1876 LHK
ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND DENYING REQUEST FOR
EVIDENTIARY HEARING




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

prosecution at the time Petitioner plead guityuld have supported a second degree murder
chargeld. The state court’s conclusion that Wonigton’s advice regarding the prosecution’s
intentions did not fall below professiorsthndards is not o&gtively unreasonable.
3. Conduct Credits and Early Release Program

Petitioner’s final allegation ahaccurate or incomplete advice from Worthington is that
Worthington misled Petitioner as to the minimaomber of years Petiti@n would actually be
required to serve. Petitioneasts that Worthington said pleadiguilty was “the best way, as |
would get out in 8 years if | bebad myself. He said | might evget out earlier because of prison
overcrowding and the Governor’s early release @wogt Pet. Ex. D at 45. When Petitioner arrive
at prison, however, he was tdltht he would have to serve%®f the sentence — 13 years and 6
months rather than 8 years — and that the Goves early release progm would not apply to
violent offenders. Pet. Ex. D at 47.

The Superior Court did notdress Petitioner’s assertion tihat was misadvised as to the

Governor’s early release program, nor doestiBeér now advance any arguments in support of

this claim. Nonetheless, this Court notes that such a claim would be meritless. Petitioner pleaded

guilty only two weeks after a three-judge pamelered California to reduce its prison population
in Coleman v. Schwarzenegg6f2 F. Supp. 2d 882, 1002 (E.D. Cal. 2009). The par@bi@man
explicitly left the details o&ny release program to the distoon of the Governor and the
Legislature Coleman 922 F. Supp. 2d at 1002. Consequentlyhattime Petitioner pleaded guilty
Worthington could not have predicted preciselychicategories of offenders would ultimately be
eligible for release — and the record shows Watthington did not do séorthington stated that
Petitionemmightget out earlier via an early releggegram, not that he definitely would.
Petitioner’s father asserts onlyathVorthington told the familyhat Petitioner would be “a prime
candidate” for an early release program. Pet.BHzat 31. The fact that the program ultimately
excluded Petitioner’s particularads of offenders does not rentiéorthington’s advice ineffective

at the time Worthingtogave such advice.
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Petitioner’s claim that Worthington misstatetat percentage of the 16-year sentence wg
eligible for reduction via conduct credits is, howeunore fully developed and was addressed by
the Superior Court. The SuperiBourt stated that if true, such inaccurate advice was “clear errd
but that Petitioner had failed shhow prejudice. Pet. Ex. AAAt 749-50. The Superior Court baseq
its conclusion that the error dinbt prejudice Petitionesn the fact that neither the habeas petition
nor Petitioner’s declaration alleged that Petitioneuld have proceeded toal if Petitioner had
been correctly informedd. at 749. Moreover, Petitioner’s statemts to the Probation Department]
reflected that Petitioner knew his term wobkl 16 years and was not asking for leniematyat
749-50.

Petitioner now contends that the Superiou@ reached an unreasonable factual conclusi

that Petitioner had not alleged prejudice, becaustatement that Petitioner asked for no leniency

did not suggest an intention to forfeit conduedits. Memo at 17. Petitioner argues that because

the Department of Corrections ffnar than the sentencing couwafplies conduct credits, Petitioner
could not have been intending to waive the rightredits when Petitioner asserted to the
Probation Department and at sentencing thatdeenot seeking leniey. Traverse at 11-12.
Finally, Petitioner points to hideclaration dated July 11, 2011.iF declaration — which was not
before the Superior Court but was provided to tharCof Appeal — asserts “I would not have ple(
guilty if I had known that | wouldbe serving in excess of 13 years instead of the 8 promised by
Tom Worthington.” Pet. Ex. ZZ(at 709. According to Petitiondhis declaration constitutes an
unrebutted, “clear and convincing evidentiary simgi/that Petitioner wuld not have pleaded
guilty if accurately informed of his cred#igibility by Worthington. Traverse at 12.

California law offers statprisoners who participate gualifying work, training, and
educational programs the privilege of earriwgrk-time credit.” Cal. Penal Code § 2933.
Prisoners are not legally entitled to earn suchitzetihe Penal Code makelgear that “Credit is a
privilege, not a right. Credit mube earned and may be forfeitett” While the maximum rate a
prisoner may normally earn is 50% of a sentendeerattatutes make work-time credit available

only at a reduced rate to prisonemvicted of certain offenses.Buant to California Penal Code
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§ 2933.1, a person convicted of a violent felony liskecrue no more thatb percent of worktime
credit.” In Petitioner’s case, the great bodily injg@rnyhancement elevated the gross vehicular inju
offense to a “violent felony” under Penal Cd&l667.5(c)(8). As such, Petitioner was statutorily
limited to earning a 15% seartce reduction via credits.

An erroneous prediction regamg the likely sentence that will be imposed after a guilty
plea is, by itself, insufficient to establish ineffective assistaBee, e.gUnited States v. Garcja
909 F.2d 1346, 1348 (9th Cir.1990) (erroneous senteleckction “does not eitle a defendant to
challenge his guilty plea”5hah v. United State878 F.2d 1156, 1162 (9th Cir.1989) (finding tha
an inaccurate sentence prediction was not prejuditiaijed States v. Turng881 F.2d 684, 687
(9th Cir.1989) (finding that an inaccurate prédic did not constitute effective assistance).
Rather, to challenge a plea based on a claimeffidctive assistance a petitioner must establish a
“gross mischaracterization of the likely outcoofea plea bargain” combined with “erroneous
advice on the probable effts of going to trial. Sophanthavong v. Palmate&78 F.3d 859, 868
(9th Cir. 2004) (internal citations omitted). Ewghen counsel’s characterization of the allowable
sentence meets that standard, a petitioner must still prove prejudice by showing a reasonable
probability that he or she would not have pleédduilty absent counsel’s erroneous advize
laea v. Sunn800 F.2d 861, 865-66 (9th Cir. 1986). Drefece to the state court’s prejudice
determination is significant, given th@certainty inherent in plea negotiatioRsemo v. Moorg
131 S. Ct. 733, 743-44 (2011) (“Deference to thesstatrt's prejudice determination is all the
more significant in light of the uncertainty irmeat in plea negotiations described above: The
stakes for defendants are high, amahy elect to limit risk by f@oing the right to assert their
innocence.”).

The state court was not objectively unreasamabholding that Petitioner had failed to
meet his burden of showing prejudice. As tlp&ior Court noted, no evidence in the record
before the Superior Court made any allegatibprejudice. The only allegation of prejudice

presented to the Court of AppesiPetitioner’'s bare assertionhrs July 11, 2011 declaration, aftef
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the Superior Court had held that Petitioner had not shown prejudice, i.e., that Petitioner woulg
have plead guilty if properly advised.

Here, the Court cannot conde that the state courts ieaunreasonable in discounting
Petitioner’s conclusory assertiohprejudice made &dr the Superior Cotihad already denied
Petitioner’s claim for lack of prejudice. Reiner has produced no evidence suggesting that

eligibility for condud credits was a substaritraotivating factor in s decision to plead guilty.

There is no indication that Petitier or Petitioner’s family ever asked Worthington any questions

about conduct credits, and Petiter's extensive statementstbh@ Probation Department and the
sentencing court do not mention credits. On theraontthe record indi¢as that Petitioner and
his family were aware that Petitioner’s pleauld result in a sentence of 16 ye&eePet. EX. LL

at 623 (Petitioner’s father declaring of the familglescision to plead guilty, “I am not even certain
that | understood the consequences of the deagsioept that there would v trial and that Dion
would go to prison for 16 years.”). At Petitioredrraignment, the court asked whether Petitione
understood that the maximum pendhwgt could be imposed was 16ays, and Petitioner replied in

the affirmative. Pet. Ex. J at 345. While it is truattthe Department of Coreons rather than the

sentencing court awards conduct agdPetitioner’s affirmation thdte would accept a sentence of

16 years undermines Petitioner’s assertion now that he was pleadtiegeixpectation of receiving
a shorter sentence. Petitioner’s declaratiaaige belied by his statement to the Probation
Department that “I know that | signed a dealdmixteen-year state prison commitment and | will
not ask the Court to impose any leniencgansider anything less.” Res. Ex. B at 10.

Moreover, while the record contains no evicethat conduct creditvere a substantial
factor in Petitioner’s decision fgead, the record contains abundant evidence that the early ple
was motivated by other factors — specificallynoese and the desire to avoid a prolonged and
painful trial for the victims’ family and Petaner’s family. In the interview with the Probation
Department, Petitioner was “riddle[d] with remorse” and stated that he was pleading guilty so
to “ensure that no one has to neelthis pain that | have caustdoughout endless Court hearings

for any of the [B.] family members, or even fay own family members.” Res. Ex. B at 10. At the
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sentencing hearing, Petitioner emphasized that he was “willing to accept full responsibility for
actions” and “willing to serve as much time aseeds to take.” Res. Ex. M at 12. Petitioner’s
“[s]olemn declarations in operourt carry a strong presumptiohverity” and constitute a
“formidable barrier” to collateral attacBlackledge v. Alliso431 U.S. 63, 74, (1977poe v.
Woodford 508 F.3d 563, 571 (9th Cir. 200DQhizen v. Hunter809 F.2d 560, 562 (9th Cir. 1987).

Moreover, the state courts could reasonabWel@ncluded that Petitioner would still have
pleaded guilty if properly informed becauselwd likely consequences of going to trial. While
Petitioner agreed to the maximum sentence foctimees initially charged, the record indicates
that both Petitioner and Worthington were intensely concerned with a potential life sentence t
could be imposed if the District Attorney chad Petitioner with murder. Given the seemingly
substantial risk of greater atges if Petitioner did not pleaplilty, the state court was not
objectively unreasonable in findingathPetitioner failed to show lveould have gone to trial if
accurately advisedceeDupree v. CareyNo. 04-6374, 2007 WL 4303780 (E.D. Cal. Dec. 10,
2007),report and recommendation adopt&®08 WL 551011 (E.D. Cal. Feb. 27, 2008) (trial
court’s finding that petitioner would have plead guétyen if advised that he would be eligible for
only 15% credits rather than 50% was not unreasonable, because petitioner faced much mor
onerous sentence if tried and convicted).

This Court’s conclusion that the SumerCourt was not unreasonable in finding no
prejudice to Petitioner is buttreskky the holdings of other courts — including the Ninth Circuit -
when confronted with analogoaguations. Faced withery similar facts in which a habeas
petitioner was wrongly advised that he would hgilde for release aftetO years (taking into
account conduct credits) when he would actuadlye to serve no less than 14 years, the Ninth
Circuit in Keaton v. Marshalheld that the petitioner had failed to show prejudieaton v.
Marshall, 105 F.3d 665, at *3 (9th Cit997) (“Keaton has made no spwcallegation as to why
he placed particular emphasis on the approximateafais parole eligibility in making his plea
decision.”);see also Doganiere v. United Stat®$4 F.2d 165, 168 (9th Cir. 1990) (rejecting

ineffective assistance attackaauilty plea where counsel wrongly advised petiti@seto parole
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eligibility, because petitioner failed to “assany special circumstances that might support the
conclusion that he placed particuanphasis on his parole eligibiliby deciding whether or not to
plead guilty”). District courts in thi€ircuit have reached similar conclusioBge, e.gPina-
Labrada v. United State2009 WL 3049297 at *3 (E.D. Cal. [@e18, 2009) (“Petitioner does not
allege any specific facts that shawat he would have forgone thenefits of the plea agreement”
had he been advised accurately that time-sgrewlits would not apply teeduce his sentence);
Fernandez v. Dep't of Carr2013 WL 1090419 (C.D. Cal. Feb. 4, 20X8port and
recommendation adopted013 WL 1089943 (C.D. Cal. Mat4, 2013) (discounting as
“implausible” petitioner’s claim that she would hayene to trial if accuralginformed of credit
eligibility where, as here, she was misinfodhtbat she would be eligible for 50% worktime
credits when statute limited her to 15%ymmers v. Schrir@009 WL 1531847 (D. Ariz. June 2,
2009) (finding that petitioner failetd show prejudice where counseilldd to advise petitioner of
statutory change limiting time credits to 85% of the sentence).

Petitioner’s argument that expressions of rsaao not prove an intention to waive credit
eligibility misconstrues the focus of the prejudat®lysis. The statements of remorse do not pro
that Petitioner had any intentioh sacrificing conductredits. Rather, these statements suggest
that Petitioner had important reasons for plegdjuilty apart from simply the length of the
sentence he would serve. If Petitioner’s priynaotivation for pleading guilty was not to get a
sentence as light as possible tather to take responsibility alsgare his victims the pain of a
trial, the Superior Court could not have besneasonable in concludingathPetitioner had shown

no prejudice. Petitioner bears theden of proving that credit eligibility was a substantial factor i

the plea decision and that Petitioner would not hgaded guilty if accurately advised. Petitionef

has failed to meet that burden because the record demonstrates that the plea was motivated
factors other than the length of sentencethatinothing specific abotihe good-time credits
animated Petitioner’s desion to plead guilty.

The authority cited in Petitioner's Memo dogot support a finding girejudice. Petitioner

relies on the Ninth @cuit’s decision inJnited States v. Manz675 F.3d 1204, 1209 (9th Cir.
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2012), for the proposition that an attornelyonmiscalculates under the federal sentencing
guidelines provides ineffective assistarof counsel. Memo at 4. Howevitanzoexplicitly
declined to presume prejudice and remandeddalistrict court for a prejudice analystee

Manzq 675 F.3d at 1210 (remanding for determinatioprefudice, because “[t]he record does nq
contain the historical views dfefense counsel or of Manzggarding the influence of the
miscalculation). As suctManzodoes not address the relevant question here: whether the state)
courts were objectively unreasonalmdinding that Petitioner had ifad to show prejudice from
Worthington’s inaccuratadvice as to credits.

Petitioner also relies onalifornia state court decisioRgople v. Goodwilliel47 Cal.

App. 4th 695, 733, 54 Cal. Rptr. 3d 601, 631 (2007%)tHe proposition that misadvice on conduct
credits is sufficient to undermine a guilty plea. Traverse at 13. In that case, a defendant proce
pro se had come to court plang to accept the plea bargain offered by prosecutors. Hovtleeer,
court and prosecutoincorrectly informed the defendant the would have to serve 85% of the
sentence rather than 50%, at which pointdéendant changed his mind and went to tiealat
731-33. The California Court of Appela¢ld that the defendant’s rigto due process was violated
when the prosecutor and the court misinfadrttee defendant who was pro se about credit
eligibility under the pleald. at 733.

Goodwillietoo, however, is inapposite here. The nf@imation in this case stemmed from
Petitioner’s counsel rather tharetbourt itself. Therefore, a differestandard of review applies.
Specifically, where a petitioner is claiming viotatiof due process, the government has the burg
of proving the error was harmless — but in affective assistance of counsel claim on habeas
corpus, Petitioner has the burden of showirgjudice. Furthermore, the defendanGimodwillie
changed his mind anejecteda plea based on the misinfoation. As such, there was no
counterfactual for the reviewing court to camft. Prejudice was obvious, because there was no
guestion that the misinformation caused the defertdamdck out of a pledeal that was a better
outcome than the sentence henutely received after triabee idat 733 (concluding that the

inaccurate information “prejudiced Goodwillie in thitataused him to reject an offer that was mof
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favorable to him than the sentence he received @ii¢#"). Here, by contrasprejudice is precisely
the pertinent issue, and Petitiones llae burden of showing it. Unlike @Goodwillie, there is no
contemporaneous evidence in the record hereislgawat inaccurate adwe on credit eligibility

specifically caused Petitioner to plead guilty.

The Ninth Circuit’s decision ifaea v. Sunn800 F.2d 861, 862 (9th Cir. 1986), is not to the

contrary. Inlaea, a defendant was reluctant to plead guilty to multiple drug and firearm felonies,

and only agreed to do so because counsel adinsatefendant that “there was a good chance of|

his getting probation if he accepted the plea bargand “that the chance of his getting an

extended sentence was ‘almost zerta®a 800 F.2d at 863. Relying on this advice, the defendant

accepted the plea, and the state court judge im@osedtence of life in prison. The Ninth Circuit
held that counsel's performance was deficiextause his errors were numerous and serious, an
remanded for an evidentiahearing on prejudiced. at 865-66.

In laeg a pre-AEDPA case, however, the coultdyed the petitioner might be able to
show prejudice upon remand because “[t]he remordplete with evidence that laea was very
reluctant to plead guilty” and that defensounsel had to persuade him to dddoat 865. The
Ninth Circuit held that these facts could conséittspecial circumstances” that might justify a
conclusion that the petitioner gavetuaular weight to the inaccurasalvice in deciding whether to
plead guilty.ld. Unlike the petitioner imaea, there is no evidence in the record here that Petition
was reluctant to plead or that Worthington’s nasstents were a substantial factor in persuadin

Petitioner tgplead guilty.

Because Petitioner provided no evidence thatehgth of sentence was an important factor

at the time he pleaded guilty, thecord supports a conclusion theimorse and desire to resolve
the case quickly were the primary factors in tReter’s decision to plead. Additionally, Petitioner
faced a nontrivial possibility of conviction @aamurder charge, whidtarried a potential life
sentence, had he gone to trial. In light of #uglence in the record,dlstate courts were not
unreasonable in concluding that Petitionerei@ilo show prejudice from Worthington’s

misstatements regardimgnduct credit eligibility.
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B. Alleged Deception as to Prosetar’'s Intent to File Murder Charges

Petitioner’s second claim asserts that Wodton was ineffective for misleading Petitionel
about the District Attorney’s intem file murder charges. Thisasin is related to the claim above,
regarding whether Worthington adequately informed Petitioner regarding Worthington’s
conversations with Somers. Nonetheless, Petitispdeadings emphasizeahthis claim is not
attacking the probabilitpf murder charges or whether Wortgton could have reasonably chosen

to advise Petitioner to plead quickly to avoidisunurder charges. Rather, Petitioner argues that

the claim relates only to whether Worthington accurately informed Petitioner of the prosecutof

intentions.SeeTraverse at 9 (“That seeking suchegotiated disposition was well within the
standards of competence does not address coudsgl'$o accurately inform Petitioner about the
prosecutor’s intentions to file fanore serious murder charges.”).

Both the Superior Court and Respondentatefeetitioner’s claims primarily by showing
that a murder charge was a real possibility thadl WWorthington could make a reasonable tactical
decision to recommend that Petitioner plead guilty immediately to avoid murder clsagest.

Ex. AAA at 737 (Superior Court finding not unreasble Worthington’secision not to ignore
“veiled threats of the prosecutor.Answer at 19 (“Petitioner doe®t show that the trial counsel
was ineffective for seeking a 16grenegotiated disposition to fatall a possible murder charge
and further investigatioby the prosecutor.”).

Petitioner is correct in asserting that thegpiety of pleading eayldoes not necessarily
resolve the question of whether Worthington wesfective for failing to accurately inform
Petitioner of the prosecutor’s inteans. However, if — as Plaintifisgerts — this claim is based only
on a failure to inform Petitioner about the substance of Worthington’s conversations with Son
it is unclear to the Court how this claim différem the claim discusseabove, which alleges that
Worthington misinformed or failed to consult wigtetitioner regarding the District Attorney’s
intent to file murder chargeAccordingly, this claim is deniefdbr the reasons discussed above
with regard to Petitioner’s claim that Worthington failed to adequately inform Petitioner of the

District Attorney’s intentionsSee supréart I11.A.2.
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C. Failure to Adequately Investigate

The precise nature of Petitioner’s third clagwnclear. This claim appears to feature two
separate parts. In the firstrpaPetitioner asserts that Womlgton was ineffective for “pressuring
Petitioner to plead gliy to the maximum possible prison sentence for the offense and
enhancements that the District Attorney planimeginy event to file at arraignment, without
properly advising Petitioner” abotlie matters raised in Petitionefisst claim. ECF No. 1 123. It
is unclear to the Court how such a claim dgférom the actual misinformation and failure to
consult claims discussed above. The Court thus degliegfor this part oPetitioner’s third claim,
for the same reasons given in the dgsion of Petitioner’s first claim abov®&ee supr&art I11.A.

However, the second part of Petitionersdiclaim also alleges that Worthington was
ineffective for pressuring Petitioner to pleadliyuvithout “having suffcient time and opportunity
to conduct the type of investiian and forensic evaluation requiren a case of this naturdd.
This claim appears to assertfieetive assistance due to inagete investigatin, and the Court
discusses it as such below.

A claim of ineffective assistance may tesed on negligence in conducting pretrial
investigationSee United States v. Tuckél6 F.2d 576 (9th Cir. 1983tines v. Enomot®58
F.2d 667, 676 (9th Cir. 1981). An attorney’s ign@@of the law that is fundamental to his case
combined with a failure to perform basic researnlthat point of law is quintessential example
of deficient performanceédinton v. Alabamal34 S.Ct. 1081, 1089 (2014) (per curiam). A defens
attorney has a genéiduty to make reasonable investigatiomsto make a reasonable decision th;
makes a particular line of investigation unnecessgag. Strickland466 U.S. at 691H4inton v.
Alabama 134 S. Ct. 1081, 1088 (2014) (per curiam).

A reviewing court must assess an attornegsision not to investaje “for reasonableness
in all the circumstances, applying a heavy measf deference to counsel’s judgmengilva v.
Woodford 279 F.3d 825, 836 (9th Cir. 2002). Counsel ne&dpursue an investigation that would

be fruitless or might be harmful to the deferRehter, 131 S. Ct. at 789-90. #n attorney reviews

the preliminary facts of the case and reasonatydes to pursue only one defense strategy to the
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exclusion of others, for example, the attornegchreot investigate the abandoned defense theorie
further.See Turk v. Whitd 16 F.3d 1264, 1266-67 (9th Cir. 199¢9unsel’s seldmon of self-
defense theory was reasonable and obviatgdaed to investigate defendant’s claim of
incompetency).

The Superior Court rejected Petitionestaim that Worthington conducted inadequate
investigation before advising Petitioner to pleadlty, holding that “the record shows that
Worthington began investigating Petitioner'sedhe day Worthingtowas retained and he
continued through the date of sentencing.” Egt.AAA at 738. The Superior Court found that it
was clear from the record that “Worthington’s immediate concern was minimizing Petitioner’s
potential exposure to greater chargéd."at 743. Worthington’s rejpéed conversations with
Somers left Worthingtoancertain whether murder charges might ultimately be filed, and there
was a rational tactical basis for Worthington ézide to eliminate thatossibility by advising
Petitioner to plead guilty at the arraignmedt.

Petitionerappeardo largely abandon this failure to instiggate claim in his briefing, even
affirmatively insisting that the state courtsoonstrued the argument and that Petitioner is
challenging only Worthingtos'failure to inform Petitioner ghe investigationnot the scope of
the investigation itselfSeeMemo at 16. In any case, as the Superior Court noted, the record
reveals Worthington’s concernahany delay in pleading coutdsult in the filing of murder
charges. Worthington discussed the possibilitynafder charges with Somers, Pet. Ex. FFF at
847, and in the initial meeting with Petitionefénily stated a concern that a second degree
murder charge was a risk, Pet. Ex. B at 30SAmers had informed Worthington that the
prosecution was awaiting records before deciding whether to file murder charges, Pet. Ex. FR
846, Worthington’s advice that Petitioner plepdckly was not objectively unreasonable.

Petitioner’s own statements to the polioel & Worthington’s law clerk — admitting that
Petitioner had been both drinkiagd texting, and had hit a caogped at a stoplight — along with
the statements of the majoriby witnesses at the scemay reasonably have convinced

Worthington that contesting factual guilt wouldfoiéle. The results of Worthington’s initial
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investigations confirmed this conclusion, asitRener’s history of atohol-related incidents,
Worthington’s conversations withitnesses indicating that Petitiarfegad been drinking on the day
of the incident, and the deathafour-year-old child at the sge further supported Worthington’s
recommendation of an early guilty plea. the Superior Court found, Worthington made a
reasonable decision to advise Petitioner eag@lguilty early. Furthermore, during this period
Worthington diligently investigated the factstbé case and communicated with the prosecutor.
Accordingly, the Court cannot conclude thia Superior Court’s ruling unreasonably applied
Strickland Petitioner’s claim based dailure to conduct reasonahtesestigation is denied.

V. REQUEST FOR AN EVIDENTIARY HEARING

Petitioner filed a request for an evidentiagaring, seeking tadmit testimony as to
“[w]hether Petitioner meant by his expressions of remorse and willingness to accept the 16 y¢
prison sentence pursuant to the plea agreerttetthe was willing and intended to forfeit and
waive the post-sentence worke#monduct credits to which s entitled under the law.” ECF
No. 31 at I Respondent argues that thédemce Petitioner seeks to admit was never before the
California courts, and that Petitioner has failegustify an evidentiary hearing under the standarq
prescribed by AEDPA. ECF No. 3Retitioner responds that the estite he seeks to admit is not
brought in support of a claim rejected by theestatturts, but rather to refute Respondent’s
interpretation of what Petitioner meant in expressing remorse.

Review under 8§ 2254(d)(1) is litad to the record that waefore the state court that
adjudicated a petitioner’s claim on the mefmholster 131 S. Ct. at 1398 (“If a claim has been
adjudicated on the merits by a state court, ardd@beas petitioner must overcome the limitatior
of § 2254(d)(1) on the record that was before state court.”). BecausedlCourt holds that the
state court adjudication of Petitioner’s claims wasan unreasonable application of federal law,

that adjudication is entitled to deference urgl@254(d)(1), and Petith@r is not entitled to

® Petitioner also requests a hearing on severdiiadal evidentiary matters in the event that the
Court considers Worthington’s declaration to be enae properly before the state court. As note
above, the Court has not considegdrthington’s declaration as ppaf the relevant state court
record and accordingly does not rely on it imyglag the habeas petitiomhe Court therefore does
not address the remaining evidentiary mattsn which Petitioner seeks a hearing.
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introduce new evidence not before the statetcéwcordingly, Petitioner’'s request for an
evidentiary hearing is DENIED.
V. CONCLUSION

For the foregoing reasons, the petition for writ of habeas corpus is DENIED, and the
request for an evidentihearing is DENIED.

The federal rules governing habeas corpuiqges by state prisoners require a district
court that denies a habeas peti to grant or deny a certifiGabf appealability in its rulingsee
Rule 11(a), Rules Governing § 2254 Cases, 28 U&2254. Petitioner has not shown that “jurist
of reason would find it debatable whether thetjetistates a valid claim of the denial of a
constitutional right."Slack v. McDaniel529 U.S. 473, 484 (2000). Accordingly, a certificate of
appealability shall not issue.

The Clerk of the Court shadhter judgment in favor of Rpondent and close the case file.

IT IS SO ORDERED.

Dated:Junel0, 2014 ﬁ‘% N’ M
LUCY H. ¥OH

United States District Judge
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