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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

DEYANIRA BANUELQOS on behalf of C.B.V.,
a minor,

Plaintiff,
V.

CAROLYN W. COLVIN,* Acting
Commissioneof Social Security,

Defendant.

Case N05:12CV-01%61-LHK

ORDER DENYING PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT ;
GRANTING PLAINTIFF'S ALTERNATIVE
MOTION FOR REMAND; AND DENY ING
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

[Re: ECF Nos. 16, 22]

Plaintiff Deyanira Banuelo§Banuelos”) acting on behalf of her minor son, C.B.V.,

appeals a final decisiaf the Commissioner of Social SecuridgnyingC.B.V.’s applicationfor

Supplemental Security Income (“SSI"Refore the @urt areBanuelos’s motion for summary

judgment or, in the alternative, for remand, and the Commissioner’s cross-moisomioary

judgment, which have been fully briefe8eeECF Nos. 16, 22, 25. Upon consideration of the

! Carolyn W. Colvin, he Acting Commissioner of Social Security substituted foher
predecessoMichael J. Astrugas the defendant in this actioBeeFed. R. Civ. P. 25(d).

5:12-CV-0196:LHK

ORDERDENYING PLAINTIFF'S MOTION FOR SJ; GRANTING PLAINTIFF'S ALTERNATIVE MOTION FOR
REMAND; AND DENYING DEFENDANT'S CROSS MOTION FOR SJ
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briefing® and for the reasons set forth below, the CBEENIES Banuelos’s motion for summary
judgment, GRANTS her alternative motion for remand, RERMNIES the Commissioner’s motion
for summary judgment.
I. BACKGROUND

C.B.V,, atenyearold boy, was born in the United States in May 2003. Admin. R. (“AR
191. Shortly after birth, he was diagnosed withebralpalsy AR 385. Although his upper
extremities have normal range of motion, AR 84 has fower extremities elastigitand shortened
Achilles tendon,” AR 116.The cerebral palsy affects his gaihe turns his right foot in and walks
on hisright toes rather than placing might heel down. AR 127-28. In December 2007, when
C.B.V. was four years old, he had surgery to lengthen both Achilles tendons. ARd iéceived
other treatment over the following years, including Botox injections to his calddsaastrings in
January 2009 followed by casts on both legsviar weeks and additional Botox injections over t
following year AR 371-77. Hdénas received physical therapy. AR L. He wears leg braces
day and night. AR 127-28.

On February 9, 2009, Banuelos applied for SSI on beh@lf ., assertingdisability as of]
the date of his birtf. Id. Theapplication was denied initially and uporcoasideration AR 133-
35. An Administrative Law Judge (“ALJ”) conducted hearings on July 9, 2010 and October 1
2010. AR 82- 132. The ALJ heard testimony from Banuelos, who was represented by cand
from an independent medical expdd. On January 27, 2011, the ALJ issued a written decisid
finding thatC.B.V. is not disabled and thus is not entitled to SSI. AR 18-36. Banuelos sough
review, requesting that the Appeals Council consider an addltimedical report prepared by.

Louis Girlingafterissuance of the ALJ’s decision. AR 5, 11. The Appeals Council accepted

n

~—+

the

additional report and made it part of the record. AR 1-5. However, the Appeals Council congclud

% This matter was submitted without oral argumpuatsuant to Civil Local Rule 16-5.

3 A claimant who demonstrates disability may receive SSI beginning the month afteotith in
which the application is filed. 20 C.F.R. § 416.335. Thus alth&agiuelos claimed th&.B.V.
was disablegdommencing in May 2003he actually was seglg benefits from March 2009

onward. See id The Commissioner may, however, consider a claimant’'s complete mediog/ hist

in evaluating a claim for SSSee20 C.F.R. 416.912(d).
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that the report did not provide a basis for changing the ALJ’s decision and it dened, reaking
the ALJ’s decision the final decision of the Commissiondr. Banuelos now seeks judicial revie
of the denial of SSI. She requests that the Court grant her motion for summary judgrimetiteo
alternative, that the Court remand the matter to the CommissidherCommissioner has filed a
crossmotion for summary judgment.
|. LEGAL STANDARD

A. Standard of Review

This Court has the authority to review the Commissioner’s decision to deny benefits.
U.S.C. § 405(g). The Commissioner’s decision will be disturbed only if it is not supported by
substantial evidence or if it is based upon the application of improper legal staridardan v.
Comm’r of Soc. Sec. Admini69 F.3d 595, 599 (9th Cir. 1998)pncada v. Chater60 F.3d 521,

523 (9th Cir. 1995). In this context, the term “substantial evidence” means “more tham a me

scintilla but less than a preponderardeis such relevant evidence that a reasonable mind might

aacept as adequate to support the conclusidohcada 60 F.3d at 5235ee also Drouin v.
Sullivan 966 F.2d 1255, 1257 (9th Cir. 1992). When determining whether substantial evider
exists to support the Commissioner’s decision, tberCexamines the administrative record as §
whole, considering adverse as well as supporting evidddaiin, 966 F.2d at 125Hammock v.
Bowen 879 F.2d 498, 501 (9th Cir. 1989). Where evidence exists to support more than one
interpretation, the court must defer to the decision of the Commissiblogrcada 60 F.3d at 523;
Drouin, 966 F.2d at 1258.

B. Standard for Determining Disability

SSl is available under Title XVI of the Social Security Act when an eligibieneint’s

income and resources do not exceatlsbry maximums and the claimant is “aged, blind, or

W

A2

ce

ratio

disabled” within the meaning of the statute. 42 U.S.C. § 1382(a). “An individual under the age o

18 shall be considered disabled if that individual has a medically determinable physical or
mentl impairment, which results in marked and severe functional limitations, and vetmidiec
expected to result in death or which has lasted or can be expected to last for a contimmo$ p
not less than 12 months.” 42 U.S.C. 8§ 138%8)(C)(i).

3
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ALJs apply @hreestep sequentiavaluationprocesgso determinavhether a claimant
under the age of eighte&disabled. 20 C.F.R. 416.924(a)At step one, the ALJ determines
whether the claimant is performing “substantial gainful activitg.” If so, the claimant is not
disabled; if not, the analysis proceeds to step tao.At step two, the ALJ determines whether t
claimant suffers fromraimpairment or combination of impairmeritgt is severeld. If not, the
claimant is not disabled; go, the analysis proceeds to step thide.At step three, the ALJ
determines whethehe claimant’s impairment or combination of impairmentets, medically
equals, or functionally equals an impairment in the Listingds.If not, the claimant isat disabled;
if sg, and if the impairment or combination of impairments meets the duration requirément,
claimant isfound to be disabledld.

[ll. DISCUSSION

At step one, the ALJ determined that C.B.V. has not engaged in substantial gaivityl a¢

since the application date. AR 21. At step two, the ALJ determined that @& \4 severe
impairment “mild cerebral palsy.”ld. At step three, the ALJ determined that C.B.V.’s impairm
does not meet, medically equal, or functionally equal aninmeat in the Listings.AR 23. As a
result,the ALJ found that C.B.V. is not disabled. AR 36.
Banuelos asserts that the ALJ erred in concluding that C.B.V.’s cepaltsgldoes not megq
or medicallyequal Listingl11.07, which provides as follows:
111.07 Cerebral Palsy. With:
A. Motor dysfunction meeting the requirementd@f.02 or111.06 or
B. Less severe motor dysfunction (but more than slight) and one of the following:
1. 1Q of 70 or less; or
2. Seizure disorder, with at least one major motor seizure in the year prior to
application; or
3. Significant interference with communication due to speech, hearing or visual

defect; or
4. Significant emotional disorder.

4 Section 416.924 was amended twice after the ALJ issued her written decision butheefore t
Appeal Council denied reviewSee76 FR 41685-01 (July 15, 20876 FR 24802-01 (May 3,
2011). The amendments did not alter the three-step sequential angbsitl.

®> Banuelos does nehallenge the ALJ'sleterminatiorthatC.B.V.’s cerebral palsy does not
functionally equal Listing 111.07.
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20 C.F.R. pt. 404, subpt. P, App. 1, Listing 11(@nphasis added)Banuelos contends that
C.B.V. meets omedicallyequals Listing 111.07Abecause he has cerebral palsy with motor
dysfunction meeting the requirements of Listirigl.06. Listing 111.06 provides as follows:
111.06 Motor dysfunction (due to any neurological disordeersistent
disorganization or deficit of motor function for age involving two extremities, which
(despite prescribed therapy) interferes with age-appropriate major daily @esivi
and results in disruption of

A. Fine and gross movements; or
B. Gait and sation.

20 C.F.R. pt. 404, subpt. P, App. 1, Listing 11)(@®phasis added).Documentation of motor
dysfunction must include neurologic findings and description of type of neurologicraality
(e.q., spasticity, weakness), as well as a descriptitreathilds functional impairment (i.e., what
the child is unable to do because of the abnormédlit0 C.F.R. pt. 404, subpt. P, App. 1,
111.00C.

Theevidence in the record showed that C.B.V. suffers from motor dysfunction due to
neurological disordercérebral palsy the dysfunction affects two extremitigss legs; the
dysfunction involvessome spasticitydf the legsand impaired bilateral lower extremity motor
strength and the dysfunction disrupts C.B.V.’s gaieeAR 25. However, the Al foundthat
C.B.V.’s deficit of motor function desnot meet the requirements of Listing 111.06 because th
deficitis not persistent and ibeésnot interfere with agappropriate major daily activitiedd.

A. Requirement That Deficit Be Persistent

With respecto the requirement that the deficit of motor function be “persistém, ALJ
concluded as follows:

The claimant’s representative also argued that there was evidence of spastiaity an

crouched gait pattern, which satisfies that [sic] requireamef 111.06 and therefore,

111.07A. However, treatment notes also show that Dr. Hart noted that the claimant’s
gait was only mildly oouched while Dr. Girling noted only “some spasticity.”

Exhibit 19F. These medical findings do not rise to the level of demonstrating

persistentdeficit of motor function as they illustrate only a moderate deficit.

AR 25 (underlining in original, other emphasis added). ApparentlyAtllebelievel that theterm

“persisteti related to theseverityof the deficit as she concludetiat the medicadvidencedoesnot

® Banuelos does not contend that C.B.V. meets or equals Listing 111.07B.
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illustrate a “persistent” deficit but only a “moderate” odowever, the word “persistenis a
measure oflurationrather than severitySeeMerriamWebsters Online Dictionary http:// www.
merriamwebstercom'medical/persister(tast visitedSeptember 16, 2018Jefining “persistent” ag
“1: existing or continuing for a long time . . . . 2: continuing to exist despite intecke@
treatment.). The record is clear that the deficit of motor function edusy C.B.V.’s cerebral palg
has been presefdr, and will continudor, manyyears. SeeAR 328-413. Accordingly, the Court
concludes that thALJ’s finding that the deficiis not “persistenti's not supported by substantial
evidence.This conclusions not dispositive of Banuelos’s appeal because, as is discussed ab,
the ALJ also found that C.B.V.’s deficit of motor function does not meet the requireméndsirag
111.06 because it does not interfere with agpropriate major daily activities.
B. Requirement That Deficit Interfere With Age-Appropriate Major Daily Activities

The ALJ found thathe deficit of motor functiomaused by C.B.V.’s cerebral palsy does |
interfere with ageappropriate major daily activitiesbserving thatlespite eidenceof some deficit,

“it cannot be stated that [C.B.V.] is unable to walk or run.” AR 25 (underlining in originag. T

y

ove,

not

ALJ went on to state that, “[e¢n if he occasionally might fall, this is not the same as an inability to

perform the function of walking or runningltl. The ALJ noted that “while there was evidence
the claimant fell down occasionally when walking and running, progress notegeriti@bhe was
able to walk on heels and toes, jump with both feet, skip with the left leg, step over gbstacle
tandem walk, kick a ball, ride a tricycle and climb on play structures.”The ALJ concluded thaf
those activities illustrated that C.B.doesnot have “an interference with his ability to attend to
major age appropriate activities d@ily living.” Id.

Banuelos asserts thidte deficit of motor function caused by C.B.\t&rebral palsy does
interfere withhisage appropriate major daily activitieShe contends thdte ALJ’s contrary
finding is not supported by substantial evidentthe recordbut rather is the result offailure to
weigh the medical evidence properi@pecifically, Banuelos asserts that the ALJ should have
credited the opinions of two treating physicians, Dr. Louis Girling and DrnLiDewidson, over th

opinions of other treating and consulting physicians.
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1. Legal Standard Applicable To Medical Evidence

Whenevaluatingmedical evidence, an ALJ must give a treating physician’s opinion
“substantial weight.”Bray v. Comm’r of Soc. Sec. Admib54 F.3dL219, 123 (9th Cir. 2009).
“When evidence in the record contradicts the opinion of a treating physician, the ALdreasnt
‘specific and legitimate reasons’ for discounting the treating playsgopinion, supported by
substantial evidence.Id. (citing Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)Vhen a
treating physician’s opinion is not contradicted by another physician, the AltJonougle “clear
and convincing” reasons for disbelieving the treating physididnat 1228 n.8. Here, thopinions
of Dr. Girling and Dr. Davidson are contradicted by the opinions of other treating andticons
physicians. Accordingly, the ALJ need provide only “specific and legiéirratasons for
discounting the opinions of Dr. Girling and Dr. Davidson.

2. Evidence That Was Before The ALJ

The relevant medical and nomedicalevidence considered by the ALJ is summarized ag
follows:

a. Mark Kraus, M.D. (Treating Physician)

In December 2007, Dr. Mark Kraus performed surgery on C.&.8anta Clara Vidy
Medical Centeto lengthen his Achilles tendons. AR 387-89. In the operation report, Dr. Kra
noted that C.B.V. had been diagnosed with “mild cerebral palsy” with “mild kiladélegia.”

AR 388. C.B.V. had been walking on his tiptoes for several years, and his heel cord cestrag
did not respond to nonoperative treatmdait.
b. Dennis Hart, M.D. (Treating Physician)

In January 2009, C.B.V. began treatment at Shriners Hospital for Children (“SHriri2r.
Dennis Hart administered Bax injections to muscles in both of C.B.V.’s legs and then placed
legs in casts for two weeks. AR 271.

C. Lawrence J. Manhart, M.D. (Treating Physician)

In April 2009,Dr. LawrenceManhart, also at Shriners, followed up with C.Bt¥/ assess

" “Diplegia” is “paralysis of corresponding parts (as the legs) on both sidee bbdy.” Merriam
Websteis OnlineDictionary http:// www. merrianwebster. corfmedical/diplegiglast visited
September 16, 2013).
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progress from the Botox injections and casting prescribed by Dr. Hart. AR 304. DmaMaoted
that C.B.V. “is an independent ambulator” and that he “was able to walk and run up and dow
hall today without much difficulty.” AR 304-05. He stated that C.B.V. caught His toga bit
while running, but that he “had good hé¢eé progression on the left and was actually also able
get the right heel down pretty well.” AR 305. Dr. Manhart continued to follow C.B.\bgress
over the following months. AR 344-51. During that time, both Dr. Hart and Dr. Manhart

prescribed and administered additional Botox injections. AR 344-56. In February 2010, C.B.

was measured and molded for solid bilateral ankle/foot orthotics. AR 344.
d. Elisa C. Yao,M.D. (Treating Physician)

Dr. ElisaYao saw C.B.Vat Shrinersn December 2009 for follow-up to Botox injections
AR 357-58. She reported that he was able to “walk stably,” although he had a tendencyhe h
right toe point in. AR 357. She noted that he was not wearing his orthotics, but that his parg
reported that he did wear them regularlg. Finally, she opined that “[o]verall, [C.B.V.] has besg
doing well. He continues to be active. He is able to walk and run well.”

e. Loren Davidson, M.D. (Treating Physician)

Dr. Loren Davidson worked &hrinersand also followed up with C.B.V. following Botox
injections. SeeAR 345. In May 2010, Dr. Davidson completed a questionnaire indicating tha
C.B.V. has “mild diplegic cerebral pglbut spasticity of the bilateral lower extremities meets
criterion of [Listing] 111.07A.” AR 385.

f. Christina Spangberg(Physical Therapist)

Christina Spangberg,pysicaltherapist, saw C.B.V. regularly from March 2009 througk
March 2010. AR 371-76. In a report covering March through December 2009, Ms. Spangbg
indicated that C.B.V. “has improved his muscle strength and balance. His ambuslatignaved

with heel to toe progression compared to foot flat.” AR 380. She observed that he continue

n the

ave
eNts

n

N

g

d to

stand with his right foot turned in, but not as much as previously. AR 378. She noted that wjith

braces and shoes, he demonstrated increased control of the heel to toe transaralybilAR
379. However, his “irioeing increases” when he sind.
Later treatment notes from March 2010 indicated that C.B.V. had reported “yiag@ad
8
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walking has become more difficult since the Botox.” AR 371. He also complainechahpas
left foot when walking.ld. Ms. Spangberg noted a marldztrease in right calf strength which §
attributed to Botox injections, but observed that C.B.V. responded well to the thé&tapy.

g. Louis Girling, M.D. (Treating Physician)

Dr. Louis Girling first saw C.B.V. in August 201@hen he prepared assessment for
California Childrers Services. AR 407-09. The assessment comprised a questionnaire and
writtenreport. Id. In the reportDr. Girling related C.B.V.’s history as told to him by Banuelos
the appointment, and also reviewed C.B.V.’s medical history, including the 2007 surdersnpdr
by Dr. Kraus, the series of Botox injecticaisShrinersand physical therapy that C.B.V. had be¢|
doing. AR 407. Based upon this information, Dr. Girling concluded that C.B.V. had “increas
anKe range, increased his speed for walking, increased his truncal strengtiyameiat and now
has improvement in his hetgd-toe progression.” AR 408. Dr. Girling observed spasticity
bilaterally, that C.B.V. tends to hold his right foot in inversion, and tisagdit is “somewhat
crouched.”ld. He stated that C.B.V. was “able to achieve a tandemtbdet gait with

concentration.”ld. Dr. Girling’s assessment was “[c]erebral palsy, spastic diplegia with an

abnormal gait as notedftd. He expresed concern about “asymmetry in mobility about the hip$

and ordered an x-ray of the hips. AR 408-09. He also prescribed new hinged orthotics nathg
the fixed orthotics thaC.B.V. was using. AR 409.

In the questionnaire, Dr. Girling opined that C.B.V.’s condition meets Listing 111.0RA
401. He stated that C.B.V. “requires braces to maintain foot and ankle alignment and aehre
normal progression during ambulatiorld. He also stated that C.B.V. “falls frequently becausg
inturning of his right foot, which causes him to trigd.

h. Woodrow W. Jenese, M.D(Consulting Physician)

Dr. WoodrowJenese, a boawkrtified neurosurgeon and independent medical expert,
testifiedat the hearing at the request of the ALJ. Dr. Jenese shaiielde had reviewed C.B.V.’s
medical records anithat in his opinion C.B.V.’s cerebral palsy did not meet or equal Listing
111.07A. AR 92 117-18. When Banuelos’s counsel pressed Dr. Jenese about why Dr. Girlir
would have come to the opposite carsobn, Dr. Jenese stated that Dr. Girling’s clinical

9
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observationgapparently described things that Dr. Girling believed were significamntisting
determination, but that those observations did not show that C.B.V. met the Listing. AR 124
Jeneses position was that because C.B.V. could ambulate, he did not meet Listing 11Id0He
gave hypotheticals about conditions that would meet Listing 111.07A, includinglaledtilis in a
wheelchair or has severe scoliosid. at 124-25.
I. Banuelos(C.B.V.’s Mother)
Banuelos testified th&.B.V. “walks crooked” and “falls down very frequently.” AR 99.

She said that C.B.V. complained “that it hurts him to walk and that he gets tired too nAih.”

Dr

100. She stated that he has gotten a Iitéter with treatment, but that he was “not a normal chjld”

and that it was very difficult making him wear the leg braces and taking him to $othenapy.
AR 101, 102.
J- Shirley Veloro (C.B.V.’s Teacher)
Shirley Veloro, C.B.V.’s kindergarten teachgnpmitted a questionnaire indicating that

although C.B.V. has “very bowed legs that affect his running/walking,” lenfsd¢o have found a

way to adjust to his condition.” AR 280. Ms. Veloro noted that he runs and walks more slowly th

the other studentdd.
3. ALJ’s Determination
The ALJdiscussed all of theecord evidence in detail. Sheedited the opinion of Dr.

Manhart,who treatedC.B.V. over the course of several months, over the opinion of Dr. Girling|,

who sawC.B.V. on only one occasion prior to the close of proceedings before the ALJ. AR 28.

Noting that Dr. Manhart’s observations regarding C.B.V.’s progressvadstered byvs.

Spangberg’s notes over the course of a yearALJconcluded that “Dr. Manhart and Ms.

Spangberg are mereliable in that there is a longitudinal record of treatment or interaction that is

lacking with Dr. Girling.” Id. The ALJ commented that Dr. Girling’s own clinical findings that
C.B.V. achieves “near normal progression during ambulation” when wdanacgs undercut his
opinion that C.B.V.’s condition meets Listing 111.07A. AR dhe ALJ speculated that Dr.
Girling may have been under the misimpression that a diagnosis of cerebras ggtsynymous
with meeting the Listing, noting that Dr. Girlirsgated that C.B.V. had met Listing 111.07A as of
10
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July 26, 2004, the date he first was diagnosed with cerebral pdlsy.
The ALJ also credited the opinion of the medical expert, Dr. Janese, who reviewed a

available medical records and concluded @&.V. did not meet Listing 111.07AAR 28. The

ALJ found Dr. Janese’s opinion to be consistent with the observations of Dr. Manhart, Dm& a0, a

Ms. Veloro. Id. Asdiscussed above, Dr. Yao reported that C.B.V. was able to “walk stably,”

although he had a tendency to have the right toe point in, and Ms. Veloro reported that @B.Y. w

able to walk and run but more slowly than the other children.

The ALJ discounted Dr. Davidson’s opinion that C.B.V.’s condition meets Listing 111/07A,

noting that Dr. Davidson stated that the Listing was met at C.B.V.’s birth, and concthdt Dr.

Davidson’s opinion simply is inconsistent with numerous observations of C.B.V. being alakktp w

run, hop, and play. AR 28.

The ALJ acknowledged Banuelsdestimony tht C.B.V. is not “normal,” and her sadnes

[92)

about his condition, AR 27, bthe ALJfound that although C.B.V. does have some deficit of motor

function, it simply is not severe enoughinterferewith ageappropriate major daily activities, AR
25.
The Court concludes that the Aadiculatedspecific and legitimate reasons for failing to

credit the opinions of Dr. Girling and Dr. Davidson. Moreover, the Court concludessttied

record stood when the ALJ made her determination, the opinions of Dr. Manhart and Dr.akenese

supported by the opinion of Dr. Yao and the non-medical evidence from Ms. Spangberg and
Veloro, constitute substantial evidence to support the ALJ’s finding that C.Bohd&ton does not
interferewith ageappropriate major dailycéivities and thus does not meet or medically equal
Listing 111.07A.

4, Dr. Girling’s Post-Hearing Report

In February 2011, shortly after the ALJ issued her unfavorable deciBior@irling
prepared a repothatwas submitted to and made part of the record by the Appeals CoB8aeAR

1-5, 412.“[W] hen a claimant submits evidence for the first time to the Appeals Council, whigh

considers that evidence in denying review of the’adé&cision, the new evidence is part of the
administrativerecord, wich the district court must consider in determining whether the
11

ORDERDENYING PLAINTIFF'S MOTION FOR SJ; GRANTING PLAINTIFF'S ALTERNATIVE MOTION FOR
REMAND; AND DENYING DEFENDANT'S CROSS MOTION FOR SJ

Ms.



For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

Commissionés decision is supported by substantial eviden&réwes vComm'r of Soc. Sec.
Admin, 682 F.3d 1157, 1159-60 (9th Cir. 2012). Thus this Court must determine whether ag
Dr. Girling’s post-hearing report to the record changes its conclusion that the ddclsion is
supported by substantial evidence.

Dr. Girling’s February 2011 report noted that C.B.V. continues to be followed by his
physical therapistvho has informed Dr. Girling that C.B.V. is “back up on his toes and has
decreasing range motion and decreased right single leg stance.” AR 4120 h&edisthat
Banueloshad reported that.B.V. now is fallingnearly every dayld. On physical examination,
Dr. Girling found that C.B.V. had a crouched gait with marked intoeing on the right even whil
wearing his leg bracedd. at 412-13. Dr. Girling opined that C.B.V. “has reverted back to an i
contact on the toes on the right side,” and to decreased ankle range of motion anddlegigas
single leg stance. AR 412. He expressed concern that C.B.V. has not respondedeit Bejjer
injections or to intensive physical therapy. AR 413.

The Court concludes that this report does change the mix of evidence such that it no
is clear that the ALJ’s decision is supported by substantial evidence. Dr. Gifiegiuary 2011
report which is much more recent than Dr. Manhart’s last report, indicates that C.&\dgion
is regressing; it may be that thevgress observed by Dr. Manhart has been lost. Moreover, M
Spangberg’s optimistic physical therapy notes, which the ALJ relied upon mngédner decision,
are called into question by Dr. Girling’s statement that the physical thiefpgsumably Ms.
Spangberg) has noted that C.B.V. is back up on his toes and has lost range of fTn&iceport’s
indication thatC.B.V. is fallingnearly every dapresents different circumstancesriheere
addressed by the ALJ, who based her decision in part oncthiadsC.B.V. fell only
“occasionally’ SeeAR 25. Dr. Janese, the independent medical expert whose opinion was
“significant weight”by the ALJ,seeAR 28, has not had an opportunity to consider whether C.H
might meet Listing 111.07A in lightfahe new information contained in Dr. Girling’s February
2011 report.

Accordingly, the CourtY ACATES the ALJ’s decision anrdEMANDS for further
proceedings, to include consideration of Dr. Girlingébruary2011 report.See Taylor vVComm’r
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of Soc. Sec. Admir659 F.3d 1228, 1235 (9th Cir. 2011) (remanding to ALJ for consideration
new evidence of disabilityBenecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004¢ihand
generally is the proper course when a court reverses an agency determination)
IV. ORDER
For the foregoing reasons, IT IS ORDERED THAT:
1. Plaintiff's motion for summary judgment BENIED;
Plaintiff's alternative motion for remand is GRANTED;
Defendant’s crossotion for summary judgment BENIED,;

2
3
4. The ALJ’s decisim is VACATED; and
5

The matter is REMANDED to the Commissioner for further proceedings tantsis$

with this order.

Dated Septemberi, 2013 H‘. M\_
LUCY HG¥OH

UNITED STATESDISTRICT JUDGE
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