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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

NATALIA BRUTON, individually and onbehaf)  Case No.: 12-CV-02412-LHK
of all others similarly situated,
ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S
MOTION TO DISMISS PLAINTIFF'S
SECOND AMENDED COMPLAINT

Plaintiff,
V.
GERBER PRODUCTS COMPANY,

Defendant.

N N N N N N N N N

Plaintiff Natalia Bruton (“Bruton’or “Plaintiff”) brings this putative class action against
Gerber Products Company (“Gerber” or “Defendgralleging that Gerbeviolated federal and
state law by making false and misleading claimsts food product labels. Presently before the
Court is Gerber’s Motion to Dismiss Bruton’s Second Amended Complaint. ECF No. 65. Brut(
opposes, ECF No. 77, and Gerber replied, ECF/RoHaving considered the submissions of the
parties and the relevant law, the Court het@RANTS in part and DEMES in part Gerber’s
Motion to Dismiss the Second Amended Complaint.

l. BACKGROUND

A. Factual Allegations
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Gerber claims to be “the world’s most trusted name in baby food,” and reportedly contt
between 70 and 80 percent of the baby food etarkthe United States. Second Am. Compl.
("“SAC”) ECF No. 62 1 27. Gerber packages aalis retail food products, such as puree baby
food, snacks, yogurts, side dishes, and beveragesifically intended for infants and children
under two years of aghd. I 28. Gerber organizes its produgys‘stages,” incluahg: “Birth+,”
“Supported Sitter,” “Sitter,” “Crawlet “Toddler,” and “Preschooler.ld. All of the Gerber
product categories other than “Preschoolesadi&e children under two years of afye.

Bruton is a California residemtho is “concerned about tmeitritional content of the food
she purchase[s] for hehild’s consumption.d. ] 20, 81. At various times within the past four
years, Bruton purchased many of Gerber’s fpamtiucts that are intended for children under the
age of twold. 11 20, 82. Specifically, Bruton contendattehe purchased the following products
(“Purchased Products”): (1) Gerlidature Select 2nd Foods Fruit—-Banana Plum Grape; (2) Ger|
Nature Select 2nd Foods Fruit—Apples an@@bks; (3) Gerber Nature Select 2nd Foods
Vegetables—Carrots; (4) Gerl¢ature Select 2nd Foods SpoormaBimoothies—Mango; (5) Gerber
Yogurt Blends Snack—Strawberry; @raduates LiI' Crunchies—Mil@heddar; (7) Graduates Frulit
Puffs—Peach; (8) Graduates Wagon Wheels—Apptedds (9) Graduatder Toddlers Animal
Crackers—Cinnamon Graham; (10) Graduates ¢aidlers Fruit Strips—Strawberry; (11) Gerber
Nature Select 2nd Foods Vegetables—Sweet Rt&dCorn; (12) Gerber Organic SmartNourish
2nd Foods—Banana Raspberry Oatmeal; (13) &@d&dibganic SmartNourish 2nd Foods—Butternut
Squash & Harvest Apple with Mixed Grair{d4) Gerber Organic SmartNourish 2nd Foods—
Farmer’s Market Vegetable Blend with Mix&tains; and (15) Gerb&ingle Grain Cereals—
Oatmealld. T 2. In addition to bringing claims regang the Purchased Products, Bruton also
asserts claims related to dozens of additional ptsdbat Bruton alleges assubstantially similar
to the Purchased Products, in that theysamilar products that make similar label
misrepresentations and violate the sdetkeral and Califgria labeling lawsld. § 3. Bruton refers
to these additional prodts as the “Substantially Similar Productsl’; see als&SAC Ex. A, ECF

No. 62-1 (identifying the Substantially Similar Products).
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Before purchasing Defendants’ products far ¢tald, Bruton allegedly read and relied on
Gerber’s labels, which slewntends are “misbrandedd. 11 7, 17, 83. At the point of sale, Bruton
contends that she “did not know, and hade®son to know, that Defendant’s products were
misbranded” and “would not have bought thedarcts had she knownehruth about them fd.

1 87. Bruton alleges that Gerber made, and ©oes to make, two types of unlawful and decepti\
claims on its product labelsutrient content claims,id. 1 59-68, and “sugar-related claimisl.”
11 69-80.

1. Nutrient Content Claims

First, Bruton challenges Genb®use of “nutrient content&ims,” which are claims about
specific nutrients contained in a product thmatrsuant to Section 403 of the Food, Drug, and
Cosmetic Act (“FDCA”), must be made accordance with federal regulatiofc. §{ 51-53see21
U.S.C. 8§ 343(r)(1)(A) (defining “nutrition levels and health-relatedha$” as pertaining to “a food
intended for human consumption which is offeredsiae and for which a claim is made in the
label or labeling of the food whicexpressly or by implication . characterizes the level of any
nutrient”). California expressly adopted the requirements did@®e403 of the FDCA in Section
110670 of the Sherman Food, Drug, and Cosmetic Law (the “Sherman SeeQal. Health &
Safety Code § 110670 (“Any food is misbranded if its labeling does not conform with the
requirements for nutrient content or health clageset forth in Section 403(r) (21 U.S.C. Sec.
343(r)) of the [FDCA] and the regtians adopted pursuant thereto.”).

Bruton alleges that Gerber makes nutriemitent claims on virtually all Gerber food
products, despite the fact that the Food anghDxdministration (“FDA”) authorizes nutrient
content claims on foods for dthithat are not permitted oadds for children under age tweee
SAC 1 60 (“Nutrient content claims on produicttended to be consumed by children under two
are barred because the nutritionade® of children are very different from those of adults, and th
such nutritional claims on infant anolddler food can be highly misleading.8ge21 C.F.R.

8 101.13(b)(3) (“Except for claims regarding [cerfavitamins and minerals . . . no nutrient
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content claims may be made omwdointended specifically for use by infants and children less than

2 years of age unless the claim is specificatlyvided for” by paitular regulations).
Bruton specifically asserts that Defendant&enaisbranded nutrient content claims that
fall into three categories: (dkxcellent Source” and “Good Sow'tclaims; (b) “Healthy” claims;

and (c) “No Added Sugar” claims.

e “Excellent Source” and “Good Source” claim8ruton contends that Gerber
food products intended for children under two that claim to be an “Excellent
Source” or a “Good Source” of various vitamins and minerals are “misbranded
within the meaning of the FDCA $3(r)(1)(A) and 21 U.S.C. § 343(r)(1)(A)
because their labeling includes unauthedi nutrient content claims.” SAC
1 59(a).

e “Healthy” claims: Bruton also asserts that ®er food products intended for
children under two that rka statements such as, “As Healthy As Fresh,”
“Nutrition for Healthy Growth & Né&ural Immune Support,” and “Supports
Healthy Growth & Development” are misinded because they bear the nutrient
content claim “healthy” despite the fabat federal regulations do not allow
such claims for products specificallytémded for children under two years of
age.ld. 1 59(b).

e “No Added Sugar” claimsBruton further alleges th&erber food products that
claim to have “No Added Sugar” or tiNAdded Refined Sugar” are misbranded
because “[s]uch nutrient content als may not be made on food products
intended for children under twald. 1 59(c).

2. Sugar-Related Claims

Bruton additionally alleges thatany of Gerber’s producthat are labeled with a “No
Added Sugar” or “No Added Refined Sugar” nuttienntent claim contaiaufficiently high levels
of calories that federal lawgaires that the claims be accoamped by a disclosure statement
warning of the higher catix level of the productdd. § 69 (citing 21 C.F.R. § 101.60(c)(2)).
Because Gerber does not place a disclosateraent on food products containing sufficient
calories to trigger the FDA'’s disclosure requirem@&muton asserts that Gerber’s product labels
violate federal and California law. SAC 1 69-74. Bruton contends that, “[b]Jecause consumer
reasonably be expected to regard terms tha¢sept that the food contai ‘no added sugar’ or

sweeteners as indicating a productahlis low in calories or sigficantly reduced in calories,
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consumers are misled when foods that ardawetcalorie as a matter of law are falsely
represented.ld. § 76.

B. Putative Class Claims

Bruton seeks to bring this putative class actmmsuant to Federal Ruof Civil Procedure
23(b)(2) and 23(b)(3), on behalf afnationwide class consistingalf persons who, within the last
four years, purchased any of the Gerber fomtiucts identified in Exhibit A of the SA@I.
1 103.

Bruton contends that, by manufacturing, adseg, distributing, and selling misbranded
food products, Gerber has violated Califarflealth & Safety Code Sections 109885, 110390,
110395, 110398, 110400, 110660, 110665, 110670, 110705, 110760, 110765, andld10770.
11 94-100. In addition, Bruton assetthat Gerber has violated the standards set by 21 C.F.R.
88 101.13, 101.54, 101.60, and 101.65, which have been adopted by reference into the Sher
Law. Id. § 101. Consequently, the SAC alleges the falhg causes of actiorfl) violation of
California’s Unfair Competion Law (“UCL”), Cal. Bus. & Prof. Code 88 172@Q seq, for
unlawful, unfair, and fraudulent business autd practices (Counts 2, and 3), SAC 1Y 114-140;
(2) violation of California’s False Advertisirigaw (“FAL”), Cal. Bus. and Prof. Code 88 17560
seq, for misleading, deceptive, and untrue atlgarg (Counts 4 and 55AC 11 141-156; and (3)
violation of the Consumers Legal RenesliAct (“CLRA”), Cal. Civ. Code 88 175 seq(Count
6), SAC 1 157-173.

C. Procedural History

Bruton filed her Original Complaint against GerpNestlé Holdings, n, and Nestlé USA,
Inc. on May 11, 2012. ECF No. 1. On July 2, 2012;t8n filed a Notice of Voluntary Dismissal
of Defendant Nestlé Holdings, Inc. ECF No. 9. Gerdnd Nestlé USA, Inc. then filed a Motion to
Dismiss on August 31, 2012. ECF No. 18. Rathanttesponding to the Motion to Dismiss,
Bruton filed a First Amended Compi on September 21, 2012. ECF No. 26.

Gerber and Nestlé USA, Inc. subsequentlthdiew their Motion to Dismiss the Original

Complaint as moot, ECF No. 27, and filed a Motion to Dismiss the First Amended Complaint,
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No. 28. On September 6, 2013, the Court Grantedrirapd Denied in paGerber and Nestlé
USA, Inc.’s Motion to Disnss. (“MTD Order”) ECF No. 57.

Bruton filed the SAC on October 7, 2013, thisé¢inaming Gerber as the sole defendant.
ECF No. 62. Gerber filed the instant MotionQ@miss the SAC on October 31, 2013. (*“Mot.”)
ECF No. 65. Gerber accompatigs Motion with a Request fdudicial Notice. ECF No. 66.
Bruton filed an Opposition to Gerber’s Motitm Dismiss on November 26, 2013, (“*Opp’'n”) ECF
No. 77, to which Gerber replied on December 16, 2013, (“Reply”) ECF No. 78.

. LEGAL STANDARDS

A Rule 12(b)(1)

A defendant may move to dismiss an actianldek of subject mattgurisdiction pursuant
to Federal Rule of Civil Procedure 12(b)(A)motion to dismiss for lack of subject matter
jurisdiction will be granted if the complaint on fece fails to allege facts sufficient to establish
subject matter jurisdictiorbee Savage v. Glendale Union High S843 F.3d 1036, 1039 n.2 (9th
Cir. 2003). If the plaintiff lacks standing under Al#idll of the U.S. @nstitution, then the court
lacks subject matter jurisdiction, and the case must be dism&se&teel Co. v. Citizens for a
Better Env’t 523 U.S. 83, 101-02 (1998). In consideraBule 12(b)(1) motion, the Court “is not
restricted to the face of the pleadings, but meayew any evidence, such as affidavits and
testimony, to resolve factual disput@scerning the existence of jurisdictiodMcCarthy v. United
States 850 F.2d 558, 560 (9th Cir. 1988). Once a pargyrhaved to dismiss for lack of subject
matter jurisdiction under Rule 1%(1), the opposing party bedhe burden of establishing the
court’s jurisdictionsee Chandler v. State Farm Mut. Auto. Ins.,G88 F.3d 1115, 1122 (9th Cir.
2010), by putting forth “the manner and degreewflence required” by whatever stage of the
litigation the case has reachédjan v. Defenders of Wildlif&04 U.S. 555, 561 (199Xee also
Barnum Timber Co. v. Envtl. Prot. Agenég3 F.3d 894, 899 (9th Cir. 2011) (at the motion to
dismiss stage, Article Ill standing adequately demonstrateddhgh allegations of “specific facts

plausibly explaining” why the ahding requirements are met).

1 On November 8, 2013, the parties stipulated taltbmissal of Nestlé USA, Inc. with prejudice.
ECF No. 75.
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B. Rule 8(a)

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaint to include “a
short and plain statement of the claim showing tir@fpleader is entitled to relief.” Fed. R. Civ. P
8(a)(2). A complaint that fails to meet this stard may be dismissed pursuant to Federal Rule of
Civil Procedure 12(b)(6). The Suprerourt has held that Rule 8¢aquires a plaintiff to plead
“enough facts to state a claim to rélieat is plausible on its faceBell Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007). “A claim has facial plausibilithen the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.”Ashcroft v. Igbal556 U.S. 662, 678 (2009). “The plausilyilstandard is not akin to a
probability requirement, but it asks for more tlzasheer possibility that a defendant has acted
unlawfully.” Id. (internal quotation marks omitted). For purposes of ruling on a Rule 12(b)(6)
motion, a court “accept[s] factualedations in the complaint as true and construe[s] the pleadings
in the light most favorable the nonmoving partyManzarek v. St. Paul Fire & Marine Ins. Co.
519 F.3d 1025, 1031 (9th Cir. 2008).

However, a court need not accept as trugatlens contradicted by judicially noticeable
facts,Shwarz v. United State®34 F.3d 428, 435 (9th Cir. 200@nd the “[Clourt may look
beyond the plaintiff's complaint tmatters of public record” wibut converting the Rule 12(b)(6)
motion into one for summary judgme®fhaw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995).
Nor is the court required to “assie the truth of legal conclusiongerely because they are cast in
the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (quoting/N. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusory
allegations of law and unwarranted inferencesiasufficient to defeat a motion to dismiss.”
Adams v. Johnsoi355 F.3d 1179, 1183 (9th Cir. 2004g,cord Igba) 556 U.S. at 678.
Furthermore, “a plaintiff may pledterself out of court” if she “glad[s] facts which establish that
[s]he cannot prevail on h[er] . . . claim¥eisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (internal quotation marks and citation omitted).

C.  Rule 9(b)
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Claims sounding in fraud or mistake are subjedhe heightened pleading requirements g
Federal Rule of Civil Procedure 9(b), which requitest a plaintiff allegig fraud “must state with
particularity the circumstances canging fraud.” Fed. R. Civ. P. 9(b3ee Kearns v. Ford Motor
Co, 567 F.3d 1120, 1124 (9th Cir. 2009). To satisfy Rule’s 9(b)’'s heightened standard, the
allegations must be “specifimeugh to give defendants noticetbé particular misconduct which
is alleged to constitute the trd charged so that they can defagéinst the charge and not just

deny that they have done anything wrorfggmegen v. Weidnet80 F.2d 727, 731 (9th Cir.

1985). Thus, claims sounding in fraud must allege “an account of the time, place, and specifi¢

content of the false representations as well as #hitoks of the parties to the misrepresentations

Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (pewriam) (internal quotation marks
omitted). The plaintiff must set forth what is falgr misleading about a statement, and why it is
false.”In re Glenfed, Inc. Sec. Litigd2 F.3d 1541, 1548 (9th Cir. 1994) (en basuperseded by
statute on other grounds astd in Ronconi v. Larkijr253 F.3d 423, 429 n.6 (9th Cir. 2001).

D. Leave to Amend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) offbeeral Rules of Civil Procedure, leave to amen
“should be freely granted when justice so requires,” bearing in mind that “the underlying purp
of Rule 15 . . . [is] to facilitate decision on the merits, rather than on the pleadings or
technicalities."Lopez v. Smitl203 F.3d 1122, 1127 (9th Cir. 20@en banc) (internal quotation
marks omitted). Nonetheless, a court “may exelitssdiscretion to deny leave to amend due to
‘undue delay, bad faith or dilatory motive on pafrthe movant, repeated failure to cure
deficiencies by amendments previously allowatjue prejudice to the opposing party. . ., [and]
futility of amendment.””Carvalho v. Equifax Info. Servs., LL.629 F.3d 876, 892-93 (9th Cir.
2010) (alterations in original) (quotirigpman v. Davis371 U.S. 178, 182 (1962)).
1. DISCUSSION

Gerber moves to dismiss the SAC on @as grounds, which the Court organizes as

follows. First, Gerber contendsathBruton lacks constitional and statutory standing to pursue he
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claims. Mot. at 3-6, 12-15, 20-24. Second, Gerbeves to dismiss under Federal Rule of Civil
Procedure 12(b)(6) for failure to state a cl&mviolations of the UCL, FAL, and CLRAd. at 7-
1215-18. Third, Gerber argues that Bruton failplesad when she purchased the Purchased
Products with particularity, as requirbyl Federal Rule of Civil Procedure 9(hj. at 18-19.
Finally, Gerber asserts that Boutmay not pursue California stddsv claims on behalf of out-of-
state consumertd. at 24-25. For the following reasons, theurt GRANTS in part and DENIES
in part Gerber’s Motion to Dismiss for lack stinding; GRANTS in part and DENIES in part
Gerber’s Motion to Dismiss for failure to statelaim; DENIES Gerber'Motion to Dismiss for
failure to plead purchases wiglarticularity under Rule 9(bgnd DENIES Gerber’s Motion to
Dismiss Bruton’s nationwide class claims.

A. Request for Judicial Notice

At the outset, the Court addresses Gerber’s Request for Judicied N&&rber asks the
Court to take judicial notice df71 exhibits that purport to e the product labels for the
Purchased and Substantially Similar Productheg existed over thlast four yearsSee(*RIN”)
ECF Nos. 66-73, Exs. 1-171. Since Gerber autgghat many of these product labels have
changed during this time, Mot. at 19, many of @ebexhibits contain multiple product labels for|
the same producgee, e.g.RIN Ex. 18 (showing five differefdbels for “Gerber Nature Select
2nd Foods Spoonable Smoothies—Hawaiian Delight”).

A district court generally magot consider any material bayd the pleadings in ruling on a
Rule 12(b)(6) motion. However, a court may takeigial notice of documents referenced in the
complaint, as well as matterstime public record, without conwerg a motion to dismiss into one
for summary judgmentee Lee v. City of L.A250 F.3d 668, 688-89 (9th Cir. 2001). A matter
may be judicially noticed if its either “generally known withithe trial cout’s territorial
jurisdiction” or “can be accutaly and readily determined from sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. BDliq addition, under the “incorporation by
reference” doctrine, a district court may comsitdocuments whose contents are alleged in a

complaint and whose authenticity no party questibnswhich are not physically attached to the
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[plaintiff's] pleading.” Knievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 2005) (alteration in
original) (internal quotation marks omitted).

Although the Court has previoudigken judicial notice of images of product packaging in
this caseseeMTD Order at 6 n.1, as well in other food misbranding casss,e.g.Gustavson v.
Wrigley Sales Co--- F. Supp. 2d ---, 2013 WL 5201190, at *5 n.1 (N.D. Cal. Sept. 16, 2013);
Brazil v. Dole Food Ca(Brazil 1), 935 F. Supp. 2d 947, 963 & n.4 (N.D. Cal. 2013), the Court
concludes that Gerber’s preseaquest goes beyondetlcope of matters that may be properly
subject to judicial notice and instead asks tharCio adjudicate factual disputes between the
parties. Initially, the Court notes that Gerblees not provide any information that would
authenticate the images contained in its Redoesiudicial Notice or cafirm that products with
these labels were actually sold during the clas®g@eAs a result, the Coucannot say that these
label images constitute a matter that “can berately and readily determined from sources whos
accuracy cannot reasonably be questioned.” Feldvid. 201(b)(2). Furthermore, Gerber seeks tq
introduce these product label imageslispute the SAC'’s factuallegations that the Purchased
and Substantially Similar Productsake certain label statemergegMot. at 20-21, and also to
establish that the product labels havaraded since the start of the class pesed, idat 19. These
are questions of fact that are subject to redsderdispute and which ti@ourt concludes are not
suitable for resolution at the motion to dismiggst Accordingly, Gerber’'s Request for Judicial
Notice is DENIED.

B. Standing

Gerber argues that the SAC must be diseil because Bruton lacks standing, under eith
Article Il of the U.S. Constitution or the UCIEAL, and CLRA, to pursue her claims. Gerber
raises multiple challenges to Bruton’s stamggliarguing that: (1) Brutdiacks Article Il standing
to pursue claims regarding the Substantiallyi&ir Products that Bruton did not personally
purchase, Mot. at 20-24; (2) Bon lacks standing to pursuaichs based on statements on the
Gerber website that Bruton did not vied, at 24; (3) Bruton lacks stding to bring claims under

the UCL, FAL, and CLRA in the absence of allegas that she actuallylred on, and was injured
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by, Gerber’s allegedly unlawful and misleading label statemiehtst 12-15; and (4) Bruton lacks

standing under the UCL, FAL, and CLRA, becahbseallegations of reliance and injury are

“entirely implausible,’id. at 3-6. The Court discusses each of Gerber’s standing arguments in turn.

1. Legal Standard
a. Article 11l Standing

To have Article 11l standing, a plaintiff muptead and prove that he or she has suffered
sufficient injury to satisfy the “case or controwgrsequirement of Articldll of the United States
Constitution.See Clapper v. Amnesty Int}- U.S. ---, 133 S. Ct. 1138, 1146 (2013) (“One
element of the case-or-controversy requirement’as plaintiffs ‘must establish that they have
standing to sue.” (quotinRaines v. Byrd521 U.S. 811, 818 (1997))). Therefore, for Article IlI
standing, a plaintiff must establish: (1) injury-in-félcat is concrete and gicularized, as well as
actual or imminent; (2) that this injury is faidsaceable to the challenged action of the defendant;
and (3) that this injury is redressallly a favorable ruling from the couiee Monsanto Co. v.
Geertson Seed Farms- U.S. ---, 130 S. Ct. 2743, 2752 (201Bjiends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), In28 U.S. 167, 180-81 (2000).

b. Statutory Standing

The CLRA, UCL, and FAL all reqte a plaintiff to demonstratstanding. To have standing
under the CLRA, a plaintiff must allegeattshe relied on the defendant’s alleged
misrepresentations and thaestuffered injury as a resuiee, e.gDurell v. Sharp Healthcare
183 Cal. App. 4th 1350, 1367 (2010) (plaintiff mbave “relied on a[] representation by”
defendant in order to have standing taQrCLRA claim based on a misrepresentatiémpnv. U-
Haul Co, 143 Cal. App. 4th 796, 802 (2006) (“To havansting to assert a claim under the CLRA,
a plaintiff must have suffegfl] any damage as a resulttoé . . . practice declared to be unlawful.’
(alterations in original) (irnal quotation marks omitted)).

Likewise, to establish standinmder the UCL or FAL, a plairftimust demonstrate that shq
“suffered injury in fact and [] lost money or pey as a result of the unfair competition.” Cal.

Bus. & Prof. Code § 17204ge also id§ 17535 (imposing an identical standing requirement for
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FAL actions). Interpreting this statutory languagehich California voters added to the UCL and
FAL in 2004 through the passage of Propositionsé4, In re Tobacco Il Case$6 Cal. 4th 298,
314 (2009)—in relation to the UCL, California courts have held that when the “unfair competit
underlying a plaintiff's UCL claintonsists of a defendant’s negresentation, a plaintiff must
have actually relied on the misrepresentation, and suffered economic injury as a result of that
reliance, in order thave standing to suBee idat 326.

While the California Supreme Court first annoad this actual reliance requirement with
regard to claims brought under the UCL'’s fraud praeg, id(“[W]e conclude that [Section
17204, as amended by Proposition 64] imposexcaral reliance requingent on plaintiffs
prosecuting a private enforcement action undetJ@e’s fraud prong.”), Chfornia courts have
subsequently extended the actual reliance remeiné to claims brought under the UCL'’s unlawfu
prong to the extent “the préte unlawful conduct is bad®n misrepresentationdurell, 183

Cal. App. 4th at 1355ccord Kwikset Corp. v. Superior Coustl Cal. 4th 310, 326 (2011).

Moreover, inkwikset the California Supremeddrt indicated that the actual reliance requirement

applieswhenevea UCL action is predicated on misrepmgsdions. 51 Cal. 4th at 326 & n.9 (“The

on”

theory of the case is that [defendant] engagedigmepresentations and deceived consumers. Thus,

our remarks inin re Tobacco Il Cases. . concerning the cause requirement in deception cases,
apposite.” (citation omitted)). Thuhe Court concludes that thetaal reliance rquirement also
applies to claims under the UCL’s unfair prondhe extent such claims are based on a
defendant’s misrepresentatio®®e In re Actimmune Mktg. LitigNo. 08-2376, 2010 WL
3463491, at *8 (N.D. Cal. Sept. 1, 2010) (holdinggtta plaintiff must @ad ‘actual reliance,’
even if their §ic] claim arises under the unlawful or unfpmongs, so long as the pleadings assert
cause of action grounded in n@presentation or deception.&ff'd, 464 F. App’x 651 (9th Cir.
2011);see also Kane v. Chobani, Inblo. 12-2425, 2013 WL 5289253, at *6 (N.D. Cal. Sept. 19
2013) (same).

A showing of actual reliance under the UCL regsia plaintiff to establish that “the

defendant’s misrepresentationrammndisclosure was an immediate sawf the plaintiff's injury-
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producing conduct.Tobacco I] 46 Cal. 4th at 326 (internal qatibn marks omitted). “A plaintiff
may establish that the defendantisrepresentation is an immediate cause of the plaintiff's
conduct by showing that in its aloee the plaintiff in all reasonbbprobability would not have
engaged in the injury-producing condudd’ (internal quotation marks omitted). While a plaintiff
need not demonstrate that the defendant’sapissentations were “the sole or even the
predominant or decisive factmfluencing his conduct,the misrepresentations must have “playeq
a substantial part” in thglaintiff's decisionmakingld. (internal quotation maskomitted). Further,
“a presumption, or at least an inference, ofaraede arises wherever tleas a showing that a
misrepresentation was materidd’ at 327.
2. Analysis
a. Substantially Similar Products

Gerber asserts that Bruton lacks Articlesliinding to sue over label claims made on the
Substantially Similar Products. Mot. at 2Gerber reasons that Brutoauld not have been injured
by products she did not purchaaad that Bruton therefore maot establish injury-in-factd. As
the Court noted in its previous MTD Order, dsuare divided over whetha plaintiff may have
standing to assert claims reldt® products the plaintiff did ngersonally purchase. MTD Order
at 28. Some courts have dismissedh claims for lack of standin8§ee, e.gGranfield v. NVIDIA

Corp., No. 11-5403, 2012 WL 2847575, at *6 (N.D. Chlly 11, 2012) (“[W]hen a plaintiff

2 Bruton contends that Gerber’s Motion tesBiiss the SAC on standing grounds, as well as for
other reasons already consideraakl rejected, in the Court’'sguious MTD Order amounts to an
improper motion to reconsider thourt’s prior ruling. See Opp’n at 7-8. Not so. Gerber is not
seeking reconsideratianf the Court’s prior Order, but rather is responding to Bruton’s new
complaint. Under Ninth Circuit law, “an amended complaint supercedes the original complain
renders it without legal effectl”acey v. Maricopa Cnty693 F.3d 896, 927 (9th Cir. 2012) (en
banc), such that a defendant may cmgleean amended complaint in its entirsge Sidebotham v.
Robison 216 F.2d 816, 823 (9th Cir. 1954) (“[O]n filing a third amended complaint which carri

over the causes of action of the second amendedlammphe appellees were free to challenge the

entire new complaint.”)see also In re Sony Grand Wega KBFA10/A20 Series Rear Projection
HDTV Television Litig.758 F. Supp. 2d 1077, 1098 (S.D. Cal. 2010) (holding that defendant w
free to move for dismissal of entire amended damf including claim thahad already withstood
a previous motion to dismiss). Thesid, to the extent Gerbersasnply rehashing arguments this
Court has already rejected in this case, those angsrfere little better on this occasion than they
did when raised as part of Gerber’s MottorDismiss Bruton’s First Amended Complaigee,
e.g, infra Parts 111.B.2.d, C.1-3.
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asserts claims based both on products that sithgeed and products thedte did not purchase,
claims relating to products not purchasedsthe dismissed for lack of standingQarrea v.
Dreyer’s Grand Ice Cream, IncdNo. 10-1044, 2011 WL 159380, at *3 (N.D. Cal. Jan. 10, 2011)
(same)aff'd on other grounds475 F. App’x 113 (9th Cir. 2012Qther courts view the question
of whether a plaintiff may sue over products ditenot purchase as a question of typicality unde
Federal Rule of Civil Procedu3(a)(3) rather than of standiagd thus defer ruling on this
guestion until the clag=ertification stageSee, e.gForcellati v. Hyland’s, InG.876 F. Supp. 2d
1155, 1161 (C.D. Cal. 2012 ardenas v. NBTY, IndB70 F. Supp. 2d 984, 992 (E.D. Cal. 2012).
Still other courts “hold that plaintiff may have standing t@ssert claims for unnamed class
members based on products he or she did rrohpse so long as the products and alleged
misrepresentations are substantially similsfifler v. Ghirardelli Chocolate C9.912 F. Supp. 2d
861, 869 (N.D. Cal. 2012) (citing casesge also, e.gColucci v. ZonePerfect Nutrition Gao.
12-2907, 2012 WL 6737800, at *4 (N.D. Cal. Dec. 28, 20A%)ana v. Dreyer’s Grand Ice
Cream, Inc. No. 11-2910, 2012 WL 2990766, at *11-13[NCal. July 20, 2012).

This Court has generally taken this lattepyach when analyzing standing challenges in
food misbranding caseSee Werdebaugh v. Blue Diamond GrowBis. 12-2724, 2013 WL
5487236, at *13-14 (N.D. Cal. Oct. 2, 201B)azil v. Dole Food Co(Brazil 11), No. 12-1831,
2013 WL 5312418, at *7-8 (N.D. Cal. Sept. 23, 20K3)ne 2013 WL 5289253 at *10-11. As
explained in these prior orders,asserting claims based on progug plaintiff did not purchase,
but which are nevertheless substdltisimilar to products a plaintiffiid purchase, a plaintiff is
not suing over an injury she did not suffer. Ratlgplaintiff in that scenario is suing over an
injury she personally suffered and asserting t¢iia¢rs who purchased similar products suffered
substantially the same injury, eviétthe products that caused thquiry were not identical in every
respectSee, e.gBrazil Il, 2013 WL 5312418 at *&ee also Armstrong v. Dayia75 F.3d 849,
867 (9th Cir. 2001) (“When determining what consétuthe same type of relief or the same kind
of injury, we must be careful not to employ toarow or technical an approach. Rather, we mus

examine the questions realistically: we must refleettemptation to pargeo finely, and consider
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instead the context of the inquiry.gbrogated on other grounds by Johnson v. Califqr&48

U.S. 499, 504-05 (2005). Accordingly, the CourtetgeSerber’s contention that Bruton lacks
Article Il standing to sue over the Substangi&imilar Products merely because Bruton did not
personally purchase everygpiuct identifiedn the SAC.

Gerber argues that even if the Court cadek that Bruton has si@ding to pursue claims
related to products she did not purchase (buthvare substantially similar to products she did
purchase) the SAC still fails to adequately alleglestantial similarity between the Purchased an
Substantially Similar products. Mot. at 20. Intparlar, Gerber contends that Bruton fails to
plausibly allege that the followingubstantially Similar Products aaetually similar in kind to any
of the Purchased Products: (1) various beveragdsgding Graduate Fruit $gshers, Gerber Lil’
Water, Gerber Yogurt Juice, Gertill00% Juice, and @ger Organic 100% Jugc (2) Gerber fruit
or vegetable “pick-ups,” which are cut-up piece$roit or vegetables; (3) Graduate Fruit and
Veggie Melts, which are dehydratidits and vegetables; and @yaduate Grabbers, which are
squeezable fruit productisl. at 22. With respect to these catagsrof products, # Court agrees
with Gerber that the SAC fails erdequately allege hothese products are swiéstially similar to
any of the Purchased Products. The SAC doesxptdia how these products are similar to the
Purchased Products, and unlike many of the other Substantially Similar Products—such as th
many flavors of the Gerber Nae Select 2nd Foods produseeSAC Ex. A—there is no obvious
similarity between these prodsand any of the products Bruton purchased. Accordingly, the
Court GRANTS Gerber’s Motion to Dismiss iaselates to the above four categories of
Substantially Similar Productdccord Wilson v. Frito-Lay N. Am., Ine-- F. Supp. 2d ---, 2013
WL 5777920, at *4-5 (N.D. Cal. Oct. 24, 2013) (dissing plaintiff's claims as to non-purchased
products because plaintiff failed to adequatdlgge that the puhased and non-purchased
products were substantially similar). Given tBatiton has failed to explain how these categories

of products are substantially similar in kindtte Purchased Products in spite of having been
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warned in the Court’s previous MTD Order tisle would have to do so in order to survive a
renewed motion to dismisseeMTD Order at 29, this dismissal is with prejudfce.

Furthermore, after reviewing Exhibit A to the SAC, the Court additionally concludes that
the SAC does not sufficiently allege that thikdwing categories of proaus are substantially
similar to any of the PurchasedoBucts: (1) Gerber Nature Select 1st Foods; (2) Gerber Nature
Select 3rd Foods; (3) Gerberdsr & Fruit; (4) Gerber Orgac SmartNourish 1st Foods; (5)
Graduates—Arrowroot Cookies; (6raduate Breakfast Buddies) (Braduates for Toddlers—Cereal
Bars; and (8) Graduates Yogurt Melts. Accogiynthe Court DISMISSES Bruton’s allegations
related to these categasief products as welhccord Wilson2013 WL 5777920 at *4-5. Given
that Bruton has failed to explainwdhese categories of producte aubstantially similar in kind
to the Purchased Products in spite of having besned in the Court’s previous MTD Order that
she would have to do so in orderstarvive a renewed motion to dismiseeMTD Order at 29,
this dismissal is with prejudice.

b. Statements Bruton Did Not View
Gerber next moves to disssi Bruton’s claims based on staents that appeared on the

Gerber website, which Bruton does not clainm&we visited or viewed. Mot. at 2gee alsdpp’'n

at 21 (acknowledging that Bruton does not allege that she viewed the Gerber website). As Gerbel

points out, although the Court dimsed Bruton’s website clainfisr failure to plead actual

reliance, and thus standing, in its previous MTD OrsleeMTD Order at 30, the SAC contains no

% Gerber additionally argues that Bruton’s allémas related to the Sutasitially Similar Products
fail because the chart identifying the Substanti8ityilar Products purportedly contains several
inaccuracies and because some of the labe&nstatts are purportedly presented differently on
various products. Mot. at 20-22. The Court finds tthese arguments raidsputes of fact not
suitable for resolution on a motion to dismiSsaluating these additional arguments requires the
Court to make findings of facbncerning what the labels satlvarious points throughout the
class period. The contents of the product lahedshe subject of dispithowever, as is the
guestion of whether and when these labetsged over the coursé the class periodCompare
SAC Ex. A (stating that Gerber Nme Select 2nd Foods—PrunewiaApples makes an “Excellent
Source” claim)with Mot. at 21 (contending that this prodactes not make an “Excellent Source”
claim). Such factual disputeseanot appropriately resolvedtlie motion to dismiss stageee, e.g.
Manzarek 519 F.3d at 1031, and the Court consequeltgtfines to dismiss Bruton’s claims

regarding the Substantially Siar Products on these grounds.
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new allegations to support Bruterstanding to pursue claims based on statements made on th¢
Gerber websiteéSeeMot. at 24.

In response, Bruton states tisak is not asserting any cfe based on Gerber’s website
statements and that, instead, the SAC refergheeGerber website “fdacts relevant to her
claim.” Opp’n at 21. While certain paragraphgleg SAC cite the Gerber website as a source of
background, and not as a basisa distinct legal clainsee, e.g.SAC 1 62 (*According to
Gerber’'s own website, a ‘sitter’ is a child 6&enonths old.”), the Court finds that other
paragraphs of the SAC do &ap to state claims based on Gerber’s website statements,
notwithstanding Bruton’s disavowalSee, e.gid. Y 61 (“Gerber also continues to make the
improper claims about their Puffs on their webs)t 67 (“Defendant has also made the same
unlawful claims on its websites and in its advemgsin violation of federal and California laws.”).
Because Bruton does not have standing to asisémis based on statements she did not véew,
Kwikset 51 Cal. 4th at 326 (a plaintiff must “demoiasér actual reliance dhe allegedly deceptive
or misleading statements’urell, 183 Cal. App. 4th at 1363 (hofdj that there was no reliance
where “SAC [did] not allege [plaintiff] ever vied [defendant’s] Web site”), and because the SA
appears to continue to assert claims basedarber’s website statements, the Court GRANTS
Gerber’s Motion to Dismiss Brah'’s claims based on website staents Bruton did not view. As
Bruton has failed to adequately giéestanding with respect to heebsite claims even after having
had an opportunity to amend her comptaihis dismissails with prejudice.

C. Standing Absent Allegations of Actual Reliance

Gerber next argues thBtuton’s claims must be dismigkto the extent Bruton seeks relief
under the UCL’s unlawful prong without also alieg that she relied on and was injured by
Gerber’s allegedly unlawful label statememdat. at 12. Bruton responds by reiterating her
assertion from the SAC that reliance and ingny not necessary elements of a UCL unlawful
claim. Opp’n at 12; SAC {1 10-1Rruton also argues that she hasany event, adequately
pleaded reliance and injury with regard todadlher claims, includindgper UCL unlawful claim.

Opp’'n at 12.
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Although the Court ultimately ages with Bruton that the SAadequately pleads reliance
and injury for purposes of UC FAL, and CLRA standingsee infraPart I11.B.2.d, because the
SAC asserts that reliance angury are not required for standing under the UCL’s unlawful prong,
the Court takes this opganity to reiterate itposition, stated in numerous other food misbranding
cases, that actual reliance angiry are required to establistatutory standing under the UCL’s
unlawful prong whenever the underlying giel misconduct is deceptive or fraudul&de Brazil
II, 2013 WL 5312418, at *8-Kane 2013 WL 5289253, at *§ccordIn re Actimmung2010 WL
3463491, at *8Kwikset 51 Cal. 4th at 326. Here, the essentBruton’s UCL claim is that

Gerber’s labeling practices are misleading and dece@e®.e.g.SAC 1 30 (“Defendant

misbrands its baby food products by . . . making nutrient content claims that are strictly prohibited

by the [FDA], and by misleading purchasers intbeweng that its products are healthier . . . in
order to induce parents into purchasing Gerber ptedyc68 (“The regulations relating to nutrienf
content claims discussed herein are intendedgorerthat consumers are not misled as to the
actual or relative levels of mignts in food products.”); 76 (“Because consumers may reasonably
be expected to regard terms theggpiresent that the food containe added sugar’ or sweeteners as
indicating a product which is lom calories or significantly reded in calories, consumers are
misled when foods that are not low-calorie as &enaf law are falsely represented . . . .”). Thus
Bruton must allege actual reliance and injury in otdehave statutory staing to maintain a claim
under the UCL’s unlawful prong. As set forth below, however, the @Gomtludes that Bruton
adequately pleads injury and relianSee infraPart 111.B.2.d.
d. Plausibility

Gerber finally argues th&ruton lacks standing to pursher claims because Bruton’s
allegations that she relied on and was decebyeGerber’s label statements are simply
implausible. Mot. at 3-6; Reply at 3-4. Gerbemp® out that Bruton claim® have reviewed the
labels of the Purchased Products prior to buyiregn. Mot. at 3 (quoting SAC 1 17 (“Plaintiff
reviewed the illegal nutrient atent claims and sugar-relateldims on the labels of each

respective Purchased Product she purchased.”)) eGirdn asserts that because Gerber’s labels
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are, at least in Gerber’s viewuthful overall, it is implausible #t Bruton could have been misled
by Gerber’s nutrient content and sugar-related cldisnst 3-4.

The Court disagrees. The SAfleges: (1) that Bruton redderber’s allegedly unlawful
label statements; (2) that Baumt reasonably relied on these staénts in choosing to buy the
Purchased Products; and (3) that Bruton seffeeconomic injury by paying more for the
Purchased Products than she would have paldieallegedly unlawful label statements not
appeared on the products. SAC {1 17-18; 85-92hé&wrthe SAC explains why Gerber’s label
statements are allegedly unlawful and why tlageshents would be misleading to a reasonable
consumerSee, e.gid. 11 68, 75-76.While Gerber disputes Brot’s allegations, essentially
contending that no reasonable consumer wowe haen misled by Gerber’s label statements
given the overall context in which the statements appeseel¥ot. at 3-5, this is nothing more
than a dispute of fact not appropriately resolgada motion to dismiss. Accordingly, the Court
DENIES Gerber's Motion to Dismiss the SA@ the ground that Bruton®anding allegations
lack plausibility.AccordMTD Order at 26-27 (rejecting near-ittecal standing argument raised in

Gerber's Motion to Dismiss the First Amended Complaint).

* As the Court concluded in its previous MTD Qrdée Court finds thaBruton’s allegations that
sound in fraud meet the pleading requirementseaferal Rule of Civil Procedure 9(b). MTD
Order at 27, 39 n.26. The SAC identifies thegrldly unlawful and misleading statements,
explains why the statements are allegedly uhldand misleading, and identifies who made the
statements and when the statements were rii&deis sufficient for purposes of Rule 9(bgcord
Clancy v. The Bromley Tea Cdlo. 12-3003, 2013 WL 4081632, at *10-11 (N.D. Cal. Aug. 9,
2013);Astiana v. Ben & Jerry’'s Homemade, |ndo0. 10-4387, 2011 WL 2111796, at *6 (N.D.
Cal. May 26, 2011), and the Caotinus rejects Gerber’s angent that the SAC should be
dismissed because Bruton fails to explain whylsteeves that Gerberiabel statements are
misleading seeMot. at 7-9.

The Court also rejects Gerbeargument that Bruton’s claims under Section 1770(a)(5) and
1770(a)(7) of the CLRA fail because the SAC doesaliege that Gerber made any “affirmative
misrepresentation.” Mot. at 8 n.4. The SAC gdle repeatedly that Ger’'s “Excellent/Good
Source,” “Healthy,” and “No Added Sugar’tlal statements are misrepresentations.
® Gerber also asserts that Brotlacks standing because Brutoafegations thashe would not
have purchased Gerber’s products were it noGkerber’s allegedly unlafl and misleading label
statements are implausible considering that Brgtotdims relate to baby food. Mot. at 15 n.7. As
Gerber sees it, “Plaintiff coulldot simply forgo purchasing [Gerber] products, as she had no ch
but to provide sustenance for her childl” Gerber further contends thisie SAC fails to allege

that Bruton could have purased other, less expensive food products for her ¢thild.
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C. Failure to State a Claim

Gerber next moves to dismiss the SAC undeleFa Rule of CivilProcedure 12(b)(6) for
failure to state a claim. Gerber makes a varmdétarguments under thisbric, including: (1)
Gerber’s label statements would not deceiveagarable consumer, Mot. at 9-10; (2) Gerber’'s
“Healthy” claims are nomctionable “puffery,’id. at 10-11; (3) Gerber’s label statements comply,
with federal regulationsd. at 15-18; and (4) Bruton cannmting a claim based on Gerber’s
alleged failure to disclose that its label statements were unladfat,11-12. The Court addresses
each argument below.

1. Reasonable Consumer

Gerber contends that Bruton fails to stateaancifor violation of tie UCL, FAL, or CLRA
because “[a] reasonable consumer would natdeeived by the alleged representations for the
same reasons that Plaintiff does have standing.” Mot. at 8ge also Williams v. Gerber Prods.
Co, 552 F.3d 934, 938 (9th Cir. 2008) (acknowleddimat UCL, FAL, and CLRA claims “are
governed by the reasonable consumer test@ifatl quotation marks atted)). As already
discussed in relation to Gerbgestanding arguments, howevsee suprdart 111.B.2.d, the Court
concludes that whether a reasoeat®nsumer would or would nbave been misled by Gerber’s
label statements is a questwifact not suitable for refation on a motion to dismisSee, e.g.
See Williams552 F.3d at 938-39 (“[W]hether a businesactice is deceptivevill usually be a
guestion of fact not appropriaterfdecision on” a motion to dismissjyhasin v. Hershey CoNo.
12-1862, 2012 WL 5471153, at *7 (N.D. Cal. Nov2012) (rejecting a similar plausibility
argument because “the issues Defendant raisiifsitely involve questions of fact as to whether

Plaintiff was or was not deceigdy the labeling; this argument is therefore beyond the scope o

This argument fails on both counts. First, Geiblatter contention isimply wrong. The SAC
specifically alleges that “Plaintiff had cheapdeatatives available and paid an unwarranted
premium for the Purchased Products.” SAC {Stond, Bruton’s claim that she would have
foregone purchasing Gerber products were it noGlerber’s label statements is not rendered
implausible solely by the fact that baby food issatie. No parent has to feed her child pre-
packaged pureed vegetables, let alone fruit-flavpréts, in order to ensa the child’s survival,
and even a parent that purchases baby food (rdtermaking her own) has multiple brands fron

which to choose.
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this Rule 12(b)(6) motion”)see alsdMTD Order at 27 (rejecting Gerber’s argument that no
reasonable consumer would be misled by its lata#éments in prior MTD Order). Consequently,
the Court DENIES Gerber's Motido Dismiss the SAC on this ground.

2. Non-actionable “Puffery”

Gerber next contends thatuton’s claims based on Gerltserepresentations that its
products are “As Healthy As Fresh,” “Suppo#fg¢althy Growth & Development,” and provide
“Nutrition for Healthy Growth &Natural Immune Support” fail becse these statements are non-
actionable “puffery” upon which no reasonabtesumer would rely. Mot. at 10. California

consumer protection law distinguishes betweemncrete statements about a product and

generalized boasts or statemesftepinion, and only the former is actionable under the UCL, FAL,

and CLRA.See, e.gConsumer Advocates v. Echostar Satellite Cdrp3 Cal. App. 4th 1351,
1360-62 (2003). However, as discussed in therCs prior MTD Order rejecting this same
“puffery” argument, the “Healthytlaims in this case are covereyl federal and state regulations
that impose specific labeling regaiments and which assume that consumers rely on health-relz
claims on food products imaking purchasing decisiorfSeeMTD Order at 35-36. Accordingly,
the Court cannot conclude as a matter of lawnbatonsumer would rely on Gerber’s “Healthy”
label statements. Again, the isswf reliance and how Gerber’s statements would be understog
by a reasonable consumer are questions oflfattited for resolution on a motion to dismiss.
Accord Chacanaca v. Quaker Oats Ctb2 F. Supp. 2d 1111, 1125-26 (N.D. Cal. 2010) (whethg¢
statements such as “wholesome” and “smart choices made easy” constituted puffery was not
amenable to resolution on a motion to dismi$$le Court thereforeoncludes that Bruton’s
allegations based on the “Healthy” claims tappear on the Purchased Products are sufficiently
plausible to survive a motion to dismiss, DESI Gerber’s Motion to Dismiss the “Healthy”
claims on this ground.
3. Compliance With FDA Regulations
Gerber argues that Bruton fails to statelaim based on Gerber’s “Excellent/Good Source

and “Healthy” statements, because both gkttatements comphyith federal labeling
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regulations. Mot. at 15-18The Court rejected this argument in its prior MTD OrdeeMTD

Order at 32-36, and it finds the argument equally unpersuasive here. While Gerber proffers
readings of the regulations governing “Excellent/Good Source” and “Healthy” claims that wou
render its label statements lawful, the SAC diB#\ warning letters (onef which was addressed
directly to Gerber) that offer a contrary resglof these same regtilans that would render
Gerber’s label statemenislawful SeeSAC 1 44-45 (citing February 22, 2010 FDA Warning
Letter sent to Gerber and December 4, 2009 FDAnWg Letter sent to Nestlé U.S.A.). While
Gerber contests whether these warning lettsginding FDA authority and urges the Court to
reject the FDA's interpretations of the regulati@ssbeing “inconsistentith the regulation[s]”
themselves, Mot. at 16 n.8, Gerber does not ifleatly countervailing authority to support its owr
interpretations of the regulations. Nor is Gerbegading of the applicable FDA regulations so
plainly correct as to lead the Court to rejine FDA'’s interpretation dplainly erroneous or
inconsistent with the regulation[sBowles v. Seminole Rock & Sand (G325 U.S. 410, 414
(1945). All Gerber has establishedlas stage is that there iglspute between the parties as to
how to read the FDA's regulationSerber falls well short of establishing that its interpretation of
the regulations is correct as a matter of lascadingly, the Court (oncagain) DENIES Gerber’s
Motion to Dismiss Bruton’s “Excellent/Good8rce” and “Healthy” claims on the ground that

Gerber's label statements comply with federal and Californid law.

® Gerber does not raise this argument with respect to the sugar-related statements.
’ Gerber also contends tHatuton cannot state a claim basedGerber’s use of the “Nutri
Protect” logo—an icon that depicts a child’s atmatding blocks with labels such as “A,” “D,”
“Iron,” and “Zinc,” see, e.g.SAC Exs. F, H—because this icon does not amount to a nutrient
content claim under federal laMot. at 18. Gerber identifies rauthority to support its argument
that the Nutri Protect logo is not a nutrienbtamnt claim, and the Cauconcludes that Bruton’s
allegation that the Nutri Protect logga nutrient content claim is not so implausible as to merit
dismissal under Rule 12(b)(6). A nutrient conteatralis any claim “made in the label or labeling
of the food which expressly by implication . . . characterizéise level of any nutrient.” 21
U.S.C. § 343(r)(1)(A). The NutRrotect logo, by highlighting certanutrients, plausibly intends
to convey that those nutrients are presetiténproduct in large enough amounts to merit a
mention on the front of the package. Becaus&Cihart is not convinced that Bruton’s allegation
that the Nutri Protect logo is a nutrient conteairalis so implausible as to merit dismissal under
Rule 12(b)(6), the Court rejects Gerber’s arguntieaitt Bruton fails to state a claim based on the
logo.
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4. Failure to Disclose

Gerber also argues thatuton fails to state a claim based a theory that Gerber breached
a duty to disclose that its prodaavere misbranded under fedenadlaCalifornia law. Mot. at 12;
SAC 1 19 (“Defendant had a duty to disclose theallig of its misbranded products . . . .”). The
Court agrees. Bruton cites no feddm state) authority for heroatention that Gerber had a duty
to disclose that its products made illegalmgi Bruton may not state a claim for a labeling
violation, however, unless thatan is grounded in a specific,deral regulatoryequirement,
because any claim that attempts to impose ditgpeequirement that diffis from or adds to
federal regulations is st to express preemptiddee, e.gGustavson2013 WL 5201190 at *11
(quoting FDCA'’s express preemptiprovision, codified at 21 U.S.@.341-1(a)). In the absence
of any federal regulatory authtyrthat imposes upon Gerber a ylth disclose its own labeling
misstatements, the Court concludest Bruton is attempting to impose a labeling requirement th
is not identical to federal requirements, whiclexpressly preempted, atitus that Bruton cannot
state a claim based on Gerber’s failureiszlose its allegeldbeling violationsSee Brazil 112013
WL 5312418, at *10 (dismissing similar failure-tasdiose claims on the ground that no federal
law or regulation imposes a dutydasclose the fact of one’s omlabeling violations). Because
Bruton’s failure-to-disclose theory fails as attanof law, the Courtancludes that amendment
would be futile, and thus DISMISSES these claims with prejudice.

D. Failure to Plead Purchases with Particularity Under Rule 9(b)

Gerber contends that the SAC must be dised because Bruton does not plead when she

purchased the Purchased Products sufficient particularity for pysoses of Federal Rule of Civil
Procedure 9(b). Mot. at 18-18he Court disagrees. The SAlkzges that Bruton bought the
Purchased Products throughout the class periodhwians from May 11, 2008 to the present.
SAC 11 1, 82. As this Court and numerous other cauttss district haveeoncluded in other food
misbranding cases, the SAC'’s allegations are sufi¢ceeplace Gerber on notice as to the time
period in which Bruton’s allegations ariseee, e.gWerdebaugh2013 WL 5487236 at *14;
Clancy, 2013 WL 4081632, at *1@stiana v. Ben & Jerry;s2011 WL 2111796 at *6. Although
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Gerber argues that the instant case is disisihigible because Gerber’s product labels have
purportedly changed dg the class periogeeMot. at 19, the Court has already concluded that
whether and when Gerber’s product labels chdmlyging the class periad a factual issue not
appropriately resolved at this stage of the litigat®ee supré@art 111.A2 Accordingly, the Court
DENIES Gerber’s Motion to Dismiss the SAC dueBtmiton’s failure to plead her purchases with
particularity unde Rule 9(b).

E. Nationwide Class Allegations

Gerber finally argues that Bton’s nationwide class clainssiould be dismissed, because
Bruton “cannot sue under California’s consumeat@ction statutes on behalf of out-of-state
putative class members, who mamlg-of-state purchases ofgglucts made by an out-of-state
company.” Mot. at 24. The Court concludes, hegrethat dismissing Biton’s nationwide class
claims at this stage would be prematurehditgh Gerber may ultimately prove correct in its
argument that California law canno¢ applied to out-of-stafgirchases made by out-of-state
consumers, whether or not this is so dependsistantial part, on a aspecific choice-of-law
analysis that the parties ane@ t@Gourt have yet to undertal®ee Mazza v. Am. Honda Motor Co.
666 F.3d 581, 589-94 (9th Cir. 2012) (whether oustate class members must pursue claims
under their own states’ consumer protection statutstead of California’s consumer protection
statutes depends on a multi-stage choice-of-lawysisaspecific to the “facts and circumstances”
of the particular case$ee also Werdebaugh013 WL 5487236 at *16 (declining to strike
nationwide class allegations at thleading stage in light of parsiefailure to conduct choice-of-

law analysis)Brazil Il, 2013 WL 5312418 at *11 (saméBecause the Court finds that it cannot

® This point distinguises this case frodones v. ConAgra Foods, In@12 F. Supp. 2d 889 (N. D.
Cal. 2012). InJones the court found that the plaintiffsilied to adequately plead when they
purchased one of the defendant’s products,usecthe product’s labélad changed during the
time period covered by the complaint and becaluselaintiffs did not specify whether they
purchased the product befareafter the label changkl. at 902-03. In thatase, however, the
plaintiffs themselves admitted that the product’s label had changed in the complairtlitstdfe,
the SAC does not allege that any labeling chamgeurred, and the Cduras concluded that
Gerber’s efforts to show otherwisgect factual disputes into thease that are not appropriately
resolved at the pleadings sta§ee suprdart I11.A.

® This approach accords with that of numeroheptourts within the Ninth Circuit, which have
24
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resolve Gerber’s choice-of-law challenge at thegstin the litigation, Gerber’s Motion to Dismiss

on this ground is DENIED.

V. CONCLUSION

For the foregoing reasons, the Court rules as follows:

1.
2.

Gerber’'s Request for Judicial Notice is DENIED;

Gerber’s Motion to DismisBruton’s claims related tthe Substantially Similar
Products for lack of standing GRANTED with prejudice irpart and DENIED in part;
Gerber’s Motion to Dismiss Biton’s claims related to website statements she did not
view for lack of standings GRANTED with prejudice;

Gerber’s Motion to Dismiss Bruton’s clainfi@r lack of standing because Bruton’s
allegations of reliance are implausible is DENIED;

Gerber’s Motion to DismisBruton’s claims on the groundahno reasonable consume
would be misled by Gerberlabel statements is DENIED;

Gerber’s Motion to DismisBruton’s claims related tGerber’s “Healthy” label
statements on the ground that these statenoemstitute non-actionable “puffery” is
DENIED;

Gerber’s Motion to Dismiss Bruton’s “Egttent/Good Source”rad “Healthy” claims

on the ground that these label statemeataply with FDA regulations is DENIED;
Gerber’s Motion to Dismiss Brah’s claims that Gerber failed to disclose that its labe

statements were illegal GRANTED with prejudice;

declined to conduct thénoice-of-law analysis dhe pleadings stag8ee, e.gClancy, 2013 WL
4081632 at *7 (“Such a detailed chetof-law analysis is noparopriate at [the motion for
judgment on the pleadings] stage of the litigatRather, such a fact-heavy inquiry should occur
during the class certificatiostage, after discovery.”)n re Clorox Consumer Litig894 F. Supp.
2d 1224, 1237 (N.D. Cal. 2012) (“At [the motiondsmiss] stage of thinstant litigation, a
detailed choice-of-law analysis would be inappiate. Since the partidgve yet to develop a
factual record, it is unclear whetr applying different state camser protection statutes could
have a material impact on the viability Bfaintiffs’ claims.” (citation omitted)).
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9. Gerber’s Motion to DismisBruton’s claims on the groundahthe SAC fails to plead
Bruton’s purchases with partilarity under Federal Rule @ivil Procedure 9(b) is
DENIED; and

10.Gerber’s Motion to Dismiss Bruton’s tianwide class allegations is DENIED.

IT IS SO ORDERED.

Dated:Januaryl5,2014

LUCY
United
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