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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
) Case No.: 12-CV-02425-LHK
KATIE KANE, et al, individuals, on behalf )

of themselves and all others similarly situated,
ORDER GRANTING MOTION TO

)
Plaintiffs, ) RECONSIDER JULY 12, 2013 ORDER
)  ON MOTION TO DISMISS THE
V. ) SECOND AMENDED COMPLAINT
)
CHOBANI, INC., )
)
Defendant. )
)

Before the Court is Defendant Chobang.ls (“Defendant” or “Chobani”) Motion to
Reconsider the Court’s July 12, 2013 OrdeDafiendant’s Motion to Dismiss the Second
Amended Complaint. ECF No. 146. PlaintiffstktaKane, Arianna Rosales, and Darla Booth
(collectively “Plaintiffs”) oppose, ECF No. 14@nd Defendant repke ECF No. 148. Having
considered the submissions of paaties, the relevant law, the oral arguments of the parties, an
the record in this case, the Court GRANTS Defnt’'s Motion to Reconsider and consequently
GRANTS Defendant’s underlying Motion to Digsa the Second Amended Complaint, ECF No.
38.
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BACKGROUND
A. Plaintiffs’ Factual Allegations

Plaintiffs allege that they purches Defendant’s yogurt products. (“SACELCF No. 35,

19 93-95. Specifically, Plaintiffs atie that they purchased thenpegranate, lemon, peach, vanilla
strawberry, and blueberry flawwof Defendant’s Chobani Gre#&logurt. SAC 1 93-95. Plaintiffs
contend that Defendant’s tobani Greek Yogurt” and “ChobaGreek Yogurt Champions”
(collectively, “Yogurts”) are mislabeled. SAC 14t6. Plaintiffs’ mislabehg allegations fall into
three categories:

Evaporated Cane Juice ("*ECJ") AllegationsPlaintiffs allege thabefendant’s labels refer
to the sweetener in Defendant’s Yogurts as pevated cane juice” (“‘ECJ”SAC { 10. Plaintiffs
contend that ECJ is essentiallgftisugar” or “dried cane syp.” SAC Y 10, 12. Plaintiffs allege
that the use of the term ECJ to describe thisidignt is false and misleading and conceals the fa
that the sweetening ingredient'ssigar” or “dried cane syrup.” SAY 12. Plaintiffs further allege
that Defendant’s use of the term ECJ vietatarious Food and Drug Administration (“FDA”)
regulations requiring manufacturecsrefer to ingredients irobd products by their “common and
usual names.” SAC { 56 (citing 21 C.F§.101.3, 101.4, 102.5); SAC, Ex. C (FDA Draft
Guidance for Industry: Ingredieneclared as Evaporated Cahece) (stating that it is the
“FDA'’s view that the term ‘evaporatl cane juice’ is not the commonusual name of any type of
sweetener”). Plaintiffs furtherlabe that because the Standafddentity for Yogurt, which
governs when a product may be called a “yogurt,” cédist ECJ as an authorized sweetener,
Defendant was prohibited from marketing itegucts as yogurt. SAC  53-55 (citing 21 C.F.R.
§ 131.200 (“Standard of Identity for Yogurt”)). Tiee extent Plaintiffs’ claims are based on
Defendant’s use of the term ECJ on the Yogulatseling, the Court refers to these claims
generally as the “ECJ Claims.”

No Sugar Added ClaimsPlaintiffs also allege that Bendant claims that its Yogurts do

not include any added sugar. SAG6. Specifically, Plaintiffs cite two statements made on

! As will be discusseihfra, Plaintiffs do not allege that theurchased the Chobani Greek Yogurt
Champions product.
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Defendant’'s website. The first statement is as follows:

Sugar isn'’t listed as an ingredient inyour 0% Plain. Where do the 7g come
from?

The 79 of sugar listed ondgmutrient facts panels of 00% and 2% Plain Chobani
comes from a naturally occurring typesefgar found in all dey products called
“lactose.”

This lactose often called “milk sugar,” accounts for these Tgeadon’t add sugar
to our yogurt

Id. (emphasis added by Plaintiffs). Additionally, Defendant states:

Does Chobani Champions contain extra sugar?

No way!Just because Champions is made fod&idoesn’'t mean that we need to
add extra sugar.

You won't find any high fructose corn syrup or artificial ingredients, flavors, or
colors in our yogurt. Just low-fat millogrced from local-area farms; real fruit,
lightly sweetened with eymrated cane juice; puobover honey (in our Honey-
Nana flavor); life and activeultures; and probiotics.

We believe in delicious, healthy prodsithat are made with only natural
ingredients.

SAC 1 67 (emphasis added by Plaintiffs). The Caafdrs to the italicized representations—“Just
because Champions is made for kids doesn't rtiesgtrwe need to add extra sugar” and “we don'{
add sugar to our yogurt”—as the “No Sugar Added Bsgmtations.” Plaintiffs also allege, withou
citing any specific statement or source, thatelddant “utilizes variost media to disseminate
claims that [] its yogurt has ‘no sugar adde8AC { 68. Plaintiffs contend that, because
Defendant’s Yogurts include ECJ, these sta&tei®m are false and misleading and violate FDA
labeling requirements pertaining to the use efgihrases “no sugar added,” “no added sugar,” ar|
“without added sugar.SAC 1 69. The Court refers to Plaintiffs’ claims based on the No Sugar
Added Representations as the “No Sugar Added Claims.”

All Natural Claims- Finally, Plaintiffs allege that Dendant has falselstated that its

Yogurts contain “[o]nly natural gredients” and are “all naturalSAC 11 5-6, 12. The Court refers

to Defendant’s representationgaeding the Yogurts’ natural quality and use of natural ingrediemts

as the “All Natural Representations.” Plaintiffiéege that these repesgations appeared on the
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labeling for Defendant’s Yogurend on Defendant’s website.? Plaintiffs allege that these
representations were false and misleading bedheséogurts include artificial ingredients,
flavorings, and colorings as well as chemjmadservatives. SAC 11 80-82. While the SAC is not
entirely clear as to the specifiagiredient Plaintiffs contend was urnuaial, it appears that Plaintiffs
are concerned with Defendant’s inclusiorifodiit or vegetable juice” “for color.'SeeSAC 11 22,
81. Because fruit for color is the only unnaturgredient that Plaintiffs have specifically
identified, Plaintiffs’ claims allging that the Yogurtgicluded unnatural ingréehts are limited to
this ingredient. The Court refers to Plaintiffshiths based on the All Natural Representations as
the “All Natural Claims.”

Plaintiffs allege that they each “reac tlabels on Defendant{§ ogurts], including the
[iIngredient, ‘evaporated cane juicahd the ‘[a]ll [n]atural [ijngrednts’ and/or ‘[o]nly [n]atural
[[jngredients’ claims on the labels, before puasimg them.” SAC 1 93-95. Plaintiffs allege that
they “believed Defendant’s [Yoguitsontained only natural sugar®ifn milk and fruit and did not
contain added sugars or syrupsd that the Yogurts “contagd only natural ingredientdd.
Plaintiffs also allege that, Hjad Plaintiff[s] known Defendanterogurts] contained added dried
cane syrup and unnatural iegients, [they] would not have purchased” themPlaintiffs further
allege that they “would not have purchased Defendant’s [Yogurts] had they known they were
capable of being legally sold or held.” SAC | 97.

Plaintiffs allege nine causes action. Plaintiffs’ first cause afction is for violation of the
unlawful prong of the Unfair Competition Law (“UCL"), Cal. Bus. & Prof. Code 88 1#Gq,
predicated on violations of: \the False Advertising Law (“FAL”), Cal. Bus. & Prof. Code
88 17500t seq. (2) the Consumer Legal Remedies Act (“CLRA”"), Cal. Civ. Code 88 &750
seq; and (3) California’s Shermdfood, Drug, and Cosmetic Act (“8man Law”), Cal. Health &
Safety Code 88 10984 seqSAC 1 109-119. The Sherman Lawornporates “[a]ll [federal]

food labeling regulations and any amendmentbdsé regulations.” Cal. Health & Safety Code 8§

% The Court notes that based on the images of tigeirts provided in the SAC, it does not appear]
that the “all natural” claim appears on the laBather, the label statésat Defendant’s Yogurts
contain “[o]nly natural ingredients3eeSAC 11 5-6.
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110100(a). Plaintiffs also allegauses of action for: (1) vidilan of the UCL’s unfair prong, SAC
11 120-128; (2) violation of the UCL'’s fraudgmg, SAC 1 129-135; (4) violation of the FAL

because Defendant’s labeling and advertisireg‘anisleading and deceptive,” SAC 11 136-143; (%

violation of the FAL because Defendant’s advargss “untrue,” SAC 11 144-151; (6) violation of
the CLRA, SAC 1Y 152-164; (7) unjust enrichmeAC {1 165-168; (8) violation of the Song-
Beverly Consumer Warranty Act, Cal. Civ. Code 88 1&98eq. SAC Y 169-179; and (9)
violation of the Magnuson-Moss Warranty Act, 15 U.S.C. 88 28&kq. SAC 11 180-189.

B. Procedural Background

Plaintiffs filed their Original Complairan May 14, 2012. ECF No. 1. Plaintiffs filed their
First Amended Complaint on August 30, 2012. EGF M. Plaintiffs filed the SAC on October
10, 2012. ECF No. 35. Defendant moved to dssnthe SAC on November 12, 2012. (“Mot.”)
ECF No. 38. Plaintiffs filed an Oppositionttus Motion on January 14, 2013. (“Opp’n”) ECF No.
42. Defendant filed a Reply on February 11, 2@1Reply”) ECF No. 46. The Court held a
hearing on the Motion to Disss on March 28, 2013. ECf No. 79.

On April 24, 2013, the Court grant¢he parties leavi® file briefs to address the Ninth
Circuit's decision inPerez v. Nidek Cp711 F.3d 1109 (9th Cir. 2013). ECF No. 95. Both partieg
filed their supplemental briefs on May 1, 2013. ECF Nos. 96, 97.

On July 12, 2013, this Court issued aml€rgranting in part and denying in part
Defendant’s Motion to Dismiss. (“July 12 @r”) ECF No. 125. Defendant filed a Motion for
Leave to file a Motion for Remsideration of that Order onlyi22, 2013. ECF No. 128. Following
a Case Management Conference on July 25, 201%@iah the parties stipulated to allowing
Defendant to file a Motion for Reconsidtion limited to “(1) the Court’s
characterization of Plaintiffs’ ECJ theory, af&) whether the doctrinef primary jurisdiction
should apply to preclude Plaintiffs’ ECJ claim#)& Court granted Defendant’s Motion for Leave
and VACATED the July 12 Order. ECF No. 1311&2. Plaintiffs thereafter filed a Motion for
Leave to file their own Motin for Reconsideration, ECF Nb37, which the Court denied on
August 14, 2013, ECF No. 144.
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Defendant filed its Motion for Recoideration on August 21, 2013. (“MTR”) ECF No.
146. Plaintiffs filed their Opposition toéhMotion for Reconsideration on August 28, 2013,
(“MTR Opp’n”) ECF No. 147, to which Defendargplied on September 3, 2013, (“MTR Reply”)
ECF No. 148
I. LEGAL STANDARD

A Rule 12(b)(1)

A defendant may move to dismiss an actianldck of subject mattgurisdiction pursuant
to Federal Rule of Civil Procedure 12(b)(A)motion to dismiss for lack of subject matter
jurisdiction will be granted if the Complaint on fesce fails to allege facts sufficient to establish
subject matter jurisdictiorbee Savage v. Glendale Union High S843 F.3d 1036, 1039 n.2 (9th
Cir. 2003). In considering a Rule 12(b)(1) motitre Court “is not restricted to the face of the
pleadings, but may review any evidence, sucafdavits and testiony, to resolve factual

disputes concerning theistence of jurisdiction.McCarthy v. United State850 F.2d 558, 560

? Plaintiffs have also filed twBequests for Judicial Notice with the Court. The first accompanie
their Opposition to the Motion to DismidSCF No. 43, while the second accompanied their
Opposition to the Motion for Reconsiderati®CF No. 150. Defendant opposes both Requests.
ECF Nos. 47, 151. Plaintiffs’ First Request for &imliNotice asks the Court to judicially notice
various publicly available FDA waing letters and guidance docurteras well as photographs of
Defendant’s product labelSeeECF No. 43. These exhibits ak either public records or
materials referenced in the Complaint, and, adngtg, the Court finds thahey are appropriate
for judicial notice.See Lee v. City of L.A250 F.3d 668, 688-89 (9th Cir. 2001) (court may, on a
motion to dismiss, take judicial notice @bcuments referenced in the complair@nsen

Beverage Co. v. Innovation Ventures, L.IN®. 08-1166, 2009 WL 6597891, at 2 (S.D. Cal. Dec.
23, 2009) (court may take judicial notice of docutsenade available to the public on governmel
agency websites).

Plaintiffs’ Second Request for Jadil Notice asks the Court tokiajudicial notie of two posts
appearing on Defendant’s Facebook page thataimtifs’ view, are relgant to their argument
that they have adequately pleaded that tbégd on Defendant’s alieed misrepresentations
concerning ECJSeeECF No. 150see alsdiscussionnfra Part I11.A.2.a. The Court declines to
take judicial notice of these documents. Irrespective of whether information contained in Facs
posts may qualify for judicial notice, whetheriaformation that is “generally known within the
territorial jurisdiction of the trial court” or aaformation that “can baccurately and readily
determined from sources whose accuracy camastonably be questioned,” Fed. R. Evid. 201(b)
the posts at issue here are simplglevant to the issues currentigfore the Court. The posts both
post-date the filing of #1 SAC and therefore Plaintiffs’ coutebt have relied on them in deciding
to purchase Defendant’s Yogurts. Accordingly @ourt GRANTS Plaintiffs’ First Request for

Judicial Notice and DENIES PlaintiffSecond Request for Judicial Notice.
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(9th Cir. 1988). If the plaintiff lacks standingdear Article Il of the U.S. Constitution, then the
court lacks subject matter jurisdiatioand the case must be dismisseek Steel Co. v. Citizens for|
a Better Env’t523 U.S. 83, 101-02 (1998). Once a party hagad to dismiss for lack of subject
matter jurisdiction under Rule 1%(1), the opposing party bedhe burden of establishing the
court’s jurisdictionsee Chandler v. State Farm Mut. Auto. Ins.,G88 F.3d 1115, 1122 (9th Cir.
2010), by putting forth “the manner and degreewflence required” by whatever stage of the
litigation the case has reachédjan v. Defenders of Wildlif&04 U.S. 555, 561 (199Xee also
Barnum Timber Co. v. Envtl. Prot. Agenég3 F.3d 894, 899 (9th Cir. 2011) (at the motion to
dismiss stage, Article Ill standing adequately demonstrateddhgh allegations of “specific facts
plausibly explaining” why the standing requirements are met).

B. Rule 8(a)

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaint to include “a
short and plain statement of the claim showing that the pleader is entitled to relief.” A complaint
that fails to meet this standard may be dss®d pursuant to Federal Rule of Civil Procedure
12(b)(6). The Supreme Court has held that Rud¢ &quires a plaintiff to plead “enough facts to
state a claim to relief that is plausible on its fa@ell Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). “A claim has facial plausibility when tp&intiff pleads factual@ntent that allows the
court to draw the reasonable inference thatd&fendant is liable fahe misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “The plausibilitastiard is not akito a probability
requirement, but it asks for more than a shessipdity that a defendaritas acted unlawfully.Id.
(internal quotation marks omitted). For purposéruling on a Rule 12(b)(6) motion, a court
“accept[s] factual allegations in the complaintrag and construe[s] the pleadings in the light
most favorable to the nonmoving partianzarek v. St. Paul Fire & Marine Ins. €619 F.3d
1025, 1031 (9th Cir. 2008).

However, a court need not accept as trugatlens contradicted by judicially noticeable
facts,Shwarz v. United State®34 F.3d 428, 435 (9th Cir. 200@nd the “[C]lourt may look

beyond the plaintiff's complaint tmatters of public record” wibut converting the Rule 12(b)(6)
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motion into one for summary judgme@taw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995).
Nor is the court required to “assie the truth of legal conclusiongerely because they are cast in
the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (quoting/N. Mining Council v. Wati643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusor
allegations of law and unwarranted inferencesiasufficient to defeat a motion to dismiss.”
Adams v. Johnsoi355 F.3d 1179, 1183 (9th Cir. 2004g,cord Igba) 556 U.S. at 678.
Furthermore, “a plaintiff may pledterself out of court” if she “glad[s] facts which establish that
[s]he cannot prevail on h[er] . . . claim¥eisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.

1997) (internal quotation marks omitted).
C. Rule 9(b)

Claims sounding in fraud or mistake are subjedhe heightened pleading requirements g
Federal Rule of Civil Procedure 9(b), which requitest a plaintiff allegig fraud “must state with
particularity the circumstances canging fraud.” Fed. R. Civ. P. 9(b3ee Kearns v. Ford Motor
Co, 567 F.3d 1120, 1124 (9th Cir. 2009). To satisty tkightened standard under Rule 9(b), the
allegations must be “specifineugh to give defendants noticetb& particular misconduct which
is alleged to constitute the trd charged so that they can defagéinst the charge and not just
deny that they have done anything wrorfgegmegen v. Weidnet80 F.2d 727, 731 (9th Cir.
1985). Thus, claims sounding in fraud must all&geaccount of the ‘time, place, and specific
content of the false representations all asthe identities of the parties to the
misrepresentations.3wartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (per curiam)
(internal quotation marks omitted). The plaintiff mast forth what is false or misleading about a
statement, and why it is falsdri re Glenfed, Inc. Sec. Litigd2 F.3d 1541, 1548 (9th Cir. 1994)
(en banc)superseded by statute on other grouadstated in Ronconi v. Larkig53 F.3d 423,

429 n.6 (9th Cir. 2001).

D. Leave to Amend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) offtbe@eral Rules of Civil Procedure, leave to amen

“should be freely granted when justice so requires,” bearing in mind that “the underlying purp
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of Rule 15 . . . [is] to facilitate decision on the merits, rather than on the pleadings or
technicalities."Lopez v. Smitl203 F.3d 1122, 1127 (9th Cir. 20@@n banc) (internal quotation
marks omitted). Nonetheless, a court “may exelitssdiscretion to deny leave to amend due to
‘undue delay, bad faith or dilatory motive on pafrthe movant, repeated failure to cure
deficiencies by amendments previously allowatjue prejudice to the opposing party. . ., [and]
futility of amendment.””Carvalho v. Equifax Info. Servs., LL.629 F.3d 876, 892-93 (9th Cir.

2010) (alterations in original) (quotirkgpman v. Davis371 U.S. 178, 182 (1962)).
II. DISCUSSION

Defendant seeks to dismiss Plaintifféc®nd Amended Complaint (“SAC”) on a number

of grounds, including lack of standing; failureaitege facts showing that a “reasonable consumer

is likely to be deceived by the challenged advexgispreemption; primary jurisdiction; and failure
to state a claim for purposeskdderal Rules of Civil Procedu¢a) and 9(b). Mot. at 1-2. The
Court will not address every one of Defendant’s arguments, however, because, as discussed
it finds that the SAC fails to adequately demonstrate that Plaintiffs have standing to pursue th
UCL, FAL, and CLRA claims. The Court furthénds that Plaintiffs’ claims for Unjust
Enrichment and violation of the Song-Beverly and Magnuson-Moss Warranty Acts fail, becau
none states a viable cause of action.
A. Standing
1. Legal Standards
a. Article Il Standing

A federal court must ask whether a plaintiff has suffered sufficient injury to satisfy the

“case or controversy” requirementiticle 11l of the U.S. ConstitutionSee Clapper v. Amnesty

belc

eir

Int'l USA, 133 S. Ct. 1138, 1146 (2013) (“‘One element of the case-or-controversy requirement’ is

that plaintiffs ‘must establish th#dtey have standintp sue.”) (quotingRaines v. Byrd521 U.S.
811, 818 (1997)). To satisfy Article Istanding, a plaintiff must allegét) an injury-in-fact that is
concrete and particularized, aslvas actual or imminent; (2) thatehnjury is fairly traceable to

the challenged action of the defentaand (3) that the injury iedressable by a favorable ruling.
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Monsanto Co. v. Geertson Seed Far0 S. Ct. 2743, 2752 (201@¥jends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), In&28 U.S. 167, 180-81 (2000). Artidi¢'s standing requirements
may be satisfied by allegationsatha plaintiff purchased a produee otherwise would not have

purchased, or spent more on such productliance on the defendant’s misrepresentatises,

e.g, Brazil v. Dole Food Cg--- F. Supp. 2d ---, 2013 WL 1209955, at *11-13 (N.D. Cal. Mar. 25

2013) (holding that “Brazil suffered a concrete andipalarized injury . . . [because] he allegedly

was deceived, and then paid money that he woolictherwise have paid had he known about the

true nature of Defendants’ products”). “The garnvoking federal jurisdiction bears the burden of
establishing these elements. . . . with the maandrdegree of evidence required at the successi

stages of the litigationLujan, 504 U.S. at 561.
b. UCL, FAL, and CLRA Standing
In addition to the requirements impodmdArticle 1ll, the UCL, FAL, and CLRA all

require Plaintiffs to demonsttre standing. To have standing under the FAL and the CLRA, a
plaintiff must allege that she relied on thdathelant’s alleged misrementation and that she
suffered economic injury as a resd@ee, e.gCal. Bus. & Prof. Code § 17535 (providing that a
plaintiff must have “suffered injy in fact and ha[ve] lost mogeor property as a result of a
violation of ths chapter”);Durell v. Sharp Healthcarel83 Cal. App. 4th 1350, 1367 (2010)
(finding plaintiff's CLRA claim failed because plaintiff failed to allege facts showing that he
“relied on any representation by” defendant).

Turning to the UCL, the UCL prohibits busss practices that as@lawful, unfair, or
fraudulent. Courts have hetfldat, to establish standing undlee UCL'’s fraud prong, a plaintiff
must demonstrate that shewadty relied upon the allegedfyaudulent misrepresentatioBee In re
Tobacco Il Casest6 Cal. 4th 298, 326 (2009). Courtea@xtended this actual reliance
requirement to claims under the UCL’s unlawfubng to the extent “thpredicate unlawful
conduct is based on misrepresentatiobsifell, 183 Cal. App. 4th at 1363. Moreover Kwikset
Corp. v. Superior Courthe California Supreme Court suggested thatitiual reliance
requirement applies whenever the underlyingaoinduct in a UCL action is fraudulent conduct.

10
Case No.: 12-CV-02425-LHK

ORDER GRANTING MOTION TO RECONSIDER JULY 12, 2013 ORDER ON MOTION TO DISMISS THE
SECOND AMENDED COMPLAINT

A

/e




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Seebl Cal. 4th 310, 326 (2011) (holdingatiplaintiff was required tdemonstrate actual reliance
to establish standing to pursue claims unded€L’s unlawful prong because his claims were
“based on a fraud theory involviriglse advertising and misrepressrmins to consumers” (internal
guotation marks omitted)). Thus, the Court concludes that the actual reliance requirement als
applies to claims under the UCL'’s unfair prong to the extent such claims are based on fraudu
conduct.Sege.g, In re Actimmune Mktg. LitigNo. 08-2376, 2010 WL 3463491, at *8 (N.D. Cal
Sept. 1, 2010aff'd, 464 F. App’x 651 (9th Cir. 2011) (hotdj “that a plaintiff must plead *actual
reliance,” even if theirdic] claim arises under the unlawful onfair prongs, so long as the
pleadings assert a cause of action grodndenisrepresentation or deception.”).

Here, the gravamen of Plaintiffs’ claimader the UCL’s unlawful, unfair, and fraud
prongs is that Defendant’s labeling was decep®e=, e.gSAC 11 71 (alleging that “the term
‘evaporated cane juice’ misleads consumers”B4I85 (alleging that Defendant’s use of the worg
“natural” was likely to deceive reasonabtmmsumers); 11 109-119 (alleging claim under the
UCL'’s unlawful prong based on Defendant’s violations of the advertising and misbranding
provisions of the Sherman Law, as well as BAL, which “forbids untrue and misleading
advertising,” and CLRA); 1 124 l{eging that Defendant’s marketing, advertising, and labeling

violated the unfair prong of the UCL becaitseas “deceptive”); 1 132 (alleging that Defendant’y

ent

labeling violated the fraud prong of the UCL because it contained “misrepresentations and materi

omissions”). Accordingly, Plaintiffs must demgirate actual reliance and economic injury.
2. Analysis

Defendant argues that Plaintiffs lack standinger Article Ill, as well as the UCL, FAL,
and CLRA because they fail to ajkea coherent, plausible theory of reliance. Mot. at 9; MTR at
“Reliance is proved by showingahthe defendant’s misrepresatin or nondisclosure was ‘an
immediate cause’ of the pldiff’'s injury-producing conduct.’In re Tobacco 1] 46 Cal. 4th at 326
(citation and alteration omitted). “A plaintiff magstablish that the defendant’s misrepresentatior]
is an ‘immediate cause’ of thegnhtiff’s conduct by showing that its absence the plaintiff ‘in all
reasonable probability’ would not have engaged in the injury-producing conltu@nternal
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guotation marks omitted). Significantly, “while a plaintiff must allege that the defendant’s
misrepresentations were an immediate causleeoijury-causing condudhe plaintiff is not
required to allege that those n@presentations were the soleegen the decisive cause of the
injury-producing conduct.ld. at 328. Further, “a presumption,airleast an inference, of reliance
arises wherever there is a showingtth misrepresentation was materiéd.”at 327. As set forth
above, the alleged misrepresentations fall intee categories: (1) ECClaims; (2) No Sugar
Added Claims; and (3) All Natur&llaims. The Court considers whethdaintiffs have adequately
alleged reliance for each category of representations and thenaagntiffs’ allegations of
reliance concerning products they did not purchase.
a. ECJ Claims

Plaintiffs allege that the term ECJ concedlezifact that the ingredient was essentially
white sugar or dried cane syrup. SAC 11 10, 12, 5®dntiffs further allge that, based on the
labels, they believed the Yogudsntained “only natural sugarofm milk and fruit and did not
contain added sugars or syrd@SAC 11 93-95. Plaintiffs assettat they would not have
purchased the Yogurts had thayown that the Yogurts “contaed added dried cane syrupd’

The Court agrees with Defendant that Plésithave not alleged facts sufficient to show,

for purposes of either Rule 8(a) or Rule 9(hat Plaintiffs believethe Yogurts contained “only

* Plaintiffs must satisfy the heigiited pleading standards for frautbler Rule 9(b) with respect to
all of their UCL, FAL, and CLRA claims. Evah“fraud is not a necessary element of a
[particular] claim,” Rule 9(b) willapply if the plaintiff has “alledd] a unified course of fraudulent
conduct and rel[ied] entirely on that courdfeconduct as the basis of [the] claifvéss v. Ciba-
Geigy Corp. USA317 F.3d 1097, 1103 (9th Cir. 2003). In sactase, the claim “is said to be
‘grounded in fraud,id., and must be pleaded with particulargge Kearnss67 F.3d at 1127
(holding that, where “TAC allege[d] a unifiédaudulent course of conduct,” claims were
“grounded in fraud” and the “entire complaimtad to be pleaded “with particularity”).

Here, Rule 9(b) applies ®laintiffs’ UCL unlawful claimsbased on Defendant’s alleged
violations of the FAL and the CLRA because tinderlying FAL and CLRAIlaims allege that
Defendant’s representations onlébeling and in its advertising wee“misleading and deceptive,”
SAC { 137, “untrue,” SAC 1 145, “misrepresented” the truth, SAC Y 139, 147, and
“constitut[ed]... fraud[],” SAC | 161. PlaintiffRJCL unlawful claim predicated on Defendant’s
alleged violation of the Sherman Law is premisedhe same allegations of false and misleading
labeling representations as Pt#fs’ other claims. Because thdeged violations of the Sherman

Law are premised on the same “unified course of fraudulent conduct” as Plaintiffs’ other clain
12
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natural sugars from milk and fruit and did nohtaon added sugars or syrups.” Significantly, the
SAC suggests that Plaintiftsxderstood that dried casgrupwas a form of sugar, since Plaintiffs
refer to sugar and dried cane syrup interchangeably throughout the&s8A&.g.SAC § 10
(ingredient list for “Chobani[] GreeKogurt, Pomegranate flavor .fails to list ‘sugar’ or ‘dried
cane syrup’ as an ingredient”); 55 (ECJigalse and misleading name for another food or
ingredient that has a commonusual nhame, namely sugar or drigane syrup”). However, the
SAC fails to explain how Rlintiffs could have reaed that dried cane syrup was a form of sugar
but nevertheless believéiat evaporated canace was not. What is more, the SAC fails to allege
what Plaintiffs beliged evaporated carnace to be if not a form of sugar. Indeed, Plaintiffs do ng
allege that there is some other form of cane besides sugat Absentsomefactual allegation
concerning what Plaintiffs beliedeECJ to be if not a form of sugar or a juice containing some
form of sugar, Plaintiffs’ allegaties that they read the label, weneare that the Yogurts contained
ECJ, and nevertheless concluded that the Yogurts containediataial sugars from milk and
fruit and did not containddled sugars or syrups”ssmply not plausible.

In its Original Order on the Motion to Disss, the Court conatled that even though
Plaintiffs failed to adequately plead relianceddon a theory that they were unaware that
Defendant’s Yogurts containeshy sweeteners beyond “naturagars from milk and fruit,”
Plaintiffs had neverthelessegliately pleaded reliancgeelJuly 12 Order at 11-12. Specifically,

the Court found that Plaintiffs had adequately gézhreliance by alleging that Defendant’s use of

the term ECJ “plausibly suggestint the product isdalthier than refined sugars and syrups,” and

that Plaintiffs would not haveurchased the Yogurts had they known that ECJ was actually just

“white sugar or dried cane syrup (refined ferof sugar with littlenutritional value).”See id.

Plaintiffs’ UCL unlawful claim preatated on the Sherman Law igbgect to Rule 9(b) as welkee
Brazil, 2013 WL 1209955, at *14.

> At the July 11, 2013 hearing on Plaintiffs’ ktm for a Preliminarynjunction, Plaintiffs’

counsel admitted that there was no other forrwanie besides sugar caB€F No. 127, at 17:5-12.
Although Plaintiffs’ Opposition to #nMotion to Reconsider now informs the Court that there are
in fact, multiple forms of cane besides sugarecgsuch as, apparently, bamboo cane, sorghum
cane, and even corrgeeMTR Opp’n at 6 n.3, these allegaticagpear nowhere in the SAC, and
in ruling on a motion to dismiss, the Court is lindit® the factual allegations that appear in the

complaint,see Broam v. Boga®20 F.3d 1023, 1026 n.2 (9th Cir. 2003).
13
Case No.: 12-CV-02425-LHK
ORDER GRANTING MOTION TO RECONSIDER JULY 12, 2013 ORDER ON MOTION TO DISMISS THE
SECOND AMENDED COMPLAINT

—



United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

However, Plaintiffs disavowed this theorytlh¢ July 25, 2013 Hearing on Defendant’s Motion to
Disqualify Plaintiffs’experts and counseleeECF No. 143, at 14:3-9, and stipulated to allowing
Defendant to file a Motion for Reconsidtion of the Court’s July 12 Ordeee idat 40:9-41:1.
Plaintiffs’ Opposition to the Motion for Reasideration also disavows this thed®geMTR

Opp’n at 4 (“Plaintiffs do not eim that Plaintiffs believed ECJ was a healthier form of sugar

Plaintiffs’ allegations in the SAC regarding whet they believed ECJ to be “healthier tha
refined sugars and syrups” are far fromacl Although the SAC makes various statements
concerning the healthful properties of unprocessed sugarseEe®AC T 62, the Court agrees with
Defendant that this “healthier than refined ssgend syrups” theoryyhich Plaintiffs have
disavowed, is not clearly articulaten the SAC. Thus, the Cournfis that the SAC fails to plead
reliance based on a theory that Defendant’s E&tdrsents deceived Plaintiffs into thinking that
ECJ was “healthier than refined sugars and syrups.”

Although Plaintiffs’ Opposition to the Moticior Reconsideration disavows the July 12
Order’s “healthier than refined sugars andupgt’ theory, the same Opposition simultaneously
distances itself from this disavowal by claimihat the SAC adequately pleads reliance based o
allegations that Plaintiffs “believed ECJ was sdype of ingredient that was healthier than
sugar.” MTR Opp’n at 3. This argument fails. For dimag, it is a just a restatement of the theory,
that Plaintiffs believed the Yogtsrcontained only “natural suggdresm milk and fruit,” which the
Court has already concluded is pdausible. In addition, this “soentype of healthier ingredient”
theory of reliance does not appear in the SA€:ordingly, the Court finds that the SAC’s
allegations of reliance for the ECJ claims are insufficient to survive a motion to dismiss.

Because the Court concludes that the SAsllegations concerninglaintiffs’ reliance on
Defendant’s ECJ statements are insufficiently pleddedurposes of Rule&(a) and 9(b), it finds
that Plaintiffs have failed to demonstratattthey have standirtg bring these claims.
Accordingly, the Court GRANTS Defendant’s Mun to Dismiss the ECJ Claims for lack of

standing. Because Plaintiffs may be able toem the deficiencies in their ECJ reliance
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allegations, this dismissal is without prejudice.
b. No Sugar Added Claims

The Court next finds that Plaintiffs have sofficiently alleged reliance with respect to the
No Sugar Added Claims. As alleged in the SA@sthclaims are based on Defendant’s statemer

on its website that “we don’t add sugar to our yggaind that “Just because Champions is made

Nts

for kids doesn’t mean that we need to add extra sugar.” SAC § 66-67 (emphasis omitted). Unfder

the UCL and the FAL, as modified by Proposition B&intiffs are typicallyrequired to establish
reliance by alleging facts showing theyewed the defendant’s advertisindKWikset 51 Cal. 4th
at 321. The CLRA imposes arslar reliance requiremengee Durell 183 Cal. App. 4th at 1367.
Here, however, Plaintiffs do not allege tkta¢y ever viewed Defendant’'s websiBee Idat 1363
(holding that there was no reliance where “SR] not allege [plantiff] ever visited
[defendant’s] Web site”).

Plaintiffs argue that, notwithemding Plaintiffs’ failure tallege that they viewed
Defendant’s website, the Court may still find that Plaintiffs relied diemant’s statementSee
Opp’n at 11. Citingn re Tobacco I} Plaintiffs contend that Plaiffits need not allege that they
viewed Defendant’s website because Defendantlsike statements were part of a “long-term
advertising campaign” and “[w]here [a] ‘plaifitalleges exposure to a long-term advertising
campaign, the plaintiff is not required to plead vathunrealistic degres specificity that the
plaintiff relied on particular agertisements or statementsld. (quotingln re Tobacco |1 46 Cal.
4th at 312). Plaintiffs’ reliance dn re Tobacco llis misplaced.

In In re Tobacco llthe California Supreme Court heftht plaintiffs, who had been
exposed to a “decades-long campaign of deceptive advertising” aimed at down-playing the
negative health effects of smoking were not regfiito identify with particularity the specific
advertisements upon which they relied. 46 Cal. 4th at 306, 328. Howevkr réh€obacco Il
Court also emphasized that plaifgtiwere still required to allegiacts showing that defendants’
advertisements “were an immediate cause of pehtiffs’ decisiongo purchase defendants’
cigarettesld. Thus, as explained by thel@arnia Court of Appeal irPfizer Inc. v. Superior Court

15
Case No.: 12-CV-02425-LHK

ORDER GRANTING MOTION TO RECONSIDER JULY 12, 2013 ORDER ON MOTION TO DISMISS THE
SECOND AMENDED COMPLAINT




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

In re Tobacco IFdoes not stand for the proposition thatonsumer who was ver exposed to an
alleged false or misleading advertising or prtio@al campaign” may bring a claim for relief. 182
Cal. App. 4th 622, 632 (2010). Rathkrre Tobacco Iktands for the narrower, and more straight
forward proposition that, where a plaintiff has begposed to numerous advertisements over a
period of decades, the plaintiffi®t required to “plead with amrealistic degre®f specificity

[the] particular advertisementadistatements” that she relied upbnre Tobacco I146 Cal. 4th at
328 (emphasis added).

Here, while Plaintiffs alleggenerally that “Defendant’s srepresentations and material
omissions are part of an ert@ve labeling, advertising[,] and marketing campaign,” SAC { 96,
Plaintiffs have not alleged thttey were exposed to this caangn. More importantly, Plaintiffs
have not alleged that they were exposed to dugriisements featuring statements similar to the
No Sugar Added Representationsefendant’s website. Furthermofaintiffs have not alleged
anything approaching a “decades-long paign of deceptive advertisingri re Tobacco I 46
Cal. 4th at 327In re Tobacco Itherefore does not salvage Plaintiffs’ claims.

Plaintiffs additionally argue that, becauke claims on Defendant’s website violate FDA
labeling requirements, Defendant’s Yogurts waisbranded, and thus, were not capable of bein
sold legally. Opp’n at 11 & n.6. Plaintiffs pointtainat the SAC alleges that they “would not have
purchased Defendant’s [Yogurts] had they known tleeye not capable difeing legally sold or
held,”id. at 12 (quoting SAC 1 97), andyaie that this suffices to ebtesh reliance regardless of
whether Plaintiffs viewed the alleged misregentations on Defend&ntvebsite or notid. at 11-

12. The Court disagrees.

Plaintiffs’ “illegal product” treory would eviscerate the enhanced standing requirementg
imposed by Proposition 64 and the Gaiifia Supreme Court’s decisionKwikset As explained
in Kwikset the voters enacted Propositi64 in 2004 as a means of fdm[ing] standing to those
actually injured by a defendant’sdiness practices and [] curtail§j] the prior practice of filing
suits on behalf of clients who have nsed the defendant’s product or servigewed the

defendant’s advertisingr had any other business dealingjvthe defendant.” 51 Cal. 4th at 321
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(emphasis added) (internal quotation marks omitt&tbre the Court to hold that Plaintiffs, who
never viewed the No Sugar Added Representatltange standing to bring claims based solely
upon allegations that they would not have purchased a product that was misbranded, purcha
who never “viewed the defendant’s advertising’sleading labeling would have standing to su
Such a holding is inconsistent with Proposition 64 lénikset® ’

Accordingly, the Court finds that Plaintiffeve not sufficiently pleaded reliance and thus
fail to establish standing with respect te tho Sugar Added Claims. The Court therefore
DISMISSES these claims. However, because PiEmtiay be able to correct the aforementioned

deficiencies, Plaintiffs’ claimare dismissed without prejudice.
C. All Natural Claims

The Court also finds that Plaintiffs hafadled to allege facts showing reliance upon
Defendant’s All Natural Represetitms. Plaintiffs allege thddefendant stated, on the Yogurts’
labeling and on its website, that the Yogurtetam “[o]nly natural igredients” and are “all
natural.” SAC 11 5-6, 12. Plaintiftdlege that these statemewisre misleading because some of
Defendant’s Yogurts, specificallygtpomegranate flavor, are colorediificially” using “fruit or
vegetable juice concentrate.” SAC { 81. Plainaffege that they would not have purchased the
Yogurts had they known the Yogurts “containe . unnatural ingredients.” SAC 1 93-95.

As noted by Defendant, however, Defendant’s labeling explicitly discloses that Defend
adds “fruit or vegetable juice concentrdiar [color].” SeeSAC 13 (emphasis added) (quoting
label). Plaintiffs purport to have re#ite label, including the ingredient li8&eeSAC 1 93-95

(stating that each Plaintiff reach# labels on Defendant’s [Yoguriskluding” statements made in

® Moreover, Plaintiffs’ allegations seem to suggest that Defendant failed to discldaet thie
Defendant’s alleged non-coitignce with labeling lawsFor Defendant to be liable for failing to
disclose this fact, however, Defemianust have a duty to disclo&ee Berryman v. Merit Prop.
Mgmt., Inc, 152 Cal. App. 4th 1544, 1557 (2007) (holdihgt plaintiffs UCL claim based on
defendant’s failure to discloseds it charged to sellers failed evh plaintiff failed to “allege any
affirmative duty to disclose” such fees). Here, Rti#fis have not alleged &t Defendant had a duty
to disclose or identifiethe basis for this dutye(g, fiduciary duty, duty as seller, etc.).
" The requirements of Proposition 64 ataiksetapply equally to Plainffis’ ECJ and All Natural
Claims. Thus, Plaintiffs’ “illegal product” theoijoes not establish standing as to those claims
either.
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the ingredient lists). Because the labels cleadgldsed the presencefatfit or vegetable juice
concentrate in the Yogurts, itn®t plausible that Platiffs believed, basedn Defendant’s “[o]nly
natural ingredients” or “all natural” representais, that the Yogurts did not contain added fruit
juice. Consequently, Plaintiffs’ laigations of reliance fail, and Plaintiffs’ All Natural Claims are
dismissed. However, because Plaintiffs may be tabdeire the deficiencies, Plaintiffs’ claims are
dismissed without prejudice.
d. Products Plaintiffs Did Not Purchase

Finally, the Court finds that Rintiffs have failed to adeqgtedly demonstrate standing with
regard to products they did not pbase. Plaintiffs allege thttey purchased the pomegranate,
lemon, peach, vanilla, strawberry, and bleey flavors of Chobani Greek YogueeSAC {{ 93-
95. The SAC, however, includes claims basedtber products—namely, the Chobani Greek
Yogurt Champions Yogurts and other flavorsCoiobani Greek Yogurt—that Plaintiffs do not
claim to have purchasefeeSAC {1 6, 14. Defendant argues thatiflffs lack standing to pursue
claims based on products Pitidfs did not purchaseseeMot. at 11-12. As recognized Miller v.
Ghirardelli Chocolate Cq.however, “[tjhe majorityf the courts that havearefully analyzed the
guestion hold that a plaintiff mdhave standing to assert claifos unnamed class members base
on products he or she did not purchase so lotigeagroducts and allegedisrepresentations are
substantially similar.” 912 F. Supp. 2d 861, §80D. Cal. 2012) (collecting cases).

With respect to this case, the Court notes abthitset that it is difficult to discern in the
SAC which products Plaintiffs are contendir@ntained each representation and for which
products these representations wiaise. In any amended complgiRlaintiffs are ORDERED to
include a list or a table speaélly setting forth: (1) which pducts, including specific flavors,
Plaintiffs are including within this lawsuit; Y2vhich representationgppeared on each product;
and (3) which representations were false, @aiding, or unlawful witlespect to each product.

In any event, Plaintiffs’ allegations regardireliance for products they did not purchase
fail for the reasons discussed abdvepraPart Ill.A.2.a-c. Furthermorehey fail for the additional

reason that Plaintiffs have failéd adequately allege substahsamilarity. Although the alleged
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misrepresentationappear to be similar exss all Defendant’s productee, e.g.SAC { 14
(alleging that both purchaseddnon-purchased products use term ECJ on their labels),
Plaintiffs do not allege facts sufficient to show thatghaductsPlaintiffs did not purchase are
“substantially similar” to thosthat they did. Accordingly, thed@irt dismisses Plaintiffs’ claims
based on products Plaintiffs didt purchase. However, because Plaintiffs may be able to amen
the complaint to address these deficiendtes Court’s dismissal is without prejudice.

In sum, the Court finds that Plaintiffs hafedled to adequately plead reliance with respect
to all three categories of Deféant’s alleged misrepresentats, both for products Plaintiffs
purchased and for those that tlkgt not. Accordingly, PlaintiffsUCL, FAL, and CLRA claims
are DISMISSED without prejudice.

B. Unjust Enrichment and Warranty Claims

Defendant next argues that Plaintiffs’ seventh cause of dotiamjust enrichment must be
dismissedSeeMot. at 24. The Court agreess recognized by this Court Brazil, “there is no
cause of action for unjust enrichment under California léav,”2013 WL 1209955, at *1&ee,

e.g, Low v. LinkedIn Corp.900 F. Supp. 2d 1010, 1031 (N.D. Cal. 2012) (collecting cases).

The Court also finds that Plaintiffs’ eighth sauof action for violaon of the Song-Beverly
Consumer Warranty Act (“Song-Beverly Act”) antohth cause of action for violation of the
Magnuson-Moss Warranty Act (“MMWA”) must ltbsmissed. Plaintiffs’ claim under the Song-
Beverly Act fails because this act does not cavarranties made with respect to “consumables,”
Cal. Civ. Code § 1791(a), and Defenta Yogurts are consumables.

Plaintiffs’ claim under the MMWAwhich creates a il cause of action for consumers to
enforce the terms of implieor express warrantieseel5 U.S.C. § 2310(d), similarly fails. The
MMWA applies only to products #t cost more than five dollars. 15 U.S.C. § 2302(e). Here,
Plaintiffs allege that they paid less than five dollars for their yo§eeSAC 1 93-95 (alleging
that Plaintiffs paid between $1.60 and $1.89 feirtiogurts). Moreovethe MMWA applies to
“written warrantfies],” 15 U.S.C. 8 2301}(®), and, as recognized by this CourBrazil,

product descriptions [such asll@atural’] do not constitute wamdies against a product defect’
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for the purposes of a MMWA claim[]See Brazjl2013 WL 1209955, at *17 (quotingstiana v.
Dreyer’s Grand Ice Cream, IndNo. 11-2910, 2012 WL 2990766, at *3 (N.D. Cal. July 20,
2012)).

Accordingly, Plaintiffs’ unjust enrichmenfong-Beverly Act, and MMWA claims are
DISMISSED. Moreover, because Plaintiffs canrfaivs that: (1) unjust enrichment is a separate
cause of action; (2) the Yogusigre not consumables; (3) thedurts cost $5 or more; or (4)
product descriptions qualify as warrantiegs claims are dismissed with prejudisee
Carvalhq 629 F.3d at 892 (a court “may . . . déegve to amend due to . . . futility of

amendment.”).
V. CONCLUSION

For the reasons set forth above, the CGIRANTS with leave to amend Defendant’s
Motion to Dismiss Plaintiffs’ UCL, FAL, an@LRA claims. The CourtGRANTS with prejudice
Defendant’s Motion to DismigBlaintiffs’ unjust enrichmentSong-Beverly Act, and MMWA
claims.

If Plaintiffs wish to file an amended complaaddressing the deficiencies identified in thig
Order, Plaintiffs must do so within 21 days of tBigder. Failure to meet the 21-day deadline to fi
an amended complaint or failure to cure thedieficies identified in i Order will result in a
dismissal with prejudice. Plaiffis may not add new claims orntias without seekg Defendant’s

consent or leave of theo@rt pursuant to Fkeral Rule of Civil Procedure 15.

IT IS SO ORDERED.

Dated: September 19, 2013 H’. M\_
LUCY OH

United States District Judge
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