UNITED STATES

United States District Court
For the Northermistrict of California

© 00 N o o b~ wWw N Pk

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

OF AMERICA v. Garcia et al Doa.

CERTIFIED FOR PUBLICATION

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
Inre Case N0.5:12-CV-02449EJD
ORDER AFFIRMING BANKRUPTCY

COURT’'S AWARD OF ATTORNEY’S
FEES FOR APPELLEES

Richard A Garcia, et al.

Debtors.

[Re: Docket Item Na 1]

N N N N N N e e e e e

Appellant United States of Ameri¢here, “the IRS” or “Appellant”) has timely appealed
United States Bankruptcy Judge Arthur S. Weissbrodt's May 2, 2012 order grantinge@ppell
Richard A. and Laura J. Garcia (“the Garcias” or “Appellees”) an award of eyt®fiees over and
above the statutory limit psuant to 26 U.S.C. § 7430.

Having fully reviewed the partiegapersthe Court AFFIRMS the judgment of the

Bankruptcy Court.

I. Background
A. The Garcias’ Bankruptcy and the Motion for Attorney’s Fees
On June 20, 2007, the Garcias filed a voluntary Chaptpetitton Docket Item No. 1,

Ex. 2, Tr. of Hr'g on Debtors’ Mot. for Orders Enforcing Sanction (“Ordat). The IRS appears

1
Case No.: 5:12V-02449-EJD
ORDER AFFIRMING BANKRUPTCY COURT’'S AWARD OF ATTORNEY'’S FEES FOR
APPELLEES

Dockets.Justia.c

pm


http://dockets.justia.com/docket/california/candce/5:2012cv02449/254938/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv02449/254938/9/
http://dockets.justia.com/

United States District Court
For the Northermistrict of California

© 00 N o o b~ wWw N Pk

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

among the Garcias’ listed creditasthe relevant schedules and was served with notice of the
commencement of tirebankruptcy caseld. at 5. On September 15, 2010, the Garcias received
confirmation of their Chapter 13 plaid.

Approximately one year later, on September 20, 2011, the IRS recorded a liestféurd

taxes against Richard Garcill. Counsel for the Garcias, Cathleen Cooper Moran, discussed the

pendency of the Garcias’ bankruptcy case with an IRS employee in October ol@0DEespite
this, the IRS served Richard Garcia’s employer with a notice of wagssigarent on October 27,
2011. Id.

The Garcias’ filed the motion giving rise to the present appeal on November 29,1@011.
That motion requested damages in the amount of $5,000 for each communication or collectio
action taken in violation of the automatic stay imposed on actions ukelebyathe Garcias’ listed
creditors, as well as an award of attoredges incurred to stop such violatiorld. The motion
further sought reimbursement for expenses the Garcias accumulated by vineisakure of
Richard Garcia’s wagedd.

The Bankrugcy Court held a hearing on that motion on February 13, 201.2At the
hearing, Ms. Moran informed the court that, pursuant to her efforts with thMiRSarcia’s
garnished wages had been returnied.at 6. She further noted that as of February 12, 2012, the
IRS hadalsolifted the lien on the Garcias’ propertid. The court informed the parties that an
award of attorneg fees might be appropriate, and that based on the Bankruptcy Court’s
knowledge would be unlikely to hold Ms. Moran to amounts the IRS propddedccordingly,
the Bankruptcy Court instructed Ms. Moran to file a declaration demonstthérgarciasactual
damages.d.

Adhering to the Bankruptcydtirt's request, Ms. Moran furnishedlaclaration in support
of the motion for attorney fees detailing her credentials, in addition to the fees incurred in
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preparing and litigating the Garcias’ motiorid. In this declaration, Ms. Moran asser{&g th&

she hadracticed bankruptcy lam the Northern District of California for thirtjwo years (2) that
she was one of only one-hundreigthteen individuals certified by the California State Board of
Legal Specialization as a “Specialist in Bankruptcy Law;” and (3) thaesiohés bankrapy law

to practitioners.ld. TheBankruptcyCourt also reiterateils personal familiarity with Ms.

Moran'’s “level of knowledge and expertisedd. The declaration also contained copies of billing
statements, time records linked to the IRS’s peastion efforts to collect prepetition taxes from
the Garcias, andgtated Ms. Moran’s hourly billing rate of $425 per holgat.at 67. The IRS
offered no evidence rebutting Ms. Moran’s credentials. Instead, it charadtdre species of
legal skills Ms.Moran employed in her interactions with the IRS as those of any competent.lay

Id. at 10.

B. The Bankruptcy Court’s Determination of the Applicable Law and Findings of Fact
As such, the BankruptcydDrt deemed that a “special factor” existed uridigifman v.

Comm’r of Internal Revenue, 987 F.2d 1139 (9th Cir. 1992), justifying an upward departure fr

the statutory limit imposed on attorrigyees by 26 U.S.C. § 7340QheBankruptcy Courtciting

United States v. Guess, 425 F. Supp. 2d 1143, 1156 (S.D. Cal. 2edéfjeda “two-prong test”

for determining the existence of such a special factbether the attorney in question possesses
distinctive knowledge or skillhat are needful for the litigation, and cannot be obtained elsewh
at the statutory rate. Order at10. In particular, the Bankruptcy Colikened the Garcias’ case

to Pirus v. Bowen, 869 F.3d 536 (9th Cir. 1989), in suppfitie conclusion thatpecialized

knowledge of a complex statutory schersech as the Bankruptcy Codaecessary to the
vindication of a client’s claim, could justify an upward deviation from a statut@rypoawards of
attorneys fees. Order at 1(Relevant to the preseappeal, thdBankruptcy Court found that Ms.

Moran “employ[ed] distinctive knowledge of the Bankruptcy Code to remedyRi®s Violations
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of the automatic stay.” Order at 11. Both at the February 13, 2012 hearing and in 252049
order, the Bankruptcy Court relied extensively on its personal knowledge antegpem
particular noting that “Ms. Moran’s standard fee of $425 per hour for handling bankrupteysmat

is very reasonable under these circumstances.” Order dthElpresent appeal sured.

Il. Legal Standard
A district court reviews a bankruptcy court’s conclusions of law de n8eeFed. R.

Bankr. P. 8013(afHuffman 978 F.2d at 114&iting Pierce v. Underwoqd187 U.S. 552, 571

(1988)). HEidentiary rulings by contrastare reviewed for abuse of discretiaddughes v. United

States 953 F.2d 531, 539 (9th Cir. 19923 imilarly, the district court reviews a bankruptcy court’
determination of attorney’s fees awards under 26 U.S.C. § 7430 for abuse of dis¢ieffoman,
978 F.2d at 1143. ABourtabuses its discretion when its decision is based on an erroneous
conclusion of law or when ¢hrecord lackgvidencehat couldrationallysupport its decisionKali

v. Bowen, 854 F.2d 32831 (9th Cir. 1988).

lll. Discussion
26 U.S.C. § 743@)(1)(B)(iii) places a presumptive limit on attorheyees in litigation
with the IRS. Seeid. (capping attorney fees under thinternal Revenue Code at $125ls
wording closely tracks that of the Equal Access to Justice Act (‘EAJA”) anglaime broad
principles undergird it._ Compare 26 U.S.C. § 743Q)(B)(iii) with 28 U.S.C. 8 241@))(2)(A);

see alscEstte of Merchant v. Comm’r dhternal Revenued47 F.2d 1390, 1392-93 (9th Cir.

1991). As such, courts rely on interpretation of the EAJA when interpreting Section 7430.
Huffman 978 F.2d at 1143. Under Section 7430, as under the EAJA, a court of first instance

award attornes fees in excess ofdtpresumptive statutory limit if a “special factor” exists,

! Both the Bankruptcy Court and the parties correctly underscoréneh@fl25 per hour statutory cap is subjecidst
of-living adjustment. Presently, tHigure is $180 per hourSee26 U.S.C. § 7430(c)(1)(B)(iii).
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justifying such a departure. S2é U.S.C. § 7430(c)(1)(B)(iii) (“..a special factor, such as the
limited availability of qualified attorneys for such proceeding, the diffycoftthe issues psented
in the case, or the local availability of tax expertise, justifies a highehrate.

In construing the language “limited availability of qualified attorneystah proceeding,”
the U.S. Supreme Court has determined that this phrase meaii€ation in “some specialized
sense, rather than general legal competence.” Pierd87 U.Sat571 (interpreting the EAJA).
The Supreme Court elaboratetlvé think it refers to attorneys having some distinctive knowledg
or specialized skill neddl for the litigation in question-as opposed to an extraordinary level of
the general lawyerly knowledge and ability useful in all litigatiold.” The Ninth Circuit has

refined this test,ichthata “special factor” exists ifhe attorney in questigrossessedgistinctive

knowledge or skills, that areeedful for the litigtion, and thatannot be obtained elsewhere at the

statutory rate. Pirus 839 F.2dat 541-42 (finding that knowledge of a complex statutory scheme
such as social security laws nm@yalify as distinctive knowledge or skiljsee als@suess425 F.
Supp. 2d at 1156.

As an initial matterthe Court notes that the IRS does not cdntes attorne\s fees are
owedin the present litigation. Rather, the IRS argues that the Bankruptcy Cournedegzhiting
from the presumptive statutory cap on attorsdges imposed b§ection 7430. The IRS ground
this view in the argument that the Bankruptcy Court wrongly concluded/thdtioran’s
credentials and the nature of the legal representation constitute a “speciajjdatfging a higher
attorneys fees award. The IRS asserts first that Ms. Moran’s credentials as a ggacialis
bankruptcy law fail to qualifyner as possessing distinctive knowledge or skills as a matter of lay
under Section 7430. The IRS further claims that regardless of Ms. Maradentials, any such
specialized skill in bankruptcy law was not necessary to vindicate the Gantéassts beause the
actions involved were routine. Finally, the IRS notes that the Bankruptcy Courtapphed the
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third prong ofthe Pirustest because mhade no explicit, separafi@ding as to the availability of
counsel willing to perform the necessary legark at the statutory rate. The Court addresses eg

point in turn.

C. Specialized Skill in Bankruptcy Law Constitutes “Distinctive Knowledge o

SpecializedSkill”

ch

The IRS vigorously espouses the position that “knowledge of the Bankruptcy Code” cannot

satsfy thePirustest, and cites to various bankruptcy cases in support of this propdsition.
However, the Court notes that other tribunals have come to the opposite concBesor.g.In re

Ladera Heights CmtyHosp., Inc, Nos.CV-94-5647JMI, CV-94-4468JMI, 1995 WL 459297

(C.D. Cal. May 30, 1995) (acknowledging the coupling of tax and bankruptcy law expéstige

with the cost of Los Angeleasrea legal representation as a special fadtorg Tom Carter Enters.,

Inc., 159 B.R. 557, 562 (Bankr. C.D. Cal. 1993) (recognizing specialized knowledge or skill in
“bankruptcy jurisdiction”). The Court thereforecognizes divergencen authority as to whether
and under what circumstandasowledge of the Bankruptcy Code may constitute “distinctive
knowledge or skills” in satisfaction of the first prong of Bieustest. However, it is the Court’s
taskhereto ask whether such a conclusion constitutes an abuse of discretion. Given that
reasonable judges in various jurisdictions have come to differing conclusions, the@mat say
that the Bankruptcy Coumhade an incorrect conclusion of |éy determining thaknowledge of
the Bankruptcy Codmay satisfythe first prong of Pirus

Moreover, the Court is not convinced of the broad gloss the IRS has given the Bankruj
Court’s characterization of Ms. Moran’s knowledge of the Bankruptcy Cole.IRS multiple

times in its pleadingappears to refao mere “knowledge of the Bankruptcy Code.” However, th

2 These authorities include In re Headri285 B.R. 540, 5448 (Bankr. S.D. Ga. 2001 re Moulton 195 B.R. 954,
959 (Bankr. M.D. Fla. 1996)n re Kriedle 145 B.R. 1007, 1020 (Bankr. D. Co. 1992).
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Bankruptcy Courteferred toMs. Moran’s knowledge of the Bankruptcy Code as “distinctive
knowledge” and as “special skill and knowledge of the Bankruptcy Cadd,specifically found
that vindicating her clients’ cause “required more than general legal SRiitér at 16011. The
Bankruptcy Court invoke®irusand likened distinctive knowledge of the Bankruptcy Code to
knowledge obther complex statutory schemeBhe Bankruptcy Court also dedicafeatticular
attention to Ms. Moran'’s experience and expertise, noting that she had practicegblosiriéw
for thirty-two years, that she was one of one-hundigtiteerindividuals statewide certified in
bankruptcy law by the California State Board of Legal Specialization, th&hsglet bankruptcy
law to practitioners, and that the “Court [was] pegedlynvery familiar with Ms. Moran and her
level of knowledge and expertise.” Order at 6. Such specialization appears toida\ptiee kind
of knowledge that warrants a finding of “distinctive knowledge®specialized skill.”_See

RamonSepulveda vINS, 863 1458 (9th Cir. 198&hoting that a legal specialist would typically

possess “distinctive knowledge” or “specialized skill”) receded from on otbands by Sorenson

V. Mink, 239 F.3d 1140 (9th Cir. 2001). On this record, there is ample evidence from which th

Bankruptcy Court could draw the conclusion that Ms. Moran had “distinctive knowledge” of th

Bankruptcy Code. Accordingly, the Bankruptcy Court did not abuse its discretion by detgrmini

that Ms. Moran had distinctive legal knowledge shills in satisfaction of the first prong &firus

D. Specialized Skill in Bankuptcy Law W as “Needful for the Litigation”

The IRScontends that no specialized knowledge of the Bankruptcy Code was needed
present litigation, and that this case therefails the second prong Bfrus As such,lte IRS
describes Ms. Moran’s work as “remov[ing] Internal Revenue Service liens oarBaibperty, a
routine endeavor.” Appellant’s Opening Br. at 5. Docket Item Nd.lss, howeverjs an
incomplete dejation of the scope and nature of Ms. Moran’s effottsspecific detailMs. Moran

worked to remove an IRS lien on the Garcias’ real propangto effect a refund oMr. Garcia’s
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wages that the IRS had garnished. Order at 13. Further, the removal of this liegand wa
garnishment occurred in the context of the violation of the automatic stay on castibois

against the Garciaand of the confirmed Chapter 13 pldRemedying suchiglations necessarily
implicatesknowledge of the Bankruptcy Code. The record shows that this process required a
number of months to conclude. The IRS offered no reason for the didtaying the Bankruptcy
Court to determine that “despite the IRS’s conclusory statement to the gontr@moving the

lien and [returning the] garnished wages required more than general legahdkiflat Ms. Moran
did, in fact, employ distinctive knowledge of the Bankruptcy Code to remedy 8ig Widlations

of the automatic stay ....” Order at 11. On these facts, the Courttcaynthat the “record
contains no evidence upon which [the Bankruptcy Gaationally could have based that

decision.” Kali, 854 F.2d at 331 (quotirgetition of Hill, 775 F.2d 1037, 1040 (9th Cir. 1985))

(internal quotation marks omitted)

E. The RecordSupports a Finding that Counsel Could not be Obtained Elsewhere at the
Statutory Rate
The IRS argues that the Bankruptcy Court either failed to apply or comptgiehed the

third prong of thePirustest, namely that qualified counsel could not be obth#isewhere at the

statutory rate.The IRS’s point that a court may not simply ignore a legal standard is well taken.

However, it does not appear to be tasethat the Bankruptcy Court ignored the third prong of the

Pirustest In addition, the recdrin this case is sparse and contains no evidence that the IRS h
previously attempted to put this third prong in issue. As such, the IRS may well hagd thés

argument.SeeHormel v. Helvering312 U.S. 552, 555 (1941) (“Ordinarily an appellate court do

not give consideration to issues not raised bé&)ow.
Nonethelesshe Bankruptcy Couidentified aso-called“two-prong test” for determining

the existence of such a special factdhis test included that the distinctive knowledge and skills
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needful for the litigation could nobé obtained elsewhere at the statutory’ra@rder at 1611.
This language is no different from the test the Ninth Circuit laid oBtrus ard the Bankruptcy

Court would not be the first to describe the testuasgion as a “twqprong test. See, e.q.Guess

425 F. Supp. 2dt 1156 Garnes v. Barnhardt, No. C-02-4428 VRW, 2006 WL 249522, Q5.

Cal. Jan. 31, 2006)The Court interprets this statement as subsurmiga finding of “distinctive
knowledge needful for the litigation” a finding that such knowledge or skills are iladziea
elsewhere at the statutory ratuttressing this view are the Bankruptcy Court’s own words:
[T]he Court finds ... that Ms. Moran did, in fact, employ distinctive kndggeof the
Bankruptcy Code ... the Court fintlsat these circumstances justify an upward deviation
from the statutory cap of attorney’s fees and that Ms. Moran’s standard$é2per
hour for handling bankrupy matters is very reasonable.
Order at 11. As such, the Bankruptcy Court necessarily and implicitly maderayfthdt such
knowledge andkills were, in fact, not available at the statutory rdteleed, such blanket
statementandfindings of fact ardypically sufficient to satisfy the abuse of discretion standard i

similar cases See, e.g.In re Ladera Heights CmtiHosp., Inc, 1995 WL 459297at *3 (“Here,

Judge Fenning found that the cost of legal services in Los Angeles and the eencoundés
required expertise of bankruptcy and tax law mandated a higher hourly fee. disisrdeas
within her discretion.” (citation omitted)).

Even if this view of the standard is incorrect, the record shows that the Bankruptty Col
had sufficieneviden@ upon which to draw the conclusion that the skills and knowledge at issu
here were not available elsewhere at the statutory Patmary anong this evidence is the
Bankruptcy Court’s frequent reliance on its own experience and knowledge, includieg in t
seemingly uncontroverted finding that Ms. Moran’s standardvee the statutory maximumas

“veryreasonable.” Order at 11. The IRS rebedNadarajahv Holder, 569 F.3d 906 (9th Cir.
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2009), Natural Res. Def. Council, Inc. v. Winter, 543 F.3d 1152 (9th Cir. 2008), and Love v.

Reilly, 924 F.2d 1492 (9th Cir. 1991), among others, for the proposition that the burden lay ug
the Garciago supply sufficient evidence that appropriedeinsel was unavailable elsewhere at th
statutory rate While this statement is true in general terrhss ¢ase isndividually distinguishable
from thosethe IRScites. Nadarajahfor instance, involved thaufficiency of a litigant’s offer of
proof and thegovernment'orrespondindailure to sufficienlty rebutsuchoffer of proof 569

F.3d at 915.Here,the partiemappear to makeeither arexplicit offer of proofnor a rebuttal

thereof. Winter involved a specific finding by the court of first instance of no evidémaie
counsel was available at the statutory,ratgroperly shifting the burden of proof to the
government. 543 F.3d at 1161-62. Here, the Bankruptcy Court makesitey errant statement
of law. Loveis most closely o point with the IRS’s position. é¥vever there, the Ninth Circuit
explained its hesitance thus:
The affidavit of Mr. Chadsey is the only evidence in the record on this issue. The court
made no finding as to whether his statement that there are few other lan@eegon with
his expertise in pesticide litigation is sufficient to establish that there were no attorneys
willing to take the case for $75 an hour.
Love, 924 F.2d at 1496 n.3ere,the Bankruptcy Court not ongcknowledged the correct test
using the language formulationfirus(an opinion to which itited), but also, and in contrast with
Love, frequently relied on its own knowledge and experience in order to declatesthsstisfied.
TheBankruptcy Courexplained théirst two prongs of Pirust length; only the third prong
implied a reliance on the Bankruptcy Court’'s knowledge and experience. In ligigrai v.

Oroudjian, 647 F.3d 925 (9th Cir. 2011), the Court deems such reliance for this narrow point
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sufficient.®> Consequently, the record contains evidence on which the Bankruptcy‘@é&artally

could have basedt$] decision.” Kali, 854 F.2d at 331.

IV. Conclusion andOrder
For the foregoing reasons, the Court is unable to say that the Bankruptcy Court tsbuse
discretion when it awarded the Appellees attoradégés in excess of the presumptive statutory
maximum set forth in 26 U.S.C. § 7430(c)(1)(B)(iii). Accordingly, the judgment of the

Bankruptcy Court is AFFIRMEDThe Clerk shall close this file.

IT 1S SO ORDERED
Dated:September 92013

EDWARD J. DAVIL
United States Districiudge

% The Ingrancourt held that a court of first instance may rely on its own experierdzténmining the reasonableness
of attorneys fees. Denying the Bankruptcy Court here the opportunity to apfpdwledge and experience to the
guestion of whether qualified counsel would be available at the&@tarate would be incongruous with the holding o

Ingram
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