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g 10 SAN JOSE DIVISION
o £ 11 || CHRIS WERDEBAUGH ndividually and on )  Case No.: 12-CV-2724-LK
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E Plaintiff Chris Werdebaugh (“Werdebaugh” orddmtiff”) brings this putative class action
18
against Blue Diamond Growers (“Blue Diamorat™Defendant”), allging that Defendant’s
19
package labeling is unlawful, deceptive, and mistiea in violation of California law. Plaintiff
20
moves to certify a nationwide class of consumers who purchased certain Blue Diamond products
21
during the class period (“Mot.”). ECF No. 74. Dedant filed an oppositro(“*Opp’n”), ECF No.
22
97, and Plaintiff filed a reply (“Reply”), ECRo. 115. The Court heldl@aring on the instant
23
motion on May 22, 2014. Having considered the subomnssof the parties, éhrelevant law, the
24
record in this case, and the caajuments presented at the n@grthe Court hereby GRANTS IN
25
PART and DENIES IN PART Plaintiff Weabaugh’s Motion for Class Certification.
26
27
28 1
Case No.: 12-CV-2724-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION
Dockets.Justia.cpm


http://dockets.justia.com/docket/california/candce/5:2012cv02724/255424/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv02724/255424/131/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

BACKGROUND

A. Factual Background

Blue Diamond is a California corporation aamteading producer @lmond milk products
and snack foodsseeMot. at 3. Blue Diamond sells the vasgjority of its products—more than
99.9%—to retailers and digtutors for eventual sale to camsers at grocery and other retail
stores throughout the United States. Dedtlansof John O’Shaughnessy in Support of Blue
Diamond Growers’ Opposition to Plaintiffs’ Motion for Class Certification (“*O’Shaughnessy
Decl.”), 11 4, 5.

Werdebaugh is a California consumdronpurchased Blue Diamond’s shelf stable
Chocolate Almond Breeze almond milk produd®{fchased Product”) as a healthy “treat”
alternative to white dairy milk for his childreBeeDeposition of Christopher Werdebaugh
(“Werdebaugh Depo”), ECF No. 101-1 at 89, Since April 11, 2008, Werdebaugh purchased
four cartons of the Purchased Produ&®t4 per carton. Werdebaugh Depo at 75, 107-08, 143;
44. Werdebaugh contends that the Purchased Rietalmel bears falsenisleading, and unlawful
claims.SeeMot. at 2. Specifically, the label staten®on the Purchased Product alleged to be
false and misleading include: (13ting the sweetener used inalsnond milk products “not as
‘sugar,’ . . . but as ‘evaporated cane juice,”; &d“includ[ing] the statement ‘All Natural’ when,
in fact, the products contaigrgthetic ingredients . . . 1tl. at 1. Werdebaugh asserts that he
“reasonably relied on those statements ferphirchase decision, and would not have bought the
product otherwise.ld. at 5.

Werdebaugh seeks to certify a class othasers of Blue Diamond products that are
substantially similar to the vaty Werdebaugh himself purchasétl.at 1. Plaintiff contends that
there are two types of products at issue, Shiglble Almond Milk and Regerated Almond Milk,
both of which come in several flavoitd. Because the allegedly misleading and unlawful labelin
statements found on the cartons of AlIm&@rdeze Chocolate Almond Milk purchased by
Werdebaugh are identical to those found on Skialble Almond Milk and Refrigerated Alimond

Milk products of all flavors (collectively, “Substantially SimmlBroducts”), Plaintiff seeks to
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certify a class that includes purchasef all Substantially Similar Productd. These Substantially
Similar Products include (1) elevearieties labeled witthe ingredient evapated cane juice; and
(2) seven varieties labeled “All Naturadéspite containing syinétic ingredientsSeeECF Nos.
74-1, 74-2, 74-3, 74-4, 74-5, 74-6, 7475-1, 75-2, 75-3, 75-4 (Blue &nond product labels with
“Evaporated Cane Juice” statemen®, 78-1, 78-2, 78-3, 78-4, 78-5, 78-6 (Blue Diamond
product labels with “All Natural” statements).

1. Evaporated Cane Juice Claims

Werdebaugh alleges that BlIDéamond’s use of the term “aporated cane juice” as an
ingredient on the package labels of the Rased Product and Substantially Similar Products
violates federal regulationsi@ California law. Mot. at 4-Specifically, Werdebaugh contends
that Defendant’s use of the term “evaporatedcegaite” violates: (a) the FDA'’s definition of the
term “juice”; (b) the FDA'’s requements for identifying cane syp on food labels; and (c) the
FDA'’s blanket requirement that foods must biemed to by their common or usual names and n
by names “confusingly similar to the name of another food that is not reasonably encompasss
within the same nameld. at 3—4 (quoting 21 C.F.R. § 102.5(a)).

First, according to Werdebaugh, 21 C.F.R. 8.1f) defines “juice” as “the agueous liquig
expressed or extracted from one orenfouits or vegetables, purees.of. fruits or vegetables, or
any concentrates of such liquid or purdd.”(quoting FDA October 2009 Guidance for Industry
Letter) (internal quotation marks omitted)tifough sugar cane is a vegetable, Werdebaugh
represents that the FDA “considers the term ‘vaglet in the context athe juice definition to
refer more narrowly to edible plant parts that econers are accustomed to eating as vegetables
their diet.”Id. Because “the juice or extract of sugar canmaot the juice of a plant that consumers
are accustomed to eating as a vebke in their diet,” sugar cane any extract of sugar cane does
not qualify as “juice” under theegulation defining that ternhd. Second, Werdebaugh asserts tha
federal regulations not only proscribe idétig sugar cane and cane syrup as “juice,” but
mandate that sugar cane be identified as ‘iSugd'syrup.” First Amered Complaint (“FAC"),
ECF No. 38 at 11 42, 46, 63 (citing 21 C.FBB.101.4(b)(20) (sugar); 168.130 (cane syrup)).
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Third, Werdebaugh alleges that use of the tevaporated cane jgoviolates the FDA’s
requirement that ingredients Hescribed by their common or usual names, as established by
regulation or common usage. Mot. at 4. (citingQE.R. § 102.5(d)). Because evaporated cane
juice is *‘confusingly similar tdhe name of [another] food thigtnot reasonably encompassed
within the same name,”” Werdebaugh contetidd the term cannot sfy the FDA’'s common
name or usage requirement, and is misleadinglandptive in violation of California and federal
law. 1d. (quoting 21 C.F.R. § 102.5(a)).

Plaintiff contends that theA’s intention to regulate ey@rated cane juice based on thes

D

requirements is expressed in an October ZBG@ance for Industry letter on the topic (*2009
Guidance”)see id at 5; ECF 76-2 (FDA Guidance letteaiy well as in “warning letters to the
industry” on this issue, ECF 76-3 (warning letter).
2. “All Natural” Claims

Werdebaugh also alleges that Blue Dagual's use of the term “All Natural” on the
Purchased Product and Substantially Similar Prodactates federal redations and California
law. Mot. at 5-6. Werdebaugh asserts the artifingdedient potassium citrate is present in the
Purchased Product and Substantialipigir Products labeled “All Naturalld. at 2. Werdebaugh
argues that 21 C.F.R. § 101.22lpibits Defendant from labelings products as “All Natural”
when those products cam potassium citratéd. at 17. According to Werdebaugh, the FDA has
“repeatedly affirmed” this policin regulatory publicationsee58 Fed. Reg. 2302-01, 2407 (Nov.
6, 1993), policy guidelineseeFDA Compliance Policy Guide § 587.100, and “numerous warning
letters.”SeeFAC 11 33, 35—-36. Werdebaugh contends th&mdant’s labeling representation that
the Purchased Product and Substantially Similar Ptedue “All Natural ” isfalse and misleading
in violation of California law ad federal regulation because thgsoducts in fact contain the
ingredient potassium citrate. Mot. at 5—7.

B. Putative Class Claims

Werdebaugh alleges that by manufactgyiadvertising, distributing, and selling

misbranded products, Defendanshaolated California Healt& Safety Code Sections 110390,
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110395, 110398, 110400, 110660, 110720, 110725, 110735, 110740, 110760, 110765, and
110770.SeeFAC 11 64-75. In addition, Werdebaugh assirat Defendant has violated the
standards set by 21 C.F.R. 88 101.4(a)(1), 101.22, 101.30, 102.5(a), 102.5(d), and 120.1(a),
as by 21 U.S.C. § 343, which have been incorporated by reference into California’s Sherman
Drug, and Cosmetic Act (“Sherman Law”), Cal. Health & Safety Code 88 10£1&#&% SeeFAC

19 26-27, 76see alsaCal. Health & Safety Code 8§ 11010®\('food labeling regulations and any
amendments to those regulations adopted pursoifiederal statutes governing food labeling] in
effect on January 1, 1993, or adoptedor after that date shall ke food regulations of this
state.”).

Based on these alleged regulgtand statutory violations, Weebaugh’s FAC alleges the
following causes of action: (1) violation of California’s Unfair Competition Law (“UCL”"), Cal.
Bus. & Prof. Code 88 1720#1 seq, for unlawful, unfair, and fraudeiht business acts and practice
(claims 1, 2, and 3); (2) violaticsf California’s False Advertisingaw (“FAL”), Cal. Bus. & Prof.
Code 88 1750@t seq, for misleading, deceptive, and untrue advertising (claims 4 and 5); and
violation of the CLRA, Cal. Civ. Code 88 1780seq (claim 6).SeeFAC 11 96-155.

Werdebaugh has moved for class certificatiothete claims pursuant to Federal Rule of
Civil Procedure 23(b)(2) and (b)(3Vot. at 3. Plaintiff seeks to certify the following nationwide

class:

All persons in the United States whayrit May 19, 2008, until the date of notice,
purchased almond milk products manufaetlrdistributed and/or sold by Blue
Diamond Growers containing the label statements “evaporated cane juice” and/or
“All Natural.”

Mot. at i.

C. Procedural History

Werdebaugh filed his original Complaioh May 29, 2012. ECF No. 1. Blue Diamond fileg
an Answer on September 25, 2012. ECF No. 20. TheeRatipulated to Plaintiff filing an
amended complaint as well as to the Court dismg with prejudice claims in the original
Complaint based on the Magnuson-Moss Warraatyand Song-Beverly Consumer Warranty
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Act. ECF Nos. 36, 37.

Werdebaugh filed his FAC on May 24, 2013. B¢ 38. Blue Diamond filed its Motion
to Dismiss or, in the alternative, to strikatpaular allegations in the FAC on June 24, 2013. ECH
No. 46. Blue Diamond moved to digs for four reasons, arguingath (1) Plaintiff's claims are
preempted by the Federal Food, Drug, and Cosmeticon the bases of implied preemption,
express preemption, and the doctrine of prinpangdiction; (2) Plaintf lacks standing to
challenge the Substantially Similar Products beeahe did not purchase them; (3) Plaintiff’s
claims are not pled with the gigularity required under Fed. R.\CiP. 9(b); and (4) California’s
conflict-of-laws analysis prohibitson-California plaintiffs fronbringing a claim under the UCL,
FAL, or CLRA. See idat i. Blue Diamond moved to $te Werdebaugh’s claim for monetary
relief under the CLRA arguing thae did not properly seek leave to amend on that ddsi®n
July 22, 2013, Werdebaugh filed his Opposition, EQE 48, as well as a request that the Court
take judicial notice of certain exhibits, EGI6. 49. Defendant filed its Reply on August 30, 2013
ECF No. 58.

On October 2, 2013, the Court denied Defendantison to dismiss and motion to strike.
ECF No. 65. The Court deni®&lue Diamond’s motion to dismiss in full, finding that: (1)
Plaintiff's claims were not preempted by feddeaV and application ahe doctrine of primary
jurisdiction was not warranted this case; (2) Werdebaugh had quistely alleged Article 11l and
statutory standing at th@eading stage with respect to thebstantially Similar Products; (3)
Plaintiff had met the heighten@ieading standards of 9(b) witespect to all of his Purchased
Product and Substantially Similar Product clainmg] &) striking the nationigte class allegations
at the motion to dismiss stage would be prematdreat 14, 16, 18, 20-21; 23-24; 26; 27. Becau
the Court also found that Werdebaugh’'s amendmokthe CLRA claimwas proper, the Court
declined to strike Werdebaugh's iohafor monetary relief under the CLRAd. at 29. Defendant
subsequently filed an Answer to the Anded Complaint on November 1, 2013. ECF No. 69.

On January 17, 2014, Werdebaugh moved fassctertification. ECF No. 74. Defendants

filed an opposition on March 7, 201BCF No. 98, along with evideatly objections to Plaintiff's
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expert declarations filed in suppaitclass certification, ECF Nos. 102-DBlaintiff responded to
Defendant’s evidentiary objections btarch 20, 2014, ECF Nos. 110-11, and on March 28, 201
filed a reply, ECF No. 115. Dafeant subsequently filed twoas¢éments of recent decision, ECF
Nos. 116, 120. The Court held a hearing on May 22, 2014.
. LEGAL STANDARD

Federal Rule of Civil Procedure 23, whigbverns class certification, has two sets of

distinct requirements that Plaintiffs must medbbethe Court may certify a class. Plaintiffs must

meet all of the requirements of Rule 23(a) and massfy at least one of the prongs of Rule 23(b).

Under Rule 23(a), the Court may certify a clasky where “(1) the class is so numerous
that joinder of all members is impracticable; f#8re are questions of law or fact common to the
class; (3) the claims or defenses of the represeatpéirties are typical of ¢hclaims or defenses of
the class; and (4) the representative partiesfavily and adequately protect the interests of the
class.” Fed. R. Civ. P. 23(a). Ctmirefer to these four requiremgnivhich must be satisfied to
maintain a class action, as “numerosity, commndypicality and adecacy of representation.”
Mazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). Further, courts have implied
additional requirement under RW8(a): that the class to loertified be ascertainabl8ee Marcus
v. BMW of North America, LL&87 F.3d 583, 592-93 (3d Cir. 201&rrera v. LCS Fin. Servs.
Corp. 274 F.R.D. 666, 671-72 (N.D. Cal. 2011).

In addition to meeting the requirementRafie 23(a), the Court must also find that
Plaintiffs have satisfied “througévidentiary proof” one of the the subsections of Rule 23(b).
Comcast Corp. v. Behrentl33 S. Ct. 1426, 1432 (2013). The Court can certify a Rule 23(b)(1)
class when Plaintiffs make A@wving that there would be a risk substantial prejudice or
inconsistent adjudications if there were sepaadfadications. Fed. R. Civ. P. 23(b)(1). The Cour{
can certify a Rule 23(b)(2) class if “the party opmg the class has adter refused to act on

grounds that apply generally to the class, softhat injunctive relief orcorresponding declaratory

! The court does not rely in this order on theldetions of Julie Caswell or Edward Scarbrough.
Accordingly, Blue Diamond’s evidentiary objemtis to those declarafis are OVERRULED AS
MOOT.
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relief is appropriate specting the class as a whole.” FedCir.. P. 23(b)(2). Finally, the Court

can certify a Rule 23(b)(3) clasgtlife Court finds that “questiomd law or fact common to class

members predominate over any questions affecting only individual members, and that a class

action is superior to other available methéatsfairly and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3) (emphasis added).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the pintiff's underlying claim.”” Amgen Inc. v. Conn. Ret. Plans and Trust
Funds 133 S. Ct. 1184, 1194 (2013) (quotMal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541,
2551 (2011))see alsaViazza 666 F.3d at 588 (“‘Before certifying class, the trial court must
conduct a ‘rigorous analysis’ to @emine whether the party seed certification has met the
prerequisites of Rule 23.”” (quotirgnser v. Accufix Research Inst., ["253 F.3d 1180, 1186,
amended by 273 F.3d 1266 (9th Cir. 2001)). Nevétise “Rule 23 grants courts no license to
engage in free-ranging merits ingesiat the certi¢ation stage.Amgen 133 S. Ct. at 1194-95.
“Merits questions may be considered to the mixtebut only to the extent-hat they are relevant
to determining whether the Rule 23 preredassior class certification are satisfietd” at 1195.
Within the framework of Rule 23, the Court ultitely has broad discrem over whether to certify
a classZinser, 253 F.3d at 1186.

lll.  DISCUSSION

Werdebaugh seeks to certify a nationwitiess of consumers who purchased Blue
Diamond products during the classipd under both Rule 23(b)(2) and IR23(b)(3). Mot. at i, 8,
14, 15. Plaintiff requests certificah of a class seeking restiion and damages under Rule
23(b)(3), and certificationf an injunctive relief class undBule 23(b)(2). The Court addresses
Werdebaugh’s standing to sue before turning ¢arélguirements of Ru23(a) and Rule 23(b).

A. Standing

Blue Diamond challenges Werdelgh’s constitutional and staibry standing to bring suit
on behalf of the proposed class. Opp’n at 23—-2bth@following reasonshe Court finds that

Werdebaugh has standing to pursue his claims for damages under Rule 23(b)(3), but not for
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injunctive reliefunder 23(b)(2).
1. Article 11l and Statutory Standing

“In a class action, standing is satisfied ifedst one of named plaintiff[s] meets the
requirements.Bates v. United Parcel Serv., In611 F.3d 974, 985 (9th Cir. 2007) (citing
Armstrong v. Davis275 F.3d 849, 860 (9th Cir. 2001)). Not only must at least one named plair
satisfy constitutional standing raggments, but the plaintiff “beatke burden of showing that he
has standing for each type of relief sougBuimmers v. Earth Island Inss55 U.S. 488, 493
(2009). Article 11l standing to sue requires a plaingiibw “(1) an injury-infact that is concrete
and particularized, as well as actual or immin&tthat the injury is fairly traceable to the
challenged action of the defendant; and (3) thaxirijury is redressable by a favorable ruling.”
Kane v. Chobani, Inc973 F. Supp. 2d 1120, 1128 (N.D. Cal. 2014) (citansanto Co. v.
Geertson Seed Farm$30 S. Ct. 2743, 2752 (2010)). Under Gahia’s UCL and FAL, a private
person has statutory standing onlghie “has suffered injury in fact and has lost money or prope
as a result of the unfair competition.” Cal. Bus. & Prof. Code 8§ 17&#lalso Kwiksebl Cal.
4th at 322. Similarly, to bring a case under the CLR#, plaintiff . . . mustnot only be exposed
to an unlawful practice but also have suffered some kind of danBgegr v. AT&T Mobility,
LLC, 196 Cal. App. 4th 1545, 1556 (2011) émtal quotation marks omitted).

In cases such as this, both Article Iustling and standing under the UCL, FAL, and
CLRA can be established by showing the plainiither: (1) paid a price pmium for a mislabeled
product; or (2) would not have purchased the product had he known about the misbranding.
Chobani, 973 F. Supp. 2d at 1128 (“Articld’s standing requiremeas may be satisfied by
allegations that a plaintiff purelsed a product he otherwise wbubt have purchased, or spent
more on such product, in reliance oe ttefendant’s misrepresentationssgg alsd@razil v. Dole
Food Co, 935 F. Supp. 2d 947, 962 (N.D. Cal. 2013) (haidhat “Brazil suffered a concrete and
particularized injury . . . [because] he allegedhs deceived, and thenigganoney that he would
not otherwise have paid had he known ahlbettrue nature dbefendants’ products”Mazza 666

F.3d at 595 (“Plaintiffs contenddhclass members paid more for the CMBS than they otherwisq
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would have paid, or bought it when they othisewvould not have done so, because Honda mad
deceptive claims . . . . To the extent thasslmembers were relieved of their money by Honda’s
deceptive conduct—as Plaintiffs allege—they have suffered an ‘injury in fath.¥@; Google
AdWords Litig, No. 05-3369, 2012 WL 28068, at *10 (N.D.IC#an. 5, 2012) (“The requirement
of concrete injury is satisfied when the Bl#fs and class members in UCL and FAL actions
suffer an economic loss caused by the defendantgly the purchase of defendant’s product
containing misrepresentations.Manchouck v. Mondelez Int’l IndNo. 13-2148, 2013 WL
5400285, at *2 (N.D. Cal. Sept. 26, 2013) (findpigintiff had both constitutional and statutory
standing where the complaint alleged “pldirpaid a ‘price premium’ because the product
claimed to be ‘made with real fruit,” andah®[p]laintiff would not have purchased the two
products at that price point absent the alleged misstatemesgs glso Kwikset Corp. v. Superior
Court, 51 Cal. 4th 310, 329 (2011) (“For each consumer who relies on the truth and accuracy
label and is deceived by misrepresentationsnm&ing a purchase, the economic harm is the
same: the consumer has purchased a product tioatshe paid more for #m he or she otherwise
might have been willing to pay if¢hproduct had been labeled accuratelylohes v. ConAgra
Foods, Inc, 912 F. Supp. 2d 889, 901 (N.D. Cal. 2012) (aliega “that plaintifs would not have
purchased a product if the productiieen labeled accurately [wegeifficient to establish injury
under California’s consumer laws”).

“The party invoking federal jurisdiction bedtse burden of establishing these elements.”
Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992). Because ¢hements of Article IlI
standing “are not mere pleading re@g@ments but rather an indisgsaile part of the plaintiff's
case, each element must be supgzbin the same way as any ath@atter on which the plaintiff
bears the burden of proof, i.aith the manner and degree of evidence required at the successi
stages of the litigation.fd.; see alsdn re iPhone Application Litig.No. 11-2250, 2013 WL
6212591 (N.D. Cal. Nov. 25, 201¥)n a motion for class certifitan, this means Plaintiff must
show standing “through evidentiary proo€omcast133 S. Ct. at 143%ee alsdevans v. Linden
Research, IngNo. 11-1078, 2012 WL 5877579 (N.D. Cal. Nov. 20, 2012) (At class certificatio
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“Plaintiffs must demonstrate, noterely allege, that they hasgeffered an injury-in-fact to
establish Article Il standing tbring the claims asserted bahalf of the [class].”);Nelsen v. King
Cnty, 895 F.2d 1248, 1249-50 (9th Cir.1990) (“Standing jigrisdictional element that must be
satisfied prior to class certification. ) re First Am. Corp. ERISA LitigNo. 07-1357, 2009 WL
928294 (C.D. Cal. Apr. 2, 2009) (“[A]t the class certification stage, . . . unlike on a motion to
dismiss, the would-be class representative slustv standing, rather than merely allege itri)e
Abbott Labs. Norvir Anti-Trust LitigNo. 04-1511, 2007 WL 1689899 (N.D. Cal. June 11, 2007
(“[1Tt is ‘well-settled that prior to the certiéation of a class, anddhnically speaking before
undertaking any formal typicality or commonality review, the distrozirt must determine that at
least one named class representative has Atltideanding to raiseach class subclaim.”
(quotingWooden v. Bd. of Regentslriv. Sys. of Georgj&47 F.3d 1262, 1287-88 (11th Cir.
2001));cf. Baghdasarian v. Amazon.com, Indo. 05-8060, 2009 WL 4823368 (C.D. Cal. Dec. 9
2009)aff'd, 458 F. App’x 622 (9th Cir. 2011) (“At the da certification stage, Plaintiff must make
certain allegations concerningstling. . . . [At] summary judgmg Plaintiff must establish
certain facts.”).

Accordingly, to establish standing, Werdebauglst show, and not merely allege, either
that he would not have purchdstae product had he known abouw thisbranding or that he paid
a price premium. Werdebaugh contends that Bestending to bring his “All Natural” claims and
“Evaporated Cane Juice” on both theories. Mbtl—2; Reply at 15. BluBiamond challenges both
basesseeOpp’n at 24—-25. The Court finds that Webdugh’s deposition testimony clearly showg
that he would not have purchased BRiamond almond milk had he known about the
misbranding for the reasons stated below. Adogtg, the Court need natddress Defendant’s
price premium arguments.

Werdebaugh claims that he was “misled by DdBnt’s use of the term ‘evaporated cane
juice’ because that term falsely suggests thastheetener was a juice and not what it really was
either sugar or dried cane syrupbt. at 3. In essence, “Defentta deceived the Plaintiff about

the presence of added sugars that Plaintiff sought to avdicat 4. Werdebaugh alleges
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throughout his FAC that he would not have purelddSefendant’s products had he known that thie
label representations were falSee, e.g.FAC § 61 (“Plaintiff was misled by Defendant’s
unlawful and misleading label onistproduct. Plaintiff would ndtave otherwise purchased this
product had he known the truth about this produat?)f 110 (“Plaintiff and members of the
Class suffered a substantial injury by wetof buying Defendant’s Purchased Product and
Substantially Similar Products that thepwd not have purchased absent Defendant’s
[misrepresentations].”).

Werdebaugh'’s deposition testimony bearstbatFAC’s allegations of reliance.
Werdebaugh repeatedly states tmatelied on the label statent®in purchasing Blue Diamond’s
almond milk product. When he purchased tineomd milk, Werdebaugh was “unfamiliar with the
product,” and “the ‘all naturalabel stood out” to him. Werdebgh Depo at 41. He “stood at the
shelf and saw this packaging and pickeadpit read the labelsnd made the purchasdd.

According to Werdebaugh, the ftaatural’ label was a substaal reason why [he] bought
[Defendant’s] product and [he] relied on thdd” at 48. Werdebaugh furth@astified that he was
concerned about seeing “evaporated cane juice” omginedients list, but did not know that it is
“the equivalent of table sugaidd. at 35, 63. According to Werdabgh, discovering this fact
affected his subsequoepurchase decisionlsl. at 63.

Apparently conceding that Plaintiff hakown reliance on the “All Natural” label
statements, Blue Diamond’s reliance argumerddianted to Werdebaugh’s standing to bring
claims based on the “Evaporated Cane Juice” label staterSee@pp’'n at 24. According to Blue
Diamond, “it is implausible for plaintiffs to thinthat defendants’ productsd not contain added
sugars or that evaporated cane juicersetie anything other than sugar card.”at 25 (citingAvoy
v. Turtle Mountain, LLCNo. 13-236, 2014 WL 587173, at *6 (N.D. Cal. Feb. 14, 2014)).
Defendant contends that Wera@eigh's deposition testimony showsth(1) he saw the evaporated
cane juice ingredient statememt the label before purchasing the product and also saw on the
nutrition facts panel that the almond milk contd 20 grams of sugars; (2) he did not understan

what the term “cane” in “Evaporated Cane Juic&amt, and that he was not aware of the use of
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“cane” in any other food product; and (3) he slaet know what “evaporated cane syrup” or
“dried cane syrup” is, and thhais purchasing decisiorkily would not have been impacted by the
use of those terms in lieu of “Evaporated Cane Julde.”

Defendant’s arguments that Werdebaugh cashotv reliance on thalegedly misleading
label statements are unavailir@pecifically, the Court find€hobaniandTurtle Mountain two
decisions of this Court upon which f2adant relies, distinguishable.

In Turtle Mountain the plaintiff sought prodis with no added sugar, and alleged that thg
defendant’s use of the term “Evaporated Cane Juice” misled her into purchasing defendant’s
dessert product3.urtle Mountain 2014 WL 587173, at *5. In that case, the Court found the
plaintiff's allegations of reliace implausible for several reaspnsne of which apply here. The
products at issue ihurtle Mountaincontained other ingredientsathexplicitly used the word
“sugar,” which cast doubt on the plaintiff's claitigt she was misled into believing the frozen
desserts had no added sughlitsThe plaintiff in that case failet provide any xplanation of how
she could have been misled into thinking no suger® added to the defeant’s dessert products
given the presence of other ingredientslgi®mw to be sugars or sugar-equivaleldsat *6.

With regard taChobanj plaintiffs in that case disavowexahy theory that evaporated cane
juice was a healthier form of sug&ather, plaintiffs relied ontheory that they believed that
evaporated cane juice was “some tgpegredient healthier than sugaChobanj 973 F. Supp.
2d at 1132. Plaintiffs therefore claimed that tdeynot know that evaporated cane juice was a
sweetener. The Court found the plaintiffs’ allegas of reliance on the ECJ label implausible for
two reasons. First, plaintiffs itheir complaint acknowledged thédried canesyrup was a form of
sugar.ld. at 1133. In light of this acknowledgement, pldfatdid not explairhow plaintiffs could
have believed thavaporatedtanejuice was not a form of sugar. &pfically, despite the fact that
plaintiffs knew that dried cane syrup was a fahsugar, plaintiffs provided no alternative
understanding of what they belexV evaporated cane juice to lk.at 1133-34. Second, plaintiffs
acknowledged in their complaint that frjutice concentrate is a well-known added sudgvrat

1134. The Court found that this undermined plairitiffsirported relianceon the word ‘juice’ in
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‘evaporated cane juice’ as demgtisomething ‘healthy’ . . . Id. In sum, inChobanj plaintiffs’
acknowledgement in their complathat they knew that bottiried canesyrup and fruifuice
concentrate were added sugars led the Cotirtdamplausible plaintiffscontention that they
relied on their understanding thataporatectane juicewas not sugatr.

The Court finds Werdebaugh’s claimistinguishable from those @hobaniandTurtle
Mountain First, it does not appearahBlue Diamond’s products camh any ingredients such as
those inTurtle Mountainthat would have indicated to Werdebaugh the presence of added suga
See, e.g.74-2 (Blue Diamond product label with “Evapted Cane Juice” statement), 75-1 (Blue
Diamond product label with “All Natural” statementyerdebaugh testified that he thought the 2(
grams of sugar in the product he purchasedneéadded sugar, but rather was “an actual
squeezed element of an almond that naturally occurs.” Werdebaugh Depo at 46. Defendant
contends that this is not plabk, but provides no argument impport. Opp’n at 25. Nothing in the
record contradicts Werdebaughkiew, and Defendant provides neason for the Court to find
otherwise. Second, Werdebaugh testified thatdes not know what dried cane syrup is, in
contrast to the plaintiffs i€hobaniandTurtle Mountain SeeWerdebaugh Depo at 128.
Werdebaugh testified that his puasing decision would not have besffected by the presence of
dried cane syrup, but this is rfatal to Plaintiff's theory of feance in light of the fact that
Werdebaugh did not know whatathingredient even wakl. at 130. The fact thdahe presence of
dried cane syrup would not have impacted \Wbedigh's purchasing decision simply shows that
unlike the plaintiffs inChobaniandTurtle Mountain Werdebaugh does not know what dried cang
syrup is.

The Court finds that Plaintiff has introducsdfficient evidence that he relied on Blue
Diamond’s allegedly misleading labeattments in making his purchadesccordingly, the Court
concludes that Plaintifias standing to bring class claims foonetary relief under the UCL, FAL,

and CLRA.

2 Because merits discovery is ongoing, furiinguiry may be appropriate at the summary
judgment stage should further factual evidencelirats on Werdebaugh'sastling come to light.
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2. Standing to Seek Injunctve Relief Under Rule 23(b)(2)

Plaintiff requests certificain of the proposed class undeld&k3(b)(3) seeking damages,
and separately an injunctivelief class under Rule 23(b)(ZeeReply at 13 (“Plaintiff's
restitution and damages claims do[sig] flow from the requested junctive relief. Plaintiff seeks
certification of his restitutionrad damages claims under Rulel®88).”). As discussed above,
Plaintiff has standing to brg class claims for damages under the UCL, FAL, and CLRA.
However, the Court finds that Werdebaugh lastiesding to bring claim®r injunctive relief.

An injunctive class can be certified unded&R3(b)(2) where “th@arty opposing the class
has acted or refused to act on grounds that apply digrterthe class, so thdinal injunctive relief
or corresponding declaratory relisfappropriate respecting theass as a whole.” Fed. R. Civ. P.
23(b)(2). Unlike Rule 23(b)(3), @laintiff does not need to shopgvedominance of common issues
or superiority of class adjudittan to certify a Rule 23(b)(2) abs. Rather, only a showing of
cohesiveness of class claims is requik¥dlters v. Rendl45 F.3d 1032, 1047 (9th Cir. 1998).

Although the parties did not raifiee issue of Plaintiff's stanalg to pursue injunctive relief
in their briefs, “federal cots are under an independentigation to examine their own
jurisdiction, and standing ‘is peaps the most important ohf jurisdictional] doctrines.’United
States v. Hay$15 U.S. 737, 742 (1995) (quotiRyV/PBS, Inc. v. Dallgst93 U.S. 215, 230-231
(1990));see alsdCatholic League for Religious & Civil Rights v. City & Cnty. of San Frangisco
624 F.3d 1043, 1065 (9th Cir. 2010).

To establish standing for prospective injunctigkef, Plaintiff must demonstrate that “he
has suffered or is threatened with a ‘concretepamrticularized’ legal harm . . . coupled with ‘a
sufficient likelihood that he will agn be wronged in a similar way.Bates 511 F.3d at 985
(quotingCity of Los Angeles v. Lyon461 U.S. 95, 111 (19838ee alscChapman v. Pier 1
Imports (U.S.) InG.631 F.3d 939, 946 (9th Cir. 2011) (en banc) (“[T]o establish standing to pur
injunctive relief . . . [plaintiffs] mat demonstrate a reahd immediate threat of repeated injury in

the future.”)® A plaintiff must establish a “real amaimediate threat of repeated injurates

% This requirement separate from the minimuneshold requirements fdwticle 11l standing to
bring a damages claim discudsg the previous sectiolark v. City of Lakewoqd®59 F.3d 996,
15
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511 F.3d at 985. The alleged threat cannot be “conjectural” or “hypothetigah% 461 U.S. at
101-02. “Past exposure to illegal duet does not in itself shoapresent case or controversy
regarding injunctive relief . . . if unaccompanied by any continuing, present adverse effects.”
O’Shea v. Littleton414 U.S. 488, 495-96 (1974)nklly, a named plaintifinust show that he
himself is subject to a likelihooaf future injury. Allegations tat a defendant’s conduct will
subject unnamed class members to the alleged isansufficient to establish standing to seek
injunctive relief on behalf of the clagddodgers—Durgin v. De La Vind 99 F.3d 1037, 1045-45
(9th Cir. 1999).

Several courts in this distribtave held in similar casésat “to establish standing, [a
plaintiff] must allege that himtends to purchase the produatsssue in the futureRahman v.
Mott's LLP, No. 13-3482, 2014 WL 325241, at *10 (N.D. Cal. Jan. 29, 2@k4)also Jou v.
Kimberly—Clark Corp.No. 13-3075, 2013 WL 6491158, at *13 (N.D. Cal. Dec. 10, 2013)
(rejecting “Plaintiffs’ contention that it is unnessary for them to maintain any interest in
purchasing the products in the future” in artteestablish standingr injunctive relief);Ries v.
Arizona Beverages USA LI €87 F.R.D. 523, 533-34 (N.D. C2D12) (finding plaintiffs had
standing to pursue injunctive relwhere they alleged intention purchase products in the future)
Delarosa v. Boiron, Ing.No. 10-1569, 2012 WL 8716658, at *3—6 (N.D. Cal. Dec. 28, 2012)
(finding plaintiff lacked stanaig where she did not disputeeshad no intention to purchase
product in the future)}Vang v. OCZ Tech. Grp., In@76 F.R.D. 618, 626 (N.D. Cal. 201%ge
also Mason v. Nature’s Innovation, In&o. 12-3019, 2013 WL 1969957, at *4 (S.D. Cal. May 1
2013) (collecting cases and concluding thatu[dé¢d by the Ninth Circtis interpretation of
Article III's standing requirementshis Court agrees with the couttsat hold thaa plaintiff does
not have standing to seek prospextnjunctive relief against a mafacturer or seller engaging in
false or misleading advertising esk there is a likelihood thattplaintiff would suffer future
harm from the defendant’s conduct—i.e., the plirgistill interested in purchasing the product i

guestion”).

1006 (9th Cir. 2001) (“A determination that a pk#i has standing to seek damages does not
ensure that the plaintiff can also sésjkinctive or dedratory relief.”).
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Furthermore, “[p]lacing this requirement oraltiffs does not thwart the objective of
California consumer protection lawsce it is not impossible thatconsumer would be interested
in purchasing the products at isstihey were Ideled correctly.’Jou, 2013 WL 6491158, at *4;
see also Masqr2013 WL 1969957 at *4 (“[I]t is an exaggéam to claim that injunctive relief
would never be available in false advertising sa3@ere are cases where a consumer would stil
be interested in purchasing theduct if it were labeled progg+—for example, if a food item
accurately statedstingredients.”)Ries 287 F.R.D. at 532 (finding standing to seek class-wide
injunctive relief where named plaintiffs had a “sthietent to purchase” éhchallenged product in
the future). Also, while plaintiffs face constitutiorfalrdles to obtaining injunctive relief in federal
court, they have the alternatives#feking an injunction in state cousee Freeman v. ABC Legal
Servs., InG.877 F. Supp. 2d 919, 924 (N.D. Cal. 2012) (“fi@deral court, a plaintiff must still
demonstrate Article 11l standing to seek injtine relief, even if she would otherwise have
standing in state court.”).

Here, because Werdebaugh has not allegedldee provided evidentiary proof, that he
intends or desires to purchase Blue Diamonabald milk products in the future, there is no
likelihood of future injury to Plaintiff that isedressable through injutinge relief, and Plaintiff
lacks standing to pursue that remeSge Ellis v. Costco Wholesale Cofby F.3d 970, 979 (9th
Cir. 2011). As a result, Plaintiff jgrecluded from seeking injuneé relief on a classwide basis,
and the Court declines to certifyetproposed class undule 23(b)(2).

B. Ascertainability

“As a threshold matter, and apart from tipleit requirements of Rule 23(a), the party
seeking class certification must demonstrate thademtifiable and ascexinable class exists.”
Sethavanish v. ZonePerfect Nutrition Odo. 12-2907, 2014 WL 580696 (N.D. Cal. Feb. 13,
2014). A class is ascertainableht class is defined with “obgtive criteria” and if it is
“administratively feasible to determine whether a particular individumheember of the class.”
See Wolph v. Acer America Carplo. 09-1314, 2012 WL 993531, at *1-2 (N.D. Cal. Mar. 23,

2012) (certifying a class wheren# identity and contact inforation for a significant portion of
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these individuals can be obtained from the wayraegistration information and through Acer's
customer service databases@e alsdHofstetter v. Chase Home Finance, LIND. 10-01313,
2011 WL 1225900, at *14 (N.D. Cal. Mar. 31, 2011gr{dying class where “defendants’ business
records should be sufficient to determine thesimembership status of any given individual.”);
Xavier v. Philip Morris USA In¢.787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011) (denying the
ascertainability of a class that smokegiaeettes for “at least twenty yearsTjetsworth v. Sears,
Roebuck & Cq.No. 09-288, 2013 WL 1303100, at *3—4 (N.D. Cal. Mar. 28, 2013) (denying
certification where “ascertainindass membership would regeiunmanageable individualized
inquiry”).

Werdebaugh has precisely defined the classdban objective criteria: purchase of Blue
Diamond almond milk products within the class period. Reply at 6. The class definition “simpl
identifies purchasers of Defendant’s pradutat included thellegedly material
misrepresentationsAstiana v. Kashi Co291 F.R.D. 493, 500 (S.D. Cal. 2013) (finding a class
customers who purchased Kashi products labederbntaining “Nothing Artificial” during the
class period to be ascertainabated rejecting argument thaedause “Defendant does not have
records of consumer purchases, and potenaabainembers will likely lack proof of their
purchases, . . . the Court will have no feasibexhanism for identifying class members”).
Likewise, “[b]ecause the alleged misrepresentations appeared on the actual packages of the
products purchased, there is no amnchat the class includes inaiuals who were not exposed to
the misrepresentationld. In the Ninth Circuit, “this is enough to satisfy Rule 23(a)’s implied
ascertainability requirementForcellati v. Hyland’s, Ing.No. 12-1983, 2014 WL 1410264, at *5
(C.D. Cal. Apr. 9, 2014) (certifying class adrcsumers who purchasedéf@ndants’ children's
cold or flu products withira prescribed time frame”$ge also McCrary Vi he Elations Co., LLC
No. 13-242, 2014 WL 1779243, at *7-9 (C.D. Cah.JE3, 2014) (class ascertainable where “the
class definition clearly dme[d] the characteristics of a seemember by providing a description o
the allegedly offending product ancethligible datesf purchase”)Guido v. L'Oreal, USA, In¢
No. 11-1067, 2013 WL 3353857, at *18 (C.D. Cal. JulY013) (finding class ascertainable wher|
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“the requirement for membership in the clasagywhether a consumer purchased a product afte

a particular date”).

Blue Diamond contends theéte proposed class is notagainable because no company
records exist to identify purchasers or whighducts they bought. Opp’n at 9-10. Blue Diamond
notes that the company itself does not maintainrdscof customer identities or purchases other
than the 0.01% of its products that are sotdatly to consumers tbhugh Blue Diamond’s website
or handful of retail store$d. at 10*

Defendant’s concern is that class members will not have actual proof that they belong
class. Blue Diamond basis argument largely o8ethavanish2014 WL 580696, at *5, which
found persuasive the ThiCircuit’s reasoning i€arrera v. Bayer Corp.727 F.3d 300 (3d Cir.

2013). InCarrera, the Third Circuit found that a putativeask of purchasers of the defendant’s

diet supplement was not ascertainable because Wes insufficient evidence to show that retailer

records could be used to identify class memlsgastera, 727 F.3d at 308-09. The Third Circuit
rejected plaintiff's proposal to use affidaveisbmitted by putative class members because this
process deprived the defendant of the oty to challenge class membershgh.at 309.
Additionally, the Third Circuit held that “there a significant likelihood their recovery will be
diluted by fraudulent or inaccurate claims,” andttabsent class members could then argue that
they are not bound by a judgment because the nphagdiff did not adequately represent them.
Id. at 310.

“While [Carerra] may now be the law in the Third Circuit, it is not currently the law in th
Ninth Circuit.” McCrary, 2014 WL 1779243, at *8. “In this Cud, it is enough that the class

definition describes a set of commmcharacteristics sufficient td@lv a prospective plaintiff to

* Blue Diamond further contendsat allowing class members tdfseentify would violate its due
process right to raise individual challenges asslmembers. Opp’n at 10. However, “because
Defendants’ liability will be determined in tlaggregate, and they will have no claim to any
leftover damages, whether any giadividual is or is not aghtful class member is entirely
immaterial to Defendants’ monetary liability in this cageotcellati, 2014 WL 1410264, at *6.
“Accordingly, Defendants have no due process intenesthallenging class mebership that stands
in the way of certification.1d.; see also Hilao v. Estate of Mar¢cd®)3 F.3d 767, 786 (9th Cir.
1996) (noting that a defendant’s interest is “anlyhe total amount of damages for which it will

be liable,” not “the identities dhose receiving damage awards”).
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identify himself or herselés having a right to recovbased on the descriptiorid. (internal
guotation marks omittedyee als@stiang 291 F.R.D. at 500 (“As longs the class definition is
sufficiently definite to identify putative cd@ members, the challenges entailed in the
administration of this class are not so burdensasw® defeat certification.” (internal quotation
marks and alteration omitted)).

Where courts have denied class ceardifion because the proposed class was not
ascertainable, identification of class members posegréater difficulties than it is likely to pose
in this caseSee, e.gXavier, 787 F. Supp. 2d at 1090 (proposeaksslunascertainable where class
definition included persons who had smoked a certamber of Marlboro cigarettes potentially
over a period of decades becaugenfanufacturer lacked data axdividual smokers, (2) plaintiffs
merely offered broad demographic data on smokingsr(®king habits were likely to change ove
such a long time period, and (4) asking individtlaks members to submit affidavits attesting to
their belief that they had smoked 146,000 Marlbogarettes asked taouch of potential class
members’ memories). lAstiana v. Ben & Jerry's Homemade, [niuidge Hamilton found
unascertainable a plaintiff's gposed class of those who had purchased Ben & Jerry’s ice cream
that contained alkalized cocoa processét & synthetic ingredient. No. 10-4387, 2014 WL
60097, at *3 (N.D. Cal. Jan. 7, 2014).Ben & Jerry’s however, only one of the defendant’s
fifteen suppliers had used a synthetic ingretliand the plaintiff could provide no method of
identifying which consumers had purclea ice cream from that supplied. The proposed class in
this case is distinguishable. UnlikeBen & Jerry’s here all purchasers of Blue Diamond’s
almond milk products are included in the clasniteon, and all cartons of the challenged almond
milk products bore the alleged mislabeling. Thesslperiod here is al$ar shorter than iXavier,
and inviting plaintiffs tasubmit affidavits attesting to their befithat they have purchased a carton
of Blue Diamond almond milk in the past severahgs is much likelier tolieit reliable affidavits
than asking potential class members to lfedaether they had smoked 146,000 of a certain
cigarette over the course of several decagles.Xavier787 F. Supp. 2d at 1090 (“Swearing ‘I

smoked 146,000 Marlboro cigarettes’ is categoriadiliferent from swearing ‘I have been to Parig,
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France,’ or ‘l am Jewish,” or even ‘I was wiithten miles of the toxic explosion on the day it
happened.™).

Put simply, in the Ninth Circuit “[t]here IS0 requirement that the identity of the class
members . . . be known #e time of certification.Ries 287 F.R.D. at 535 (altation in original).
Rather, they need only be “parameters for mestbprin the class are set by objective criteria”
such that it is “administratively feasible to detne whether a particular individual is a member
of the class.'Wolph 2012 WL 993531, at *1-2Because Werdebaugh’s proposed class is
sufficiently definite to identify putative c¢@ members, the Court finds the proposed class
sufficiently ascertainabl®.

C. Rule 23(a) requirements

Blue Diamond challenges Werdelgdis ability to satisfy each of the four requirements fo
class certification under Ru23(a), and the Court addresses each in turn.

1. Numerosity

Under Rule 23(a)(1), a proposed class mussbeaumerous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). “Impracticability does not mean impossibility,” but rat
asks the court to assess the difficulty ooimgenience of joining all members of the cldsatris
v. Palm Springs Alpine Estates, In829 F.2d 909, 913-14 (9th Cir. 1964). In determining wheth
numerosity is satisfied, the Court may consider reasonable inéxeinawn from the facts before
it. Gay v. Waiters’ & Dairy Lunchmen’s UnipB49 F.2d 1330, 1332 n.5 (9th Cir. 1977).

Werdebaugh does not proffer an exact figuretiersize of the class. However, Defendant
does not dispute the numerosity of the proposasicland courts may infer numerosity from the
evidentiary recordZeisel v. Diamond Foods, IndNo. 10-1192, 2011 WL 2221113 (N.D. Cal.
June 7, 2011). Here, Defendargigpert calculates that beden June 2008 and December 2013,

® Four judges dissented from the Third Qits denial of rehearing en banc@arrera. That
dissent agrees with this lower ben of ascertainabilityparticularly in light of the fact that the
ascertalnablllty requirement isated in common law and is not compelled by the text of Rule 23

® The Court also notes that because the Court iad#ication in this case is proper only as to a
class of California purchasers, the burdeastfertaining the identity of class members will
ultimately be much lighter than it would have been were the class comprised of purchasers fr
50 states.
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Blue Diamond sold more than 200 million units of the challenged procketExport Report of
Keith Ugone (“Ugone Report”), ECF No. 101-2, Exség also idat 14; ECF No. 76-5 (Blue
Diamond press release reporting total sales excekdbdlion in fiscal year 2011-12). From this,
the Court infers that the class numbers at lieatste thousands. Accordingly, the Court finds that
joinder of the many members of the classuld be impractical, and 23(a)(1) satisfied.

2. Commonality

“Commonality requires the plaintiff to demdrege that the class members *have suffered
the same injury,” which “does not mean merely thesty have all suffered a violation of the same
provision of law.”"Dukes 131 S. Ct. at 2551. The “claims ma&pend on a common contention”
and “[tlhat common contention . . . must be aftsa nature that it is capable of classwide
resolution—which means that determinatudrits truth or falsity willresolve an issue that is
central to the validity of each owé the claims in one strokeld. Commonality is satisfied by “the
existence of shared legal issues with diverdgetual predicates” or a “common core of salient
facts coupled with disparate ldgamedies within the classHanlon v. Chrysler Corp.150 F.3d
1011, 1019-20 (9th Cir. 1998). All questions of faictl law need not be common to satisfy the
rule.Id. Rather, in deciding whethergphtiffs share a common questiaith the prospective class,
the named plaintiffs must sharel@st one question of fact law with the prospective class.
Rodriguez v. Haye$91 F.3d 1105, 1122 (9th Cir. 2010) (citation omittede Mazza666 F.3d at
589 (“[Clommonality only requires a single sifjcant question ofaw or fact.”).

Blue Diamond contends that Werdebaugh&sslclaims fail the commonality requirement
under Rule 23(a)(2). Blue Diamoffidst argues that “Werdebaughnst entitled to a presumption
of reliance because what is material variesnficonsumer to consumer.” Opp’n at 13. Blue
Diamond contends that class members may hawahased its products for myriad other reasons,
and that therefore reliance canbet presumed based on the altigenisleading label statements.
Id. at 13-14. The law is to the contrary. Wemadh's UCL, FAL, and CLRA claims depend on
whether the labels at issue are unlawfinfair, deceptive, or misleadingrteasonableconsumers.

See Cel-Tech Comm., Inc. v. Los Angeles Cellular Tel20&al. 4th 163, 180 (1999) (noting
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that the UCL prohibits conduct that is unfair, daoag or unlawful). A plaintiff can establish that
a misrepresentation is materialcethus violative of th consumer protection laws at issue in this
case by showing that “a reasonable man would attapbrtance to its exisnce or nonexistence
in determining his choice of aoti in the transaction in questionti' re Steroid Hormone Prod.
Cases 181 Cal. App. 4th 145, 157 (2010) (noting also that “materiality is generally a question
fact unless the fact misrepresented is so obviously unimportant that the jury could not reason
find that a reasonable man would have been@nited by it”). Whether Blue Diamond’s label
statements constitute material misrepresentatioes not depend on the subjective motivations ¢
individual purchasers, and therpeular mix of motivations thatompelled each class member to
purchase the products in thest place is irrelevanSeeRies 287 F.R.D. at 537 (“[V]ariation
among class members in their motivation for pasthg the product, the factual circumstances
behind their purchase, or the price that they paigs not defeat the rélgely ‘minimal’ showing
required to establish commonality.9ee also Mazz#&66 F.3d at 589 (noting plaintiff bears
“limited burden” to demonstrate singtemmon question of law or facBianlon, 150 F.3d at
1019-22}]n re Ferrero Litigation 278 F.R.D. 552, 558 (S.D. Cal. 2011) (finding commonality
where claims were based on “common advertisingoeagn”). Materiality is therefore a question
common to the class, the resolutmrwhich “will resolve an issue #t is central to the validity of
each of the claims in one strok®ukes 131 S. Ct. 2541, 2545 (2011). Because “an inference d
reliance arises if a material false representatiag made to persons whose acts thereafter were
consistent with reliance upon the representation,” should Werdebaugh prevail in proving that
Diamond’s label misstatements were material, lhlehave established a presumption of reliance
to the entire class as weldccidental Land, Inc. v. Super. Ci8 Cal. 3d. 355, 363 (1976&ee also
In re Tobacco Il Casegl6 Cal. 4th 298, 326-28 (2009).

Second, and relatedly, Blue Diamond argues that the allegedly deceptive labeling
statements are not specifically requtbéand, therefore, aret material undelkKwikset 51 Cal. 4th
at 329. Opp’n at 14-16. Specifically, 2adant contends that the omgohibitions that might bear

on the label statements at issue“amn-binding FDA policy statementsld. at 15. At this stage,
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the Court need not decide whethiez label statements at issue are material as a matter of law.
Rather, the Court only need fincatmateriality of the label s&hents is a question common to
the class.

Finally, Blue Diamond argues that the “All Natlirabel statements are not susceptible tg
common proof because “All Natural” has no common definition. Opp’n at 11-15. Blue Diamof
relies onAstiang 291 F.R.D. at 507-09, in which the courhidel class certification of a broad
class in favor of certifying a narrower classéease the court found thiaill Natural” had no
common meaning as to the broad clé@sgianaitself relies orin re Vioxx Class Casg&80 Cal.
App. 4th 116, 129 (2009). Mioxx the court found that “if the isswé materiality or reliance is a
matter that would vary from consumer to consunthe issue is not subject to common proof, ang
the action is properly not adred as a class actionVioxx 180 Cal. App. 4th at 128ge also
Stearns v. Ticketmaster Corp55 F.3d 1013, 1022—23 (9th Cir. 2011) (“If the misrepresentatiof
or omission is not material as to all classmbers, the issue of reliance ‘would vary from
consumer to consumer’ and thass should not be certified.”). Wfioxx which was based on
alleged misrepresentations regarding the palief drug Vioxx, the court determined that “the
decision to prescribe Vioxx is an individuggdcision made by a physician in reliance on many
different factors, which vary from patient to patient” at 133. Additionally, there was evidence
that “some patients would rather assume thevkniosk of taking Vioxx in exchange for pain
relief, thereby mandating an individiunquiry intopatient desires.Id. (internal quotation marks
omitted). In that context, even though materialitgnsobjective standard, the individualized natuf
of prescribing a drug precluded materiality from being a question common to the class.

Similarly, cases consistent withoxx generally involve represetitans that differ for each
proposed class member or unique wdlial decisions. For example, Kaldenbach v. Mut. of

Omaha Life Ins. Cpl178 Cal. App. 4th 830, 846—-47 (2009), tbart denied clss certification

" The Court notes that contrary to Defendantistentions, Werdebaugh'’s claims do not rest sole
on non-binding FDA guidance. Theo@t previously rejected th&me argument in its order
denying Blue Diamond’s motion to dismi&eeECF No. 65, at 15 (noting that Plaintiff’s
Evaporated Cane Juice claimsrergrounded in 21 C.F.R. 88 120.1, 168.18D)at 16—-17

(discussing Plaintiff’'s All Natural eims in light of 21 C.F.R. § 101.22).
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because the defendant, which sold insurance pselicnade different statements and presentatior]
to each customer. As such, no set atesnents were common to the clé&&se also Fairbanks v.
Farmers New World Life Ins. Gdl97 Cal. App. 4th 544, 562-65 (20X #l)scussing and following
Kaldenbach. Another example i1 re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices &
Products Liab. Litig. No. 09-2100, 2012 WL 865041, at *20 (S.D. Ill. Mar. 13, 2012), which
followed Vioxxand held that “[b]Jecause YAZ ispaescription medicatig the question of
uniformity must consider representations made to each putative class member and her presc
physician.”ld.

Unlike Vioxx this case presents specific allegedrepresentations common to the class:
Blue Diamond’s “All Natural” and “Evaporatgdane Juice” label statements. Blue Diamond did
not make individualized represtations to proposed classmigers, nor did proposed class
members likely rely on the advice of a doctoany other professional. Therefore, the objective
inquiry into whether “a reasonable consumeunldaattach importance” to Blue Diamond'’s label
statements is a question common to the cldismjos v. Kohl's Corp.718 F.3d 1098, 1107 (9th
Cir. 2013)

Likewise,Astianaitself, upon which Blue Diamond expilly relies, is distinguishable. The
plaintiffs in Astianasought certification of a much broad#ass that Werdebaugh seeks here. In
Astiang “Plaintiffs challenge[d] over 90 different prodadabeled ‘All Natwal,” with different
ingredients and different advising campaigns, and which cogsently inspire[d] different
calculations in the minds of prospective customekstiang 291 F.R.D. at 508. No such problem
exists here. Werdebaugh only challenges seveaugts labeled “All Natural” based only on the
products’ inclusion of potassiumti@te. Opp’n at 4. Blue Diamond dorot assert that differences
in its products’ labels cause prospective corexgnto understand the representations differently.
The court inAstianawas also concerned that propostks members’ undganding of “All
Natural” might differ based on the iregtient alleged to be unnaturAktiang 291 F.R.D. at 508.
Here, Werdebaugh challenges only one includgdedient: potassium citrate. In the end, the

Astianacourt granted class certificati of a narrower class of “Klasproducts containing calcium
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pantothenate, pyridoxirtgydrochloride, and/or hexane-processey ingredients but labeled ‘Al
Natural.”” Id. at 509. The definition of “All Natural” was sufficiently common for those three
ingredients such that the narrovedaiss definition raised questiosisfficiently common to the class
to pass Rule 23(a)(2)'s commonality requirementrd&baugh’s proposed class here is similar tg
the narrower class certified Astiana The putative class here cleglges eighteen products based
on two allegedly deceptive and misleading label statement, and one ingredient. Whether the
deceptions in the label statements “All Natuatt! “Evaporated Cane Juice” are material is a
guestion common to the class.

3. Typicality

Under Rule 23(a)(3) the represative party must have clainas defenses that are “typical
of the claims or defenses of the class.” FedCiR. P. 23(a)(3). Typicality is satisfied “when each
class member’s claim arises from the same course of events, and each class member makes
legal arguments to provedldefendants’ liability.Rodriguez591 F.3d at 1124 (citations omitted)
This requirement is “permissive and requires ahgt the representative’s claims are reasonably
co-extensive with those of thesdnt class members; they newd be substantially identical.”
Hanlon 150 F.3d at 1020. Reasonably coextensive claims with absent class members will sa
the typicality requirement, but the class muslitnéed to “those fairly encompassed by the name
plaintiff's claims.” Dukesat 131 S. Ct. at 2550. “[C]lass céidation is inappropriate where a
putative class representative ib@ct to unique defenses whichighten to become the focus of
the litigation.”Hanlon 976 F.2d at 508 (citations omittetlfhe purpose of the typicality
requirement is to assure that theerest of the named representative aligns with the interests of
class.”ld.

Blue Diamond argues Werdebaugh'’s claimesatypical because: (1) the class includes
products Werdebaugh himself did not purchasey@jdebaugh did not read each of the alleged
misrepresentations on the product labels bdim@urchases; and (3) Werdebaugh is subject to
unique defenses that threaterbecome the focus of the litigation. Opp’n at 5—7. For the followin

reasons, the Court is not persuhdad finds Werdebaugh’s claimygpical of the proposed class.
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First, Blue Diamond argues that Werdebaugiiééms are atypical because he purchased
only one of the eighteen total products included in the class definition. Opp’n at 5. Werdebaug
purchased Blue Diamond Almond Breeze Shelf Btélhocolate Almond Milk, which bears both
alleged misrepresentations, “All Natural” andv&porated Cane Juice.” Mot. at 2. Each other
product included in the class detion is an almond milk producand each bears one or both of

the same misbranded label stateme®d¢eECF Nos. 74-1, 74-2, 74-3, 74-4, 74-5, 74-6, 74-7, 751

75-2, 75-3, 75-4 (Blue Diamond product labels WwiEnaporated Cane Juice” statements); 78, 78

1, 78-2, 78-3, 78-4, 78-5, 78-6 (Blueddond product labels with “All Natural” statements). Eack
product branded “All Natural” incluel the same allegedly unnaturajredient, potassium citrate.
Mot. at 2. The challenged products are different flaybut Plaintiff's legatheory is identical for
all claims: Werdebaugh alleges tligdtie Diamond’s placement tfie statement “All Natural” on
the accused products was unlawful or misleadagabse the accused products contain potassiu
citrate, and that use of the term “Evapord@eshe Juice” was likewise unlawful or misleading
because the term does not reflect wthatingredient really is, sugad. Thus whatever flavor an
accused product may be, “other members have the same or similar injury, . . . the action is bg
conduct which is not unique to the named plaintdisd . . . other class members have been injur
by the same course of condudii&nlon 976 F.2d at 508.

Blue Diamond bases this typicalityallenge on Judge Davila’s decisionNtajor v. Ocean
Spray Cranberries, IngcNo. 12-3067, 2013 WL 2558125, at *4 (N.D. Cal. June 10, 2013).
However, theMajor case involved unique facts that justtf the court’s finding that typicality was
lacking in that case. IMajor, the proposed class was “broad amdefinite,” as it “would [have]
include[d] any of Defendant’s products represértecontain no artificial colors, flavors or
preservatives but which contained artdiacolors, flavorsor preservatives.ld. The plaintiff in
Major attempted to include entire product liresed on a single purchase, and the plaintiff
“fail[ed] to link any of those mducts to any alleged misbrandirsgue” related to the plaintiff's
purchaseld. Furthermore, th#ajor court observed “that the labels and nutrition claims on each

of Defendant’s products may beique to that product itselfltl. The plaintiff purchased a
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pomegranate blueberry drinkcalleged misrepresentatidoased on label language making
specific claims about blueberries. Yet the pliffisbught to certify a class that would include
products having label statements making no claims about blueberries. Majtheourt
explained, “[tlhe evidence needed to prove Piffisiclaim that the Diet Sparkling Pomegranate
Blueberry drink contained false orisleading labeling is not protdee of the claims of unnamed
class members who purchaseddarcts within the ‘Sparkliridine that did not contain
blueberries.d.

Here, all products included in theoposed class defindn, including the product
Werdebaugh himself purchased, have the sameNatliral” or “Evaporated Cane Juice” label
statements. This case more closely resembles irafes Circuit in which courts have found the
typicality requirement met, even when the repngative plaintiff did nopurchase every accused
product.See, e.gAstiang 291 F.R.D. at 502-0Ries 287 F.R.D. at 539-4@havez v. Blue Sky
Natural Bev. Cq.268 F.R.D. 365, 377—-78 (N.D. Cal. 2010).

Second, Blue Diamond argues that Werdebauglhims are atypical because before
purchasing Blue Diamond almondlky Werdebaugh did not read or review the back label, whic
contained two of three “All Natural” statemen®pp’n at 6. Defendant cectly notes that to
successfully pursue a consumer fraud actiondaseallegedly false or misleading statements,
plaintiffs must plead ahprove actual reliancéd. (citing Kwikset 51 Cal. 4th at 326-27). But
Defendant cites no authority for the propositibat Werdebaugh must have read and relied upor
all the alleged misrepresentats on the product. Even if \WWkebaugh did not read two “All
Natural” statements on the package, he thadhird, and Defendant provides no reason to
distinguish between the three stateménisaddition, Defendant prides no authority that

requires Plaintiff to have read all of the misreygr@ations. Accordingly, the Court is satisfied tha

8 Plaintiff read the statement “All Natural” on tfrent of the package, but did not read two other
statements on the back panel, which read:Althond Breeze® Almondmilk is an all natural,
great tasting NON-DAIRY BEVERAGE"; and J2All Natural with added Vitamins and
Minerals.” FAC  58.
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by reading the statement “All Natural” once on flaekage, Werdebaugh satisfies the typicality
requirement under Rule 23(a)(3).

Third, Blue Diamond contendsahfor various reasons Werdelgh “is subject to unique
defenses which threaten to become thedafuhe litigation.””Opp’n at 6 (quotingdanon v.
Dataproducts Corp.976 F.2d 497, 508 (9th Cir. 1992)). Bld&amond points out several facts
that may be unique to Werdebaugh, including thathepurchased more tiie almond milk after
commencing the instant lawsuit; (2) continues to purchase products with evaporated cane jui
potassium citrate; (3) paid more for his puash because he shoppeih\ditole Foods, and never
looked for cheaper alternatives to Blueiond products; and (4) purchased Blue Diamond
almond milk as a healthytarnative for his childrend. at 6-7.

However, “Rule 23(a)(3) focuses on “the defants’ conduct and plaintiff's legal theory.”
Sisley v. Sprint Commc’'ns Co., L.B84 F. App’x 463, 468 (9th Ci2008). Moreover, “individual
experience with a product is irrelevant” becalibe injury under the UCL, FAL and CLRA is
established by an objective testeSifically, this objective test std that injury is shown where
the consumer has purchased a product that is mankéted material misregsentation, that is, in
a manner such that ‘members of the public are likely to be deceiB¥dribd v. Quten Research
Inst., LLG 280 F.R.D. 524, 534 (C.D. Cal. 2011). “TiRdintiffs may have considered other
factors in their purchasing de@sis does not make them atypica#istiang 291 F.R.D. at 50%ee
alsoBrung 280 F.R.D. at 534 (rejecting argumerdttplaintiff was agpical because she
considered other facts in making purchases).

Regardless of what other motivations Wewlegh may have had when he purchased Blug
Diamond’s almond milk, he sharesth the proposed class thensainterests in determining
whether Blue Diamond products were deceptively gerl and labeled. Plaintiff seeks to show
misrepresentations common to the Substant&iltyilar Products; these representations are thus
common to the proposed class. Werdebaugh’s clarmas out of the same facts and same legal
theory as the rest of the proposed cl&e® Chave268 F.R.D. at 377 (“Plaintiff's claims here

arise out of the allegedly false statement, woldeseveral variationsnade on every Blue Sky
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container indicating that the beages are connected to SantaNeyw Mexico and therefore arise
from the same facts and legal theory.”). Althbygdaintiff did not purchse each type of almond
milk which carried the allegedly misleading label, his claims are “reasonably coextensive with
those of absent membersStaton v. Boeing Cpo327 F.3d 938, 957 (2003) (quotikignlon, 150
F.3d at 1020). Accordingly, the Court finds thatidébaugh’s claims are typical of the proposed
class.

4, Adequacy

In the Ninth Circuit, to teghe adequacy of a class reprdaéiie, courts ask two questions:
“(1) do the named plaintiffs and their counseldany conflicts of intest with other class
members; and (2) will the named plaintiffs d@hdir counsel prosecute the action vigorously on
behalf of the classBtaton 327 F.3d at 957 (citinganlon 150 F.3d at 1020).

The Court finds Werdebaugh to be an adézjgkass representative. Werdebaugh and the
proposed class share the same clantinterest in obtaining reliednd he is vigorously pursuing
relief on behalf of the proposed class. The Cowd &hds that Plaintiff's counsel has experience
in prosecuting consumer frd and warranty class actiol®eECF Nos. 76-6, 77, 77-1, 77-2, 77-3
(Declarations of class coungidtailing experience prosecutingnsumer fraud class actions).

Blue Diamond challenges Werdebaugh'’s adey@s a class representative on three
grounds. Opp’n at 7-9. First, Blue Diamond @s that Werdebaugh’s claims are not
coextensive with the ¢ire class, referring the Court Blue Diamond’s arguments regarding
typicality. Id. at 8. This argument fails for similegasons as do Blue Diamond’s typicality
arguments. Werdebaugh and the class were exposed to the same alleged misrepresentation
Diamond product labels, and Werdebaugh mainthiatsabsent the Defendant’s deception, he
would have either paid less for a BlueaBiond product or purchasa different product
altogether. FAC 11 61, 110. Werdebaugh’s inter@&tsherefore coextens with the proposed
class.

Second, Blue Diamond asserts that Weadgin and his counsel made “affirmative

misrepresentations about key faictshe FAC that raise significantedibility issues.” Opp’n at 8.
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In support of this argument Blue Diamondmsito several allegations in the FAS®ge, e.g.FAC

1 77 (stating Werdebaugh spent “more than ty«ime ($25.00)” on Blue Diamond almond milk),
that have not been borne out in discovegg, e.g.Werdebaugh Depo at 75, 107-108, 143-44
(testifying that he purchased focartons at $3—4 per carton). Hoxge, these inconsistencies fall
far short of constituting “affirmative misrepregations about key facts.” For example, Blue
Diamond argues that Werdebaugh'’s depositistiteny and documents produced in discovery
show that, in contrast to statements ie BFAC, Werdebaugh stopped purchasing Blue Diamond
almond milk after he learned tife alleged false label statemeritee and his wife purchased two
cartons of Chocolate Almond Breezearly six months after theiginal complaint was filed.”
Opp’n at 8. This is, at most, a minor inc@tency, and is not evidence of “affirmative
misrepresentations” of the kindahwould render Werdebaugh amadequate class representative.

In fact, on this particular issueappears to the Court thaetlirAC and Werdebaugh'’s statements

are consistent. The FAC states that Werdebaugjihis wife, stopped purchasing Blue Diamond’s

productsseeFAC | 80, and in his deposition Werdebaugh stated that he had no knowledge o
subsequent purchases and speedl¢hat his wife may have purchased the almond milk for a
birthday partyseeWerdebaugh Depo at 70—74. The Court fiBtlee Diamond has not sufficiently
challenged Werdebaugh’s honesty anedibility to support its argumethat he is an inadequate
class representative.

Finally, Blue Diamond argues that Werdebdaghery limited involvement in this
litigation to date and the factahall of his knowledge about hitaims” comes from his attorneys
“calls into question whether he will prosecute #esion vigorously on behalf of the class.” Opp’n
at 9. Defendant fails to show that Werdebaugh isrsoterested in or uninformed about the case
as to be an inadequatgresentative of the clasSee Moeller v. Taco Bell Cor220 F.R.D. 604,
611 (N.D. Cal. 2004) (“The threshold of knowledgguieed to qualify a class representative is
low; a party must be familiar with the basiements of her claim[ ], and will be deemed
inadequate only if she is ‘startlingly unfamiliarittvthe case.” (citation omitted)). To the contraryj

Plaintiff is sufficiently familiar with her claims to adequately represent the members of the
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proposed clas$ee, e.g Werdebaugh Depo at 28 (stating ti&rdebaugh reviewed a deposition
transcript from another case to prepare for his depoy 41 (describing th circumstances of his
almond milk purchase), 54 (exphang his reliance on the labebggments in purchasing Blue
Diamond almond milk), 58 (stating that he sveceipts as evidence for the lawsuit).

Accordingly, the Court concludes thaterdebaugh and his counsel are adequate
representatives of the proposedsskss and therefore that Rule 2&{#)s satisfied in this case.

D. Rule 23(b)(3) Requirements

For a class action to be certified under Rule 23(b)(3), the odgsesentatives must show
that “the questions of law or fact common to the members of thekdsminateover any
guestions affecting oniypdividual members and that a class actiosuigeriorto other available
methods for the fair and efficient adjudicatimithe controversy.” Fed. R. Civ. P. 23(b)(3)
(emphases added). The Court first addregsstominance before turning to superiority.

1. Predominance

Plaintiffs seek to certify a nationwide cladkeging California state law claims. Under Rulg
23(b)(3), plaintiffs must show “that the quesis of law or fact common to class members
predominate over any questions affecting ontividual members.” Fed. R. Civ. P. 23(b)(3).

“The Rule 23(b)(3) predominaa inquiry” is meant to “teq[ivhether proposed classes ars
sufficiently cohesive to warraidjudication by representatiorRinchem Prods., Inc. v. Windsor
521 U.S. 591, 623 (1997). The Ninth Qirchas held that “there dear justification for handling
the dispute on a representative rather thana@widual basis” if “common questions present a
significant aspect of the case and they can §a&ved for all members of the class in a single
adjudication . . . .Hanlon, 150 F.3d at 1022. In ruling on a motifam class certification based on
Rule 23(b)(3), the district court must conducigorous analysis to deataine whether the class
representatives have saiesf both the predominance asuperiority requirement§ee Zinser253
F.3d at 1186.

Blue Diamond raises three types of predanie arguments. The first—that the term “All

Natural” has no common meaning—is identiwaBlue Diamond’s commonality argument
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regarding the same term. This argument taildefeat Werdebaugh’s showing that common

guestions predominate, as required by Rule 23(bi§Bthe same reasons set forth above regarding

commonality under Rule 23(a)(2). Therefore,tfte reasons statedtime commonality section
above, the Court concludes that common questothpredominate onlaliability questions,
including issues of materiality and rel@m The Court need not decide whether the
misrepresentations were in fact material. The Ca@rely concludes that these liability questions
are common to all class members.

The Court focuses its discussion in thestion on Blue Diamond’s remaining
predominance contentions. The Court first discussesetustlaw issues invekd in certifying a
nationwide class before turning to Blue Diamd’s predominance challenges to Werdebaugh'’s
proposed damages models.

a. Nationwide Class Allegations

Defendant argues that were the Court tifyethe proposed class under Rule 23(b)(3),
individual issues would predominate as thmuf@ would be obliged tapply the laws of 50
different states. Opp’n at 20. The Courtesg, and concludes that because the proposed
nationwide class fails the predominance requirdaraader Rule 23(b)(3), certification of such a
class would be improper.

In a CAFA diversity action, this Court ples California’s boice of law rulesSee Klaxon
Co. v. Stentor Elec. Mfg. C&13 U.S. 487, 496 (1941Bruno, 280 F.R.D. at 538 n.7. “Under
California’s choice of law ruleshe class action proponent bears itmtial burden to show that
California has significant contact significant aggregation of contadb the claims of each class
member."Mazza 666 F.3d at 589. “Once the class acpooponent makes this showing, the
burden shifts to the other sidedemonstrate that fagn law, rather than California law, should
apply to class claimsId. at 590.

“[Clonduct by a defendant within aasé that is related to a pléiffis alleged injuries and is
not ‘slight and casual’ establishassignificant aggregation of caatdts, creating state interests.”

AT&T Mobility LLC v. AU Optronics Corp707 F.3d 1106, 1113 (9th Cir. 2013) (citations
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omitted). Here, Defendants are headquartered ifo@aa and their alleged misconduct originateg
in California.SeeFAC { 17; O’'Shaughnessy Decl. 11 1A8cordingly, the Court finds that
Plaintiff has met his initial burate “California has a constitutiola significant aggregation of
contacts to the claims of each putative class meintiars case,” and afipation of California law
here poses no constitutional conceiMazza 666 F.3d at 591see alscClothesrigger, Inc. v. GTE
Corp, 191 Cal. App. 3d 605 (1987) (concluding applma of California law was constitutionally
permissible where defendant’drpipal offices were in Califeria and the allegedly fraudulent
misrepresentations emanated from Califorriia)e Charles Schwab Corp. Sec. Litig64 F.R.D.
531, 538 (N.D. Cal. 2009) (location of the defendan¢adquarters is alsorelevant factor in
significant contact or aggrega of contacts analyses).

Because the Court sstisfied that Califor@ has sufficient contacts with the proposed clag
claims, the burden is on Defendant to show “thegign law, rather tha@alifornia law, should
apply.” Mazza 666 F.3d at 590. California law may be aggblon a class wide basis only if “the
interests of other states are fmind to outweigh California’s intest in having its law applied.”
Id. (quotingWash. Mut. Bank, FA v. Superior Cqu2t Cal. 4th 906, 921 (2001)). To determine
whether the interests ofther states outweigh Calinia’s interest, courtadminister the following
three-step government interest test. The coust imst determine whether the law of the other
states is materially different from California laMazza 666 F.3d at 590. Second, if there are
differences, the court determines whether the citate has an interestlaving its law applied.
Id. at 591-92. Third, if another stdias an interest, the court deténes which state’s interest
would be most impaired if its policy weseibordinated to the law of another stédeat 593. In
Mazza the Ninth Circuit vacated aglrict court’s certification o& nationwide class based on the
same California consumer protection laatsssue here—the UCFAL, and CLRA.Id. at 594.
The facts and claims hectosely parallel those iNMazza and consequently so does the Court’s
analysis.

Plaintiff concedes that Defendams met its burden on the fistep of California’s choice-

of-law analysis, and the Cowatgrees. Reply at 14. Werdebauaymgs claims under the same

34
Case No.: 12-CV-2724-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION

bS




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

California consumer protectionastites as the plaintiffs iMazza the UCL, FAL, and CLRASee
FAC 11 96-155. Defendant identifies the same matdifferences between California’s consume
protection regime and that of othetates that dissuaded the Mi@ircuit from applying California
law to other statesee Mazza666 F.3d at 591, including: (1) injury requirements, (2) deception
requirements, (3) scienter, (4) reliance, (5) pliaginotice requirements, (6) statutes of limitation
(7) restrictions on consumer protectionsslactions, and (8) remedies. Opp’n atsZE also
Declaration of Lawrence @illi, Ex. C, ECF No. 101.

As for the second step, the Court finds thatdther 49 states each have an interest in
applying their own law. As tNinth Circuit explained iMazza “each foreign state has an intereg
in applying its law to transacins within its borders,” which eans that “if California law were
applied to [a nationwide class], faga states would be impaired ireih ability to calibrate liability
to foster commerce.” 666 F.3d at 593. This refleats‘ghinciple of federalism that each State mal
make its own reasoned judgment about what condysetrmitted or proscribed within its borders.’
Id. at 591 (quotingstate Farm Mut. Auto. Ins. Co. v. Campp&88 U.S. 408, 422 (2003)).

Here, the purported nationwide class hewasists of members from 50 statéee
O’Shaughnessy Decl. | 6. Plaintiff alleges t@isumers from each of the 50 states were
subjected to misleading and unkalwepresentations on whichey relied in purchasing Blue
Diamond almond milk products. Mot. at 3—6. Bluea®ond denies that its products are misleadir
or unlawful.SeeOpp’n at 2—4. Given the parties’ respectpasitions, all 50 states have an interes
in having their own laws applied to the consutnansactions that tookaate within their borders.
Gianino v. Alacer846 F. Supp. 2d. 1096, 1102 (C.D. Cal. 20E2ach state has “an interest in
being able to delineate the appriape standard of liability and ¢hscope of recovery based on its
understanding of the balance between the interests of indivaldisorporate eiies operating
within its territory.” Frezza v. Google IncNo. 12-237, 2013 WL 1736788, at *7 (N.D. Cal. Apr.
22, 2013).

At the final step, where the stathave conflicting policiethe Court must determine which

state’s interest would bmore impaired if its policy wasubordinated to the policy of the other
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state.See Mazza66 F.3d at 593—-94. This last step ofdhalysis does not permit the Court to
weigh the conflicting state interests to determine which conflicting state law manifests the “be
or “worthier” social policyld. (citingMcCann v. Foster Wheeler LL.@8 Cal.4th 68, 97 (2010)).
Rather, “the Court must recognittee importance of federalism andegy state’s right to protect its
consumers and promote those businesses within its bor@easiho, 846 F. Supp. 2d. at 1103.
Here, for the reasons stated below, for purchaseée matside California, the Court finds that othg
states’ interests woulde more impaired by applying Calrhia law than would California’s
interests by applying other states’ laws.

California undoubtedly has a sifjoant interest in applyings own consumer protection
laws to transactions within California. Bluedbnond is headquartered in Sacramento, California
sells many products in this state, and likelydm#he corporate decisions regarding packaging,
labeling, and marketing of Blue Diamond products h8e=FAC | 17; O’Shaughnessy Decl. {1 1
3 (General Manager of Blugiamond’s Consumer Produdisvision, John O’'Shaughnessy, is
located in Sacramento, California, and is “invam\un strategic businesggcisions, including Blue
Diamond’s pricing strategy and sales of the aird Breeze products that are at issue in this
litigation”); Ugone Report 1 21 (Blue Diamonaet the development @alifornia’s almond
industry from a minor domestgpecialty crop to the worléader in almond production and
marketing. Blue Diamond’s Sacramento procestedity, a plant coveng 33 city blocks on 90
acres, is the largest nut processing plant in thedwdrHowever, California’s interest in applying
its law to nonresidents who purchased Blue Diamond products in other states is more attenug
See Edgar v. MITE Corp457 U.S. 624, 644 (1982).

California courts recogre that the predominamterest in “reguling or affecting conduct
within its borders” lies with the ate which is “the place of the wrondfernandez v. Burgel 02
Cal. App. 3d 795, 801-02 (1980). The place of the wrong is the geographic location where th
misrepresentations wereramunicated to the consum&ee McCanm48 Cal. 4th at 94 n.12. For
nonresident consumers of Blue Diamond produhtsplace of the wrong is not California, but

rather the state in which each consumer resifies Mazze666 F.3d at 593-94 (“[T]he last events
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necessary for liability as to the foreign classmbers—communication of the advertisements to
the claimants and their reliance thereon in pasaig vehicles—took place in the various foreign
states, not in California.”).

Blue Diamond’s liability accrued when Riff and class members purchased Blue
Diamond almond milk products containing the allegedly deceptive and misleading label
statements. Thus “the place of the wrong” iis ttase is the point of purchase by each class
member—in other words, in each of the 50 statashEstate has an interest in “protecting their
consumers from in-state injuries caused by Edaia corporation doing business within their
borders and in delineating the scope obxexy for the consumers under their own lav@idning,
846 F. Supp. 2d at 1103. Plaintiff has identifiredcountervailing California interest that
outweighs the other states’ interaseffecting their policy choicesnd the Ninth Circuit has held
that under such circumstances, “California’s interest in applyifguvitso residents of foreign
states is attenuatedViazza 666 F.3d at 594.

Accordingly, the Court concludes that each o#tate would be impaed in its ability to
protect consumers within its bordaf California law were to be applied to all claims of the
nationwide class. Each nonresitlelass member’s claims should be governed by and decided
under the consumer protection lagfghe states in which the vatis class members reside and in
which the transactions took place. Becausediciion of the nationwide claims will require
application of the laws of 56tates, common questions of lawuld not predominate for the
proposed nationwide class, as igueed by Rule 23(b)(3). Significantly different legal issues will
arise out of the claims of class members froemrious states, and tleedifferent legal issues
eclipse any common issues of law that existtifi@ation of the nationwid class under California
law therefore would be improper.

In his reply, Werdebaugh alternatively requestgification of a Chfornia-only class.
Reply at 15. If the class is comprised entirelfCafifornia consumers, only California law need b¢

applied. For such a class, commissues would predominate over individual ones. Certification

37
Case No.: 12-CV-2724-LHK
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION

174




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

would be proper if all other requirements for class certificatiemaet. Accordingly, the Court
narrows the proposed class to estvely California consumers.
b. Damages Models under UCL, CLRA, and FAL

A Plaintiff that seeks certification under Rule 23(b)(3) must present a damages model
is consistent with its liability cas&ee Comcasii33 S. Ct. at 1433 (rejeag) class certification
where damages model accounted for four possible theories of antitrust injury when district co
had limited case to single theory of antitruspaut). Plaintiff’'s damages “model purporting to
serve as evidence of damages in this class attish measure only thoserdages attributable to
[the defendant’s conduct]. If the model doesenxen attempt to do that, it cannot possibly
establish that damages are susceptible of measuateroross the entire class for purposes of Rul
23(b)(3).”Id. (internal citations and quotations omitted).

Comcashas been interpreted as “reiterat[ingliadamental focus of the Rule 23 analysis
The damages must be capable of determination by tracing the damages to the plaintiff's theo
liability. So long as the damages dandetermined and attributedaglaintiff's theory of liability,
damage calculations for individual class members do not defeat certificatiodell v. Synthes
USA No. 11-02053, 2014 WL 841738, at *14 (E.D. Qaar. 4, 2014). According to the Ninth
Circuit, “plaintiffs must be able to show thaeir damages stemmed from the defendant’s action
that created the legal liabilityl’eyva v. Medline Indus., In¢Z16 F.3d 510, 514 (9th Cir. 2013).

Here, the Court first considers what damaayesrecoverable as a result of Blue Diamond’
alleged mislabeling and then assesses wheedebaugh has presented a damages model
capable of isolating those damages.

The UCL, FAL and CLRA authorize a trial cowo grant restitution to private litigants
asserting claims under those statu@sgan v. Leatherman Tool Grp., In@35 Cal. App. 4th 663,
694 (2006). Restitutionary relief is an equitable rémand its purpose is “to restore the status g
by returning to the plaintiff funds in whiche or she has an ownership interdsaiea Supply Co.
v. Lockheed Martin Corp29 Cal. 4th 1134, 1149 (2003ke also Cortez v. Purolator Air
Filtration Products Co, 23 Cal. 4th 163, 177 (2000).
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The proper measure of restitution in alabeling case is the amount necessary to
compensate the purchaser for the differentedsen a product as labeled and the product as
receivedColgan 135 Cal. App. 4th at 700 (rejecting iagionary award for products “Made in
U.S.A.” where expert “did not attempt to quantifther the dollar value of the consumer impact @
the advantage realized by [the defendani]his calculation contemates the production of
evidence that attaches a dollaluato the “consumer impact advantage” caused by the unlawfu
business practicekl. Restitution can then be determirtgdtaking the difference between the
market price actually paid by consumers and thertraket price that redcts the impact of the
unlawful, unfair, or fradulent business practicesee, e.gBen & Jerry’s Homemade014 WL
60097, at *12-13 (rejecting class cecittion for “all natural” ice cream labels based in part on
insufficient proof of damages). AccordinglWerdebaugh must present a damages methodology
that can determine the price premium attributable to Blue Diamond’s use of the labeling state
“All Natural” and “Evaporated Cane Juice.”

Werdebaugh's damages expert, Dr. Oral Capessents three damages models: (1) a Ful
Refund Model, (2) a Price Premium Model, andgd&Regression Model. EnCourt addresses each
in turn.

I. Full Refund Model

Dr. Capps first proposes refunditite entire purchase or “register” price of the challenge
product. Declaration of Or&apps (“Capps Decl.”), ECF No. 77-4, 1 10-12. This is not the
proper measure of damages. As discussed abdjree fifference between what the plaintiff paid
and the value of what th@aintiff received is a propeneasure of restitutionVioxx 180 Cal.

App. 4th at 131see als@Dgden v. Bumble Bee Foods, L. 12-01828, 2014 WL 27527, at

*13 (N.D. Cal. Jan. 2, 2014) (“[A] claim for resttion requires that Ogden also present evidence
of the difference in value betweerhat she spent and what she received.”). Dr. Capps’s full refu
model is deficient because it is based oratb®imption that consumers receive no benefit
whatsoever from purchasing the accused products.cBimnot be the case, as consumers receivg

benefits in the form of calorieautrition, vitamins, and mineralSeeln re POM Wonderful LLC
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No. 10-2199, 2014 WL 1225184, at *3 (C.D. Cal.rv2b, 2014) (rejectip a full refund model
because consumers benefited from consumptioheoflefendant’s products). Class members may
not “retain some unexpected boget obtain the windfall of a full refund and profit from a
restitutionary award.Id. Because the California consunpeotection statutes upon which
Werdebaugh brought this caselarize the recovery only athatever price premium is
attributable to Blue Diamond’s use of the g#dly misleading label statements, Dr. Capps’ Full
Refund Model is inconsistentith Plaintiff's liability case and must be rejected.

il. Price Premium Model

Dr. Capps next proposes a Price PremModel. Capps Decl. 1 13-17. Under this
approach, Dr. Capps compares the price ohtloeised Blue Diamond products to the price of
allegedly comparable products that do not hree’All Natural” and “Evaporated Cane Juice”
label statements and calculaties entire price difference as liaigion for Blue Diamond’s alleged
misrepresentationdd. | 14.

However, the Price Premium Model runs afouCoimcastDr. Capps has no way of
linking the price difference, if any, to the agtdly unlawful or deceptive label statements or
controlling for other reasonshy allegedly comparable products may have different prices.
“Rather than answer the critical qgien why that price difference efs], or to what extent it [is]
the result of [Blue Diamond’s] &ons, [Dr. Capps] instead assad that 100% of that price
difference [is] attributable to [BluBiamond’s] alleged misrepresentationsOM, 2014 WL
1225184, at *5.

The proposed Price Premium Model inadequatalgks Werdebaugh’selry of liability
in several other respects. First, Dr. Capps’ canspn product itself inclugs the ingredient to
which Plaintiff objects in Blue Diaomd almond milk: potassium citratéSeeDeclaration of

Geoffrey Pittman (“Pittman Decl.”), ECF No. 100 { 3, 5s&e alsdPittman Decl., Ex. D, ECF No.

° Dr. Capps also proposes an identical disgorgemedel. This is rejected for the same reasons fas
the Full Refund ModelSeeOgden 2014 WL 27527, at *13.
10 Although the Whole Foods almond milk is not letk“All Natural,” it is labeled “Organic,see
ECF No. 100-4, which Werdebaugh stated Heebed would likely beall natural as wellsee
Werdebaugh Depo at 55-56.
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100-4 (Whole Foods Organic Almondmilk Vanilla ingredients list). Second, according to Blue
Diamond, until 2013 the label for the Whole Foodsralative listed “organic evaporated cane
juice” as an ingredienSeePittman Decl. {1 6—7. Finally, Blu&amond reports that the Whole
Foods alternative isurrently priced the same as thalénged Blue Diamond version at Whole
Foods stores in San Francisco and Palo Adtoff 3—4.

Werdebaugh'’s deposition testimony alsatsa®ubt on the Price Premium Model.
Werdebaugh testified that consumers typicply a premium simplipy purchasing from Whole
Foods, a distinction for which Dr. Capps da®t account in his Price Premium Modgte
Werdebaugh Depo at 75 (“You typically pay amrum at Whole Foods on a product like [Blue
Diamond almond milk].”); 100 (“Q. And you know that Whole Foods, | think you said you pay
premium when you go there? A. Yeah.”). Werdebaalgh testified that fonim, price was not an
important factorld. at 101 (“Q. I'm assuming at leastthat end, price wasn't an issue because
you’re going to a place where you pay a premium; fair? A. That'’s fair.”).

The Price Premium Model’s inability to accadar any differences between the accused
Blue Diamond products and Dr. @@’ chosen comparable products, or for any factors that may
cause consumers to prefer the accused Blaembind products over other identical products—sug
as brand loyalty or quality differences betwdeand and generic products—renders the Price
Premium Model insufficient und€@omcastAs Judge Dean Pregerson summarized ifPth
case, “the Price Premium model simply calcidatdat the price difference [is]. This damages
‘model’ does not comport witBomcass requirement that class-widlamages be tied to a legal
theory, nor can this court condube required ‘rigorous analysis’ where there is nothing of
substance to analyzed?OM, 2014 WL 1225184, at *5. Therefore, because the Price Premium
Model does not offer a class-wide measure of dggmdhat is tied to the proper legal theory, the
Price Premium Model does not comply with gfredominance requirement of Rule 23(b)(3).
Comcast133 S. Ct. at 1430.

iii. RegressionModel
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Dr. Capps’ final proposed damages model iSemonometric or regression analysis,” (“the
Regression Model”). Capps Deffl16. “Regression analysis invek the relationship between a
variable to be explained, known as the ‘dependanéable,” such as the quantity demanded of a
particular good or the price of a particular gomal additional variables that are thought to
produce or to be associated with the depethdariable, known athe ‘explanatory’ or
‘independent’ variables. . . . Ra&gsion analysis may be usefudetermining whether a particular
effect is present as well as in measuring the magnitude of a particular é&fe§tI7. Dr. Capps
explains: “It is well documented in the econosliterature that commoykecognized factors are
associated with sales, the dependent varialilee regression analysesmmely price of the
product, prices of competing and complemgnfaoducts, income, advertising, seasonality, and
regional differences. . . . By controlling for théaetors and considering differences in sales of
Blue Diamond Growers almond mifkoducts before and after the labeling of the language ‘All
Natural’ as well as before and after the introdutf the label statement ‘Evaporated Cane Juic
a quantitative measure of damagethis litigation may be providedlId. { 18. In other words, Dr.
Capps proposes to determine Blue Diamond’s gains from its alleged misrepresentations by
examining sales of its accused products teeémd after Blue Diamond placed the alleged
misrepresentations on its product labels, using ssgra analysis to contrébr other variables that
could otherwise explain changesBtue Diamond’s sake Dr. Capps asserts that with further
discovery he can apply his Regression Modekilgulate damages for all eighteen accused Blue
Diamond productdd. 1 19. Blue Diamond challenge®tRegression Model on two grounds.

First, Blue Diamond argues thidte Regression Model raisieslividual issues because it
will be unable to account for “pricing variati experienced by individual consumers across
products, sales channels, retailgmsographic regions, and tim&pp’n at 19. Because of these
variations, Blue Diamond comtds, different consumers alleggdiuffered different amounts of
damages. For example, Blue Diamond states‘thatprice for the top selling shelfstable Blue
Diamond almondmilk product in 2012 varies by 26&6oss sales channgby 31% across the top

three retailers, and by 40% ass cities in California.ld. However, Blue Diamond does not
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explain how these regional price differences waaipact the actual measure of damages in the
Regression Model: price changes within regiotas tdorrespond tthe introduction and/or removal
of the allegedly misleading label statements.d&@mple, if a carton of Blue Diamond almond
milk costs $4.00 in San Francisco and $3.00aar&mento, this $1.00 unit disparity does not
necessarily influence how the mievould change as a resultashending the product’s label to
claim that the almond milk i8Il Natural.” If both pricesincrease by $0.10, purchasers in San
Francisco and Sacramento have both suffereddéme amount in damages, $0.10. Even if the
price increase is proportional, the price chandlestll result in largely similar damages to both
purchasers: if prices increaby 5%, the purchaser in San Francisco will pay $0.20 more per
carton, and the purchaser in Sacramento $0.15. Regardless, damages can be tied to the liab
theory and calculated on a classwide basis.

If Blue Diamond were to intduce evidence that prices waduhcrease by 20% in San
Francisco and only 2% in Sacramernte Regression Model might well fail und@omcast

However, Blue Diamond presents no argument sd&ter about how regional differences in prics

would affect regional differences in prickange and the Court sees no reason why this might be

the case. Blue Diamond makes two additionaltedlarguments: that D€apps fails “to explain
how Blue Diamond is responsible for these vagyietail prices, when Blue Diamond does not se
retail prices,” and that “Dr. Capps’ use of aeighted average’ price measure would result in
overcompensation of some class members and geodgrensation of others” in violation of the
Rules Enabling Actld. By focusing on regional price differees rather than regional price
changesneither argument undermines Dr. Capps’ Regression Model.

To the extent that Blue Diamomtbjects to regional price dispiges, and not differences in
price changes, Dr. Capps’ Regression Model contoolany such regional differences to ensure
that the resulting damages figu@dy cover the benefit BluBiamond received from its label
statements. Capps Decl. | T@mcastestablishes that “[c]alculatiomged not be exact, but at the
class-certification stage (astatl), any model supporting aghtiff's damages case must be

consistent with its liability caseComcast133 S. Ct. at 1433 (citation and quotation omitted). TH
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Regression Model comports with this requiremé&nen if there are regional differences as Blue
Diamond contends, the Regressiondél is sufficiently precise und@omcastnd the model’s
ability to control for other fadtrs that could affect Blue Diasnd’s sales ensures that Dr. Capps’
damages figures are tied only to Blue Diamond’s liability. Therefore, because Werdebaugh h3

advanced a damages methodology ihaapable of “tracing the dages to the plaintiff's theory

of liability” Werdebaugh has successfully showattquestions common to the class predominate.

Lindell, 2014 WL 841738, at *14.

Second, Blue Diamond argues that “Dr. Cappscdetion of his regression analysis is
incomplete and thereby fails to provide assueartbat this methodologgliably isolates Blue
Diamond’s sales related to the “All Natural” afevaporated cane juice” statements.” Opp’n at
18-109.

Having rejected Defendant’s objections to the specifics of Dr. Capps’ methodology, the
only remaining question is whether Werdebaughsdficiently defined ad described Dr. Capps’
proposed Regression Model suchtthh may be deemed a workable means of calculating damag
See In re High-Tech Employee Antitrust LjtR89 F.R.D. 555, 582 (N.D. Cal. 2013) (finding
proposed regression analysisyided “a plausible methodology for showing generalized harm t
the Class as well as estimating class-wide dasiatgspite defendants’ criticisms regarding the
model’'s design and sensitivity). “The real quesbeiore this court is whether the plaintiffs have
established avorkablemultiple regression equation, not @ther plaintiffs’ model actuallworks.
..." In re Ethylene Propylene Diene Monomer (EPDM) Antitrust Li2§6 F.R.D. 82, 100 (D.
Conn. 2009)Because Comcasidid not articulate any requirement that a damage calculation bg
performed at the class certifigati stage,” that Dr. Capps has y@factually run the regressions
and provide results is not fatal to Webdugh's reliance on the Regression Mollete Cathode
Ray Tube (CRT) Antitrust LitigMDL No. 1917, 2013 WL 5429718 (N. Cal. June 20, 2013)
report and recommendation adoptéddDL No. 1917, 2013 WL 5391159 (N.D. Cal. Sept. 24,

2013);see alscChavez 268 F.R.D. at 379 (“At class certifiban, plaintiff mustpresent a likely
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method for determining class damages, thoughnibisiecessary to show that his method will
work with certainty at this time.” (internal quotation marks omitted)).

Blue Diamond cites two previous casesvimch Dr. Capps’ proposed methodologies were
rejected and asserts that “Dr. Capps’ assuranatti¢hmay be able to establish a damages modjs
in the future have been rejected in the ast should not be accepted here.” Opp’n as&8;also
Ogden 2014 WL 27527, at *1Xottaras v. Whole Foods Markets, In281 F.R.D. 16, 25 (D.D.C.
2010).

In Ogden this Court found summary judgment propeth respect to plaintiffs’ damages
claims because rather than calculatinmmdges, Dr. Capps had only “stated thattald provide
such an estimate and offered a general desaripfiseveral methods he might use to do so.”
Ogden 2014 WL 27527, at *13. The Court concludedttBr. Capps’ “description of methodology
[was] not evidence of the proper amoohtestitution in [that] caseld. The Court’s grant of
summary judgment to the defendant©igdenwas based on the fact tidiscovery had closed and
the plaintiff had neithefexplain[ed] her failure to providany evidence of #hactual amount of
restitution to which she [was] entitled, nor [requested] further discovery” on theldsue.

The court inKottarasrejected Dr. Capps’ proposed timed of showing “monetary loss
attributable to the anti-competitive aspecthed merger between” two supermarket chains. 281
F.R.D. at 22. The court initially noted that the plaintiff was not reguio “offer evidence as to the
amount of damages at [the clasdifieation] stage;” but rather ghonly needed to “show that the
fact of damage [could] bgroven using common evidencéd:

Subjecting Dr. Capps’ proposegigression analysis to “agous analysis,” the court
rejected the proposed model becagsewhile it may have been sufficient to calculate what loss
consumers suffered as a result of the mergenythdel failed “to take into account any benefits
customers may have received thereby”; @)dhe proposed modelas “not sufficiently
developed to meet Plaintgfburden of showing that conoam questions predominate over
individual ones, as required by Rule 23(b)(3J."at 24, 26. The court quoted a case from this

district for the proposition that aas are “increasingly skepticaf plaintiffs’ experts who offer
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only generalized and theoreticginions that a particulanethodology may serve this purpose
without also submitting a functioning model thatadored to market facts in the case at haiul.”
at 27-27 (citingn re Graphics Processing Units Antitrust Litigatji®b3 F.R.D. 478, 492 (N.D.
Cal. 2008)).

In this case the Court finds Dr. @Jas’ Regression Model sufficient und@omcastAs
outlined above, Dr. Capps’ regression would cdritoother factors (such as price, seasonality,
and regional differences) that could explaiames in Blue Diamond’s sales figures that may
otherwise erroneously be attriledtto Blue Diamond’s label statents. Moreover, the regression
compares data on identical Blue Diamond products—the product before the label statement V

introduced, and the same product after itelancluded the alleged misrepresentat®eeCapps

Decl. 11 18, 19. Unlike i@gden discovery has not yet closedtims case, and Defendants provide

no basis to believe that if Plaintiff obtaingttliscovery outlined iDr. Capps’s report and
apparently requested by Plaintdge id { 19, the regression analysis will be unworkaBeeECF
No. 114, at 2 (setting fact and expert discgwairt-offs of July 18, 2014 and September 12, 2014
respectively). Dr. Capps’ proposed modeKwottarasaccounted for the adverse price impacts of
supermarket merger but completely omitted any measurement of the benefits of such a merg
Kottaras 281 F.R.D. at 23—-24. By contrast, the praubsegression here contemplates factors
other than the alleged misbranding which migHtience price changes over time, including
“expenditures associated with the advertising andiption” of the productat issue, prices of
complementary products, disposable personahmecof consumers, and population. Capps Decl.
19. In sum, while Dr. Capps has yet to run the rhadd determine what price differences, if any,
are attributable to the alleged label misrepresamtstihe sets forth whatiis the Court’s view a
workable model of calculating damages, and wigdied to Werdebaugh’s ¢lory of liability as
required unde€omcast

Importantly, Defendant’s arguments are not diretteithe tool of regrssion analysis itself.
A regression model like that proposed by Dr. Caggeks to isolate thdfect of the allegedly

misleading label change on the price of Deferdgproducts by controlling for various factors
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other than the label change itsalfich as regional price variangeice changes that result from
increasing or decreasing demand for complemgarducts, and inflation. Rather, Blue Diamondg
attacks the specific variables of the regresBlarCapps proposes. However, such attacks do nof
undermine the fundamental workability of Dr. Capps’ proposed damages model. Accordingly,
because Werdebaugh'’s proposed damages mouetles a means of showing damages on a
classwide basis through common proof, the Cooncludes that Werdebaugh has satisfied the
Rule 23(b)(3) requirement that commasues predominate over individual ones.

2. Superiority

A class action brought under Rule 23(b)(3) nhestsuperior to other available methods for
fairly and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3). To make this
determination the Court considers: (1) the classbes’ interests in individually controlling the
prosecution or defense of separm@atéons; (2) the extent and natuwfeany litigatbn concerning the
controversy already begun by oraawst class members; (3) the dability or undesirability of
concentrating the litigation of the claims in thetgallar forum; and (4) the likely difficulties in
managing a class action. Fed. R. Civ. P. 23(b)(3)(A)—(D).

The superiority requirement tests whettaasswide litigation of common issues will
reduce litigation costs andgnote greater efficiencyValentino v. Carter—Wallace, Inc97 F.3d
1227, 1234 (9th Cir. 1996). “If each class membertbdiigate numerousral substantial separate
issues to establish his or her right to recamdividually a class amn is not superior.Zinser, 253
F.3d at 1192.

Here, Plaintiff assesthe was misled by Bé Diamond advertising that its almond milk
products were “All Natural” andontained “Evaporated Cane dei’ Mot. at 1-3. Among the class
members, these claims are common, inveivall sums, and do not depend on individual
determinations. Where a case involves multiple claims for relatively small individual sums, some
plaintiffs may not be able to proceed as individuzecause of the disparibetween their litigation
costs and what they hope to recovarcal Joint Exec. Bd. of Culinary/Bartender Trust Fund v.

Las Vegas Sands, In@44 F.3d 1152, 1163 (9th Cir. 2001). Thembers of Plaintiff's proposed
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class would find individual acins economically infeasible given the small size of each class
member’s claimSee Deposit. Guar. Nat'l Bank v. Ropé45 U.S. 326, 339 (1980). Finally, Blue
Diamond does not dispute that a slastion is superior to otherailable methods for the fair and
efficient adjudication of this controversy. Becauaksss action is the superior method of efficiently
and fairly adjudicating Plaintiff and class men®elaims in this case, the Court finds the
superiority requirement of Rule 23(b)(3) met.
V. CONCLUSION

For the foregoing reasons, the Court GRANAI&Intiff’'s Motion for Class Certification.
Werdebaugh has satisfied the requirements td9ReB(a) and 23(b)(3), and the Court CERTIFIES
the following class: “All persons in Califoramwho, from May 19, 2008, until the date of notice,
purchased almond milk products manufacturedriligied and/or sold bBlue Diamond Growers
containing the label statements ‘evaporated cane’jand/or ‘All Natural.” The following persons
are expressly excluded from the Class: (i) Defendant and its subsidiaries and affiliates; (ii) all
persons who make a timely election to be exclddad the Class; (iii) governmental entities; and
(iv) the Court to which this case is assignad ds staff.” The Court APPOINTS Plaintiff Chris
Werdebaugh as the class represergaand Pierce Gore of Pr&tAssociates, Brian Herrington of
Barrett Law Group, P.A., Dewitt M. Lovelace lobvelace Law Firm, P.A. and Colin Dunn of
Clifford Law Offices, P.C. as class counsel. Withi#hdays of the date of this Order, Werdebaugl}
shall file an amended complaint that amenésdiass definition to comport with the Court’s
certified class definition. Plairfits may not make any other subsise change to the complaint,
unless Defendant stipulates to the change.burt DENIES Plaintiff's Motion for Class
Certification of a nationwide class.

IT IS SO ORDERED.

Dated:May 23,2014 % {\L M\_
LUCY H. KIOH

United States District Judge
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