Guidewire Softwa

United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

e, Inc. v. Chookaszian Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GUIDEWIRE SOFTWARE, INC., Case No. 12-CV-03224-LK
Plaintiff,
ORDER GRANTING DEFENDANT'S
MOTION TO STAY THE ACTION IN
FAVOR OF ARBITRATION AND
DENYING PLAINTIFF'S MOTION TO
STAY ARBITRATION

V.
DENNIS CHOOKASZIAN,

Defendant.

N N N N N N N e e e e e e e

This matter is before the Court on Defendant’s Motion to Compel Arbitration and to
Dismiss or Alternatively Stay the Action in FawafrArbitration (ECF No. 7 (“Def. Mot.”)), and
Plaintiff's Motion to Stay Arbitration (ECF Nd.2 (“Pl. Mot”)) (collectively “Motions”). Both
parties have filed oppositions to the Motions, BXG#S. 17 (“PIl. Opp’n”), 20 (“Def. Opp’'n”), and
replies in support of the Motions, ECF @2 (“Def. Reply”), 23 (“PI. Reply™.

Having read and considered the argumergsegmted by the parties in the papers submitte

to the Court, the Court finds thisatter appropriate for resolati without a hearing pursuant to

! The parties’ motions discussetbame arbitrability issue.
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Civil Local Rule 7-1(b). Accordingly, the agng on the parties’ Motions and the Case
Management Conference set for November 8, 2012 are VACATED.

The Court hereby GRANTS Defendant’s motioritte extent it seeks stay this action,
DENIES Plaintiff's Motion to StayArbitration, and STAYS all fuhter proceedings in this action
until the earlier of: (1) completion diie arbitration involving the same parties and claims current
pending before the American Arbitration Assdmn; or (2) 20 days after any ruling by the
arbitrators that the parties’ ahas therein are not arbitrable.

l. Procedural Posture

On April 26, 2012, Defendant Dennis Chookas4i®efendant”) filed a complaint with
the American Arbitration Associah (the “AAA”) asserting six claims against Plaintiff Guidewireg
Software, In¢. (“Plaintiff") for: (1) breachof contract, (2) breach ofétduty of good faith and fair
dealing, (3) conversion, (4) unjusnrichment, (5) quantum metwand (6) fraud. ECF No. 8
(“Chookaszian Decl.”) Ex. GseePl. Mot. at 1.

On May 24, 2012, Plaintiff filed a complainttine Superior Couxtf California for the
County of Santa Clara seeking daeltory relief with respect to Bendant’s stock option and also
a declaration regarding whethbe dispute is arbitrable. .ot at 1; ECF No. 1 Ex. A

(“Complaint”) 11 41-48. On May 25, 2012, Plaintifien filed a motion to stay the arbitration

y

pending the outcome of litigatiold. On June 21, 2012, Defendant removed the case to this Cpurt

based on diversity jurisdiction pursuant to 28 U.S.C. 8§ 1882 The parties have agreed to stay
the arbitration until the Court rules on the argtmotions. PIl. Opp’n, Donohue Decl. at T 11.

. Factual Background

On November 10, 2001, Defendant accepted Plaintiff's offer for a position on its advisary

board. PI. Mot. at 1; Chookasmi®ecl. Ex. A (“Letter Agreemdt). The offer letter (“Letter

2 Guidewire Software, Inc. was formerly known@antrica Software, Inc. Def. Mot. at 3.
2
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Agreement”) stated that Plaiffitwas required “to grant Defendant the option to purchase 25,00(
shares of [Plaintiff's] common stock at an exergsee equal to the fair market value on the date
of grant, as determined by the boafdlirectors.” Pl. Mot. at 1-ZeelLetter Agreement at 1. The
Letter Agreement further stated that the “stocididbe subject to other standard provisions set
forth in a restricted stock purchase agreemehich must be executed by [Defendant] and the
Company prior to such grant.” Letter Agreement at 1.
The Letter Agreement also contairedarbitration clause that stated:
Any controversy between the parties heratmlving the construction application of any
terms, covenants or conditiookthis Letter Agreement, @ny claims arising out of or
relating to this Letter Agreement or the bre#woéreof or with your service to the Company
or any termination of that service, will Babmitted to and settled by final and binding
arbitration in Palo Alto, ddornia, in accordance witthe Model Employment Dispute
Resolution Rules of the American Arbitrationsasiation (the “Rule”) then in effect, and
an arbitrator shall be selected pursuarsguoh Rules and judgment upon the award rende
by the arbitrators may be enteredaimy court having jurisdiction thereof.
Letter Agreement at 1.
On May 30, 2002, Plaintiff granted Defendantogmion to purchase 25,000 shares of stoc
as specified in the Notice of Grant. PIl. Mat2; Chookaszian Decl. ER.(“Notice of Grant”).
The Notice of Grant stated thaetbption was granted subject to and in accordance with the ter
of the 2002 Stock Option/Stock Isswce Plan (the “Plan”), thed@tk Option Agreement, and the
Stock Purchase Agreement. Notice of Grarit aNone of the above documents contained an
arbitration provision. Pl. Mot. at 2-8geNotice of Grant; Chookaszian Decl. Ex. B-C (the
“Plan”); Chookaszian Decl. Ex. B-A (“Stock @pn Agreement”); Chookaszian Decl. Ex. B-B
(“Stock Purchase Agreement”). The St@ggtion Agreement and the Plan both contained

provisions stating that the stock option would tewate and cease to be outstanding three month

after “cessation of service.” PIl. Mat 2; Stock Option Agreement§a); the Plan at 5. Both the

3
Case No.: 12-CV-03224-LHK
ORDER GRANTING DEFENDANT’S MOTION TGSTAY THE ACTION IN FAVOR OF
ARBITRATION AND DENYING PLAINTIFF'S MOTION TO STAY ARBITRATION

red

ms

\"2J




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

Stock Option Agreement and the Plan also defthederm “service.” Stock Option Agreement af
A-3; the Plan at A-4.

Around November 1, 2011, Defendant conta€kdntiff’'s CEO to exercise the stock
option. Chookaszian Decl. 1 9. On Novembédrlaintiff's CEO informed Defendant that the
option had been cancelletd.  11. Plaintiff's in-house counsetéa told Defendant that the stock
option was “cancelled pursuant to the ‘Cessatf Services’ provisidnn the Stock Option
Agreement.ld. { 12. Plaintiff contends that “Defermdahas not provided séace to [Plaintiff]
since at latest, 2006,” and that “[Plaintiff] catled Defendant’s option several years ago in
accordance with the terms of tRan and Stock Option Agreemén®|. Mot. at 3. Defendant,
however, alleges that he has “provided extensoresulting services to [Plaintiff] over the past 10
years and continue[s] to work on behafithe company.” Chookaszian Decl. fséeDef. Mot. at

4. Defendant also alleges, angsinhot contested, that Plaintifever provided notice to him that

his services were terminatedea@ased, or that his stock optmas cancelled. Chookaszian Decl. f]

13; Def. Mot. at 5.

In January 2012, Defendant “sent a formal retjtee exercise the stock option[], along with
a $1,250 check for the exercise price.” Chookas2ieel. § 14; Def. Mot. at 5. Plaintiff again
responded, this time in writing, that Defendamafgion had been cancelled. Chookaszian Decl.
15; Def. Mot at 5; Pl. Mot. at 3. Days afterfBredant’s second attemptéaercise his option, the
company had a successful initial public offerirghookaszian Decl. | 16; Def. Mot. atsgePI.
Mot. at 3. The 25,000 shares of Plaintiffect were valued over $700,000 as of June 26, 2012
Chookaszian Decl. § 17; Det. Mot. atsgePIl. Mot. at 3 (valuing th stocks at over $650,000 as of
May 2012). Defendant then initiated the arbitration proceeding on April 26, 2012, asserting tk
“[Plaintiff] breached its agreement with him,asll as the duty of good faith and fair dealing

implied in that agreement, converted his propesas unjustly enriched because it cancelled his
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sole compensation for services, owes him comgrmsander the theory afjuantum meruit[,] and
committed fraud.” Def. Mot. at 5.
1. Legal Standard

The Federal Arbitration Act (“FAA”) entains a mandatory stay provision:

If any suit or proceeding d&rought in any of the courts tdie United States upon any issug

referable to arbitration undan agreement in writing for sh arbitrationthe court in
which such suit is pending, upon being satisfiet the issue involved in such suit or
proceeding is referable to arbitration under saictagreement, shalh application of one

of the parties stay the trial of the action until such arbitration has been had in accordance

with the terms of the agreement, providing dipplicant for the staig not in default in
proceeding with such arbitration.

9U.S.C.§83.
V.  Discussion

The instant Motions raise the question dfokhas the power to dela arbitrability, the
Court or the arbitrator. Defenalacontends that because thspute relates to the Letter
Agreement which contains an arbitration clausegrétrator should decide arbitrability pursuant
to the Model Employment Dispute Resolution RBubé the American Arbitration Association as
stated in the Letter Agreement. Def. Mot7&8. Plaintiff, howevergcontends that the Court
should decide the matter of arbitrability, and thetause the dispute only “requires interpretation
of the terms of the Stock Option Agreement areRkan,” the arbitration clause in the Letter
Agreement is not implicated. Pl. Opp’n at 5-6.eTourt agrees with Defendant that, in this cas
the matter of arbitrability is for the arbitrator to decide.

The Supreme Court has held that thestjoe of “who has th power to decide
arbitrability” turnsupon what the parties agreablout that matter. First Options of Chi. v.
Kaplan, et al, 514 U.S. 938, 943 (1995). “If ... the partied dbt agree to subitrthe arbitrability
guestion itself to arbitration, then theurt should decidthat question....”ld. However, if there

is clear and unmistakable evidence that thégmmntended that questions of arbitrability be
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decided by the arbitrator, the arbitwr should decide those issuéd. at 943-44 (“Courts should
not assume that the parties agreed to atkitarbitrability unless there is ‘clea[r] and

unmistakabl[e] evidence that they did so0.”).

In cases where the parties “clearly and unmadtgkintend to delegate the power to decide

arbitrability to an arbitrator,the Court’s inquiry is “limited..[to] whether the assertion of
arbitrability is ‘wholly groundless.” Qualcomm Inc. v. Nokia Corp466 F.3d 1366, 1371 (Fed.
Cir. 2006) (applying Ninth Circuit law)'If the court finds that the asg®n of arbitrability is not
‘wholly groundless,’ then it mustay the trial of the action pemdj a ruling on arbitrability by an
arbitrator.” Id. at 1372.

Accordingly, the Court will first address wther the parties clearly and unmistakably
intended to delegate the power taide arbitrability to the arbitrat. The Court will then address
whether the assertion of arlailrility is wholly groundless.

A. Clear and Unmistakable Intent

Defendant argues that the explicit incogtarn of “the ModeEmployment Dispute
Resolution Rules of the [AAA]” (“AAA Rules”) inthe arbitration clause in the Letter Agreement
evinces a clear and unmistakable agreement thatigne of arbitrabilitywould be submitted to

arbitration for resolution. Def. Mot. at 7-@hookaszian Decl. Ex. A at 1. The Court agrees.

“When the arbitration agreement explicitly incorporate[s] rules that empower an arbitrator

to decide issues of arbitrability, the incorporatserves as clear and unmistakable evidence of tf
parties' intent to delegate suisBues to an arbitrator Clarium Capital Management LLC v.
Choudhury No. C 08-5157 SBA, 2009 WL 331588,*5 (N.D. Cal. Feb. 11, 2009k¢e also
Terminix Int'l Co. v. Palmer Ranch Ltd132 F.3d 1327, 1332 (11th Cir. 2005) (holding that by
incorporating AAA rules, including rule authming arbitrator to diermine the issue of

arbitrability, “the partieglearly and unmistakably agreed thia arbitrator should decide whether
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the arbitration clause is valid"ontec Corp. v. Remote Solution, Co., L3®8 F.3d 205, 208 (2d
Cir. 2005) (“[W]hen, as here, parties explicithcorporate rules that empower an arbitrator to
decide issues of arbitrability,éhincorporation serves as cleard unmistakable evidence of the
parties' intent to delegateduissues to an arbitrator”).

In the instant case, the arbitration clausthenLetter Agreement explicitly incorporates the
AAA Rules (see id.at 1), which provide that “[t]he arbit@tshall have the power to rule on his or
her own jurisdiction, including any objections witlspect to the existencegope or validity of the
arbitration agreement.” AAA Employment Arbitiat Rules and Mediation Procedures Rufe 6.
“The incorporation of the AAA rules in the atf@ition agreement is ‘clear and unmistakable’
evidence of the parties' intent to delegateifisue of arbitrability to the arbitratorClarium
Capital Management LL2009 WL 331588 at *Ssee also Terminix Int'l Cp432 F.3d at 1332
(holding that by incorporating AAA tes, including rule authoriag arbitrator to determine the
issue of arbitrability, “the partseclearly and unmistakably agretbat the arbitrator should decide
whether the arbitration clause is validQonte¢ 398 F.3d at 208 (holdindpat incorporation of
AAA rules was clear and unmistakable evidence ttafparties agreed thidwe arbitrator should
decide whether the arbitrah clause is valid).

B. Wholly Groundless

If “the court concludes that the parties te tgreement did clearly and unmistakably inten

to delegate the power to decide arbitrabilitatoarbitrator, then ghcourt should perform a

second, more limited inquiry to determine whetthe assertion of aitbability is ‘wholly

% Available at: http://www.dr.org/aaa/faces/rules. The@t understands that the AAA
“Employment Arbitration Rules and Mediation Bealures” are the current version of the “Model
Employment Dispute Resolution Rules of the AA#&ferred to in the Letter Agreemergee
Letter Agreement at 1 (incorporating the MoHetployment Dispute Resolution Rules of the
AAA); Def. Mot. at 8 (statig that the AAA Employment Aitration Rules and Mediation
Procedures are the “current, and applicable,”iwarsf the Model Employent Dispute Resolution
Rules of the AAA).
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groundless.” Qualcomm466 F.3d at 1371. Because the Couddithat the paées did clearly
and unmistakably intend to delegate power todkearbitrability to ararbitrator, the Court will
now conduct the “wholly groundless” inquiry. As set fortfQualcommin conducting this
inquiry:

[T]he district court should look to the scopetloé arbitration clausand the precise issues

that the moving party asserts are subjectrbitration. Because any inquiry beyond a

‘wholly groundless’ test would invade theopince of the arbitrator, whose arbitrability

judgment the parties agreedaiide by in the [agreement], thestrict court need not, and

should not, determine whether [thppellants’] [claims] are ifact arbitrable. If the
assertion of arbitrabilitys not “wholly groundless,” the drstt court should conclude that

it is “satisfied” pursuant to section 3.

Qualcomm466 F.3d at 1374.

The scope of the arbitrationatise in the instant case is broad. It encompasses “[a]ny
controversy between the partiesdte involving, or any claims airgy out of or relating to this
Letter Agreement or the breach thereof or iiRefendant’s] servicéo [Plaintiff] or any
termination of that service.” Chookaszian Decl. Kxat 1. The dispute ithe instant case relates
to stock options granted to Defendant in exchdngéis service as a consultant and member of
Plaintiff's Advisory Board.ld. The nature of Defendant’srse&e and the grant of the stock
options were first outlined in the Letter Agreemelot. Thus, the case appe#ns‘aris[e] out of or
relat[e] to th[e] Letter Agreement... or... [Defendant’s] service to [Plaintiff] or any termination
that service.” Chookaszian Decl. Ex. A at 1. Defeidaclaim that this matter should be referreg
to arbitrartion is therefernot wholly groundless.

Plaintiff contends that the atkation clause in the Letter Agrement is not implicated in thi
case. Plaintiff argues that f2adant ceased providing services in 2006, and that, as a result,
Defendant’s stock options wetancelled pursuant to the provisiasfghe Stock Agreement and

the Plan pertaining to the “cessatminService.” Pl. Opp’n at 6-7.Thus, Plaintiff contends that

“[t]his dispute” concerns and “requires interptita of the terms of the Stock Option Agreement

8
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and the Plan” and not the Letter &gment. PIl. Opp’n at 6. Plaifittontends that because neithe
the Stock Option Agreement nor the Plan includstiation clauses, Defendts claim that this
matter is subject to arbitration is without meid. at 7-8.

While Plaintiff's arguments may ultimately prove to be correct, these arguments shoulg
raised before the arbitrator. As set forth abdive Court is convinced th&tefendant’s arbitration
claim is not wholly groundlessThe arbitration clause in thetter Agreement is broad. It
provides for arbitration of anyatter “involving|] or... arising oudf or relating to th[e] Letter
Agreement... [or Defendant’s] service to” PlaihtiChookaszian Decl. Ex. A at 1. The instant
action involves: (1) issues relatitg stock options that were oiglly provided for in the Letter
Agreement, and (2) Defendant’s service (or ldekeof) to Plaintiff. The Court therefore
concludes that there is sufficient evidence that Defetglalaim that this matter is arbitrable is no
wholly groundless.See Qualcomn#66 F.3d at 1374 (“Because any inquiry beyond a ‘wholly
groundless’ test would invadeetiprovince of the arbitrator,hese arbitrability judgment the
parties agreed to abide by in the [agreement]digteict court need not, and should not, determin
whether [the appellants’] [claishare in fact arbitrable.™.

Because the Court concludes that Defenda&tdisn that this mattes arbitrable is not

wholly groundless, the Court must stagdh proceedings pursuant to 9 U.S.C. &8e

* Plaintiff also argues that this suit is not ®dbjto arbitration because it does not “touch(]
matters’ covered by the” Letter Agreement. ®bp’n at 8 (arguing thdthe ‘touch matters’
standard is irrelevant where, lasre, other contracts exist thatempass the dispute and that lack
an arbitration clause”) (citinlylirant Americas Energy Mktd.P v. 1st Rochdale Co-op. Group,
Ltd., 363 F. Supp. 2d 679, 682 (S.D.N.Y. 2008fjcor, Inc. v. Nat'l Union Fire Ins. Co. of
Pittsburgh, Pa.411 F.3d 669, 673 (6th Cir. 200%);re Hops Antitrust Litig.655 F. Supp. 169,

172 (E.D. Mo. 1987))see alsdef. Mot. at 9 (arguing that the matters in this action are arbitrabje

because the Letter Agreement provides for atiitn of “any claims... relating to th[e] Letter
Agreement”). The Court need not resolve thesiesbecause the Court is convinced that, based ¢
the broad “relating to” language the arbitration clause ingh_etter Agreement, Defendant’s
assertion of arbitration isot “wholly groundless.”Qualcomm 466 F.3d at 1374.
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Qualcomm 466 F.3d at 1374. For the same reason, Plastéfjuest that the arbitration be staye
(seePl. Mot. at 7-9) must be denied.
V. Conclusion

For the foregoing reasons, IT IS HEREBY DIERED that Defendant’®otion to Compel
Arbitration and to Dismiss or Alternatively Stdye Action in Favor ofrbitration is GRANTED
to the extent it requests a stay of this actiorainfff's Motion to StayArbitration is DENIED.

This action is STAYED until the éger of: (1) completion of the arbitration involving the same
parties and claims currently pending before theeAcan Arbitration Assoaettion; or (2) 20 days
after any ruling by the arbitrat that the parties’ clens are not arbitrable.

The Court requests that the pastconsider stipulating to a dismissal of this case without
prejudice with a tolling agreement. If the partiesnot stipulate to such a dismissal, the parties
shall file a status report regandithe status of the attation and whether the parties wish the stay
to continue every six months from the date of drder. The first statugport shall be due April
30, 2012.

The Clerk’s Office shall admisiratively close the file.

IT ISSO ORDERED.

Dated:October31,2012 %#‘ ‘ ” L
H

LUCY H.
United States District Judge
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