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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

KEITH DUNBAR, individually and on Behalffg  Case No.: 5:12-cv-003305-1k
those similarly situated,

)
)
Plaintiff, ) ORDER GRANTING LEAVE TO FILE
) A THIRD AMENDED CLASS ACTION
V. ) COMPLAINT
)
GOOGLE, INC,, )
)
Defendant. )
)

Before the Court is Plaintiff's Motion fdreave to File His Third Amended Class Action
Complaint (“Motion for Leave to Amend”)ECF No. 205. Having considered the parties’
submissions, the parties’ arguments at the Ndex 29, 2012 hearing, atfte relevant case law,
the Court GRANTS Plaintiff's Motion for Leave to Amend.

l. BACKGROUND
A. Filing of the Complaint and Motions to Dismiss

Plaintiff is a customer of “Cable One,” arternet service provider. Second Amended
Complaint, ECF No. 91 (“*SAC”) 18L In addition to providing Platiff with internet services,
Cable One provides Plaintiff and his familyth email accounts featuring @cableone.net
addressesld. Plaintiff's Cable One email account is currently serviced by Goddld] 19.

On November 17, 2010, Plaintiff filed a clasdion complaint against Defendant Google

Inc. (“Google”) in the United Statd3istrict Court for the Easteistrict of Texas. ECF No. 1
1
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(“Complaint”). In the Complaint, Plaintiff alleged that Google urfldly and intentionally
intercepted and used electron@mmmunications to display advisgments in violation of the
Electronic Communications Privacy Act, 18 U.S.C. 88 28t18eq(“ECPA”"). SeeComplaint

22-63, 71-86. Plaintiff sought tertify a class consisting of:

All persons located within the Uniteda®s who sent emails from a non-Gmail
account email address to a Gmail accasmntail address from within two years
before the filing of this action up throughdiincluding the date of the judgment in
this case...

Id. § 64. Google was served on November 30, 2EKDF No. 4. Google subsequently requested

and was granted an extension of time until February 4, 2011 to file a respdhe Complaint.
SeeECF Nos. 10.

On February 5, 2011, Google moved to disrthesComplaint. ECF No. 13. In its motion
to dismiss, Google arguaater alia that Plaintiff's ECPA claim fded because: (1) Plaintiff failed
to allege that Google’s “interception” of R#if’'s email was accomplished “through the use of a
‘device’,” a requirement for an ECPA claim, af®) the recipient of each email, the Gmail user,
gave consent to Google’s scanning of theielyaagreeing to Google’s Terms of Servidd. at 2.

On February 21, 2011, ratheathrespond to Google’s motion to dismiss, Plaintiff filed a
First Amended Complaint (“FAC”). ECF No. 1Tn the FAC, Plaintiff again contended that
Google unlawfully and intentionglintercepted Plaintiff’'s email® violation of the ECPA.d. |
6. However, Plaintiff includeddditional allegations to addi® Google’s arguments, in Google’s
motion to dismiss the Complaint, regarding consedttae failure to assertdevice, as is required

to bring a claim under the ECP/&ee id{ 1 49-50, 59-60, 66, 69, 71-72, 75-76, 79-149. Plaintiff

PP

proposed class definition remained unchandseke idJ 190.

Google moved to dismiss the FAC onida 10, 2011. ECF No. 23. Google arguddr
alia that Plaintiff failed to state a claim under B@PA because the Gmail account holder, one of
the parties to the e-mail conmmication, consented to the gkl interception by agreeing to
Google’s Terms of Servicdd. at 2. The Court, Judge Dawlsom presiding, denied Google’s
motion to dismiss on May 23, 2015eeECF No. 61 at 8.

2
Case No.: 12-CV-03305-LHK
ORDER GRANTING LEAVE TO FILE A THIF®D AMENDED CLASS ACTION COMPLAINT




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

B. The Scheduling Order

On July 7, 2011, following the denial of Goe motion to dismiss, Google moved for a
scheduling order. ECF No. 80. Notablydgle’s proposed August 29, 2011, approximately 9
months after the filing of the Complaint, as teadline for Plaintiff to file a motion for class
certification. Id. at 2. Google also proposed OctoberZl,1 as the deadline to complete class
discovery.Id. Plaintiff proposed September 15, 2011hesdeadline for filing Plaintiff’'s motion
for class certification and November 23, 2011 asdbadline to complete discovery on class
certification. Id.

Google additionally proposed that discoverythe merits be stayed until after class
certification. Id. The parties mutually agreed that Rtdf’'s motion for class certification should
be heard on December 8, 2011, more than aafeéarthe filing of the Complaintld. The parties
also agreed that the deadline to amend the pleadings should be August 1d26ad3.

On September 1, 2011, the Court entered a sthgdarder. ECF No. 90. The scheduling
order set forth a September 5, 2011 deadline for Hfawmt(1) amend the pleadings, and (2) file &
motion for class certificationld. at 1-2. The scheduling order fuet provided that the deadline
for completing discovery relating toads certification was October 25, 201d. at 2. No deadline
was provided for the completion of discovery oe therits. Indeed, pursuant to Google’s reques
the Court provided that, until resolution of Pl#iftg motion for class certification, discovery

would be limited to class certification issudd.

C. Plaintiff Learns that Emails Receivedon Plaintiff's Cable One Account are
Scanned by Google

During a meet and confer on June 28, 201dodte’s counsel notified Plaintiff's counsel
that Google could produce, in pesise to certain discovery regte Plaintiff’'s own email inbox
from Plaintiff’'s Cable One email account. Motifor Leave to Amend at 3 (citing Declaration of
Sean F. Rommel in Support of Plaintiff's Matifor Leave to File His Third Amended Class
Action Complaint (“Rommel Decl.”), Ex. E-2). &htiff states that Rintiff's counsel asked
Google’s counsel how Google could produce Rifim email and Google’s counsel informed

Plaintiff's counsel that emails received by Pldfrdan Plaintiff's Cable One account were “treated
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the same as” emails received by Gmail uséts.Plaintiff contends thahis was the “first time
that Plaintiff and his Counsel became aware that Plaintiff's [Cable One] emails... were scann;
Google” in the same way as ema#eeived by Gmail users are scannkdl.

On July 15, 2011, two weeks after the June2P8,1 meet and confelPlaintiff deposed
Thompson Alexander Ivor Gawley, Google’s sgrproduct manager for the Gmail SysteSee
Declaration of Whitty Somvichiam Support of Google Inc.’s &af in Opposition to Plaintiffs’
Motion for Leave to File His Third Amended @glaint (“Somvichian Decl.”), ECF No 210-4,
Ex. A. Mr. Gawley indicated Hat certain pieces of Gmalil i@structure did perform scans and
extract information from emails received by Cable One Google Apps emails.” Reply at 4 (citif
Rommel Declaration, Exhibit O at 209:11-18, 23-24; 210:5-14; 1751176:1-2; 177:17-178:10).
For example, Mr. Gawley stated that Googlesu&ontent Onebox,” which Mr. Gawley describec
as “a piece of Gmail infrastructure,” to sd@laintiff's email and extract information, which
subsequently is stored as metad&@aeSomvichian Decl., Ex. A at 209:11-13, 211:19-21118;
at 85:4-86:13 (stating that Goodlas retained data extractedrfr scans of Mr. Dunbar’s email
since Mr. Dunbar’s Cable One email account was first transitioned to being a Google-service
Cable One email account).

In early July, after learning that Plaintiff's emails wbeng scanned by Google, Plaintiff's
counsel pushed Google to respond to two prelyaesved interrogatories and at least one
document request seeking information in Goagfessession relating Raintiff's Cable One
email account.SeeRommel Decl., Ex. E-8. The interrogatories and document requests were
originally served on May 12, 2011, priorttee June 28, 2011 meet and conflek, Ex. E-3.

Google had previously objectedtteese requests and refusegtoduce the requested information
See Id.Ex. D. In response to Plaintiff's effortstweet and confer regang Plaintiff's requests,
Google stated that Google did “not believe [flh&C] supports requests for... information” Google
“may have [regarding] Mr. Dunbar, inclundy incoming and outgoing e-mails related to
bdunbar@cableone.netld., Ex. E-9. Plaintiff contended thatformation in Google’s possession

relating to Plaintiff and his Cable One email accauas particularly relevann light of Google’s

4
Case No.: 12-CV-03305-LHK
ORDER GRANTING LEAVE TO FILE A THIF®D AMENDED CLASS ACTION COMPLAINT

ed b

=

g



United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

“revelation last Tuesday that Google scaresdbntent of cableone.netnails... and [Google’s]
repeated assertion[s] that [Plaintiff’'s] email was Gmail.Sée Id. Ex. E-8.
D. Second Amended Complaint and Motion for Class Certification
On September 15, 2011, the deadline to amengldadings, Plairffifiled his Second
Amended Complaint (ECF No. 91) (“SAC”) anast8ealed Motion for Cts Certification (ECF
No. 100) (“Mation for Class Certification”). lthe SAC, Plaintiff alleged a new class definition

which included:

All natural persons locatealithin the United States o sent emails from a non-
@gmail.com account email address to an @gmail.com account e-mail address
from within two years before the filing of this action up through and including the
date of the judgment in this case;

AND

All natural persons located within thinited States who sent emails from
non@gmail.com account email addregsesn @cableone.net account email
addressserviced by Google from within twaegrs before the filing of this action
through and including the date of the judgment in this case.

Excluded from the class are the following individuals and/or entities:

e. Individuals, if any, who seek aatidamages and profits from Google...

SAC atf 209(emphasis added).

On March 3, 2012, Judge Folsom entered a sealed order denying Plaintiff's Motion for
Class Certification “without pregice.” ECF No. 156 (“Order Denyy Class Certification”) at 1.
In the Order Denying Class Certification, Judiggsom set forth the standards governing class
certification. Specifically, Judge Bom stated that plaintiffs seialg to certify a class “must meet
the four requirements of Rule 23(&)}) the proposed class mustdzenumerous that joinder of all
members is impracticable (‘numerosity’); (2) therast be questions of law or fact common to th
proposed class (‘commonality)3) the claims or defenses of tlegresentatives must be typical o
those of the proposed clasg/ficality’); and (4) the repres#ative parties must fairly and
adequately protect the interestslod proposed class (‘fadequacy’)d. at 6 (citing Fed. R. Civ. P.

23(a)). Judge Folsom further stated that, wrehese, Plaintiff is pursng class certification
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under Rule 23(b)(3), Plaintiff must additionally shtvat: (1) “questions daw or fact common to
class members predominate over an questioestaff only individual members” (predominance)
and (2) “a class action is supertorother available methods foiitg and efficiently adjudicating
the controversy” (superiority)ld. (quoting Fed. R. Civ. P. 23(b)(3)).

Judge Folsom found that many of the requireséat class certificain were satisfied.
Specifically, Judge Folsom found that: (1) Rtdf had standing to pursue his clainse¢ id.at 9-
10); (2) Plaintiff’'s proposed classet the numerosity requiremesegid. at 10); (3) Plaintiff's
proposed class met the commonality requirensediq. at 10-14); and (4plaintiff's proposed
class met the typicality requiremesegid. at 14). Judge Folsom also found that Plaintiff and his
counsel satisfied th@dequacy requirementee idat 14-16. Judge Folsom nevertheless denied
class certification because Plaintifisoposed class was not ascertainabéeifl. at 7-9), and
because Plaintiff failed to provigesufficient trial plan for the @irt to evaluate the predominance
and superiority requirementsele id.at 16-22).

Judge Folsom held that the proposed<slaas not ascertainable for two reasddsat 7-9.
First, Judge Folsom held that the proposed class definition was “subjective” because it exclug
“those who ‘seek’ actual damages rather thanethdso have ‘suffereddr ‘incurred’ actual
damages.”ld. at 9. Judge Folsom held that “Plainsff’. subjective formulation of the exclusion
would allow prospective class members to waitdfouling on the merits before deciding whether
to exclude themselves by alleging thattiseek actual damages and profitsl’ Second, Judge
Folsom held that Plaintiff's proposed class diiton was flawed because it would include “40
million Google Apps customers who use Gmail but have a non-@gmail.com email adttteas.”
8;id. at 9 (holding that “Plaintiff [dl] not address|[] how its clasiefinition resolves the problem
that Google Apps users use Gmail but hamera@gmail.com address”). Accordingly, Judge
Folsom concluded that “Plaintiff's... proposeldss [was] not reasonigtascertainable.”ld. at 9.

With respect to superiority, Judge Folsorantfied two issues with Plaintiff's proposed
class definition. First, identifyig the potential class members, which included any United State
citizen who sent an email from a non-@ahtom email account to an @gmail.com or

@cableone.net email account withine two years before Plaintiéfaction was filed, would require
6
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reviewing the “email header logs (and possthly email content itself) for millions of Gmail
users.” Id. at 18. Many of Google’s members woulddgposed to such a review on privacy
grounds.ld. An individual action would @pear to be superior in thisspect as the plaintiff (the
non-@gmail.com account holder) would identify himself upon filing a complédhnt.

Judge Folsom also held that Plaintiff's propadrial plan, which consisted of marked-up
and highlighted court documents from other cas@s, not sufficient to allow the Court to resolve
key issues relating to superioritySee idat 20. For example, Plaiffis trial plan included a
comment stating that “Plaintiff &nipates an administrator orayp will be retained for purposes
of publishing notice, establishing a website, anthiadstering the information to and from class
members....”Id. at 19. Judge Folsom held that tbaesnment, and Plaintiff's submission of
marked up documents from other cases, didonmtide the “detailed analysis of the
‘administration of the trial’” necessary for th@@t “to evaluate the superiority requirement....”
Id. at 20 (citingMadison v. Chalmette Refining, LL 637 F.3d 551, 557 (5th Cir. 2011).

Judge Folsom reached a similar cosmua with respect to predominandel. at 22. In
Google’s opposition to the Motion for Class Ceectaition, Google had argued that “[ijndividual
issue[s] of consent will predominate’ overyacommon factual questiomsgarding how Google
processes email.Id. at 21 (quoting ECF No. 119 at 15, 17y1&pecifically, Google argued that
the parties and the Court would fegjuired to conduct dividualized inquiriesnto whether either
the sender or the recipient of each email gayeess or implied consent for Google to scan the
email. Id. at 21-22. With respect to implied consébgogle contended that determining whether|
an individual email sender or recipient implicidlgnsented to the scangiwould require inquiries
into “the knowledge, circumstances, andaw of each” sender or recipiert. at 21 (citing ECF
No. 119 at 18). After reviewing Google’s arguments, Judge Folsom held that Plaintiff had fail
“to provide a sufficient trial plafor the Court to evaluate thegotominance requirement of Rule
23(b)(3).” Id. at 22 (citingMadison 637 F.3d at 557).

In light of the issues with respect to asasrability, predominancend superiority, Judge
Folsom denied Plaintiff's Miwon for Class Certificationld. at 23. However Judge Folsom’s also

stated that his denialas “without prejudice.”ld.
7
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E. Reassignment to Judge Schneider and @nsfer to the Northern District of
California

Judge Folsom retired from the bench orrélal7, 2012, and the matter was subsequently

reassigned to Judge Schneid8eeECF No. 157. Judge Schneider ordered the parties to conduict

a Rule 26(f) conference and reptur the Court. ECF No. 159n April 20, 2012, Google filed a
Motion to Dismiss or in the Alternative, Motion Toansfer (“Motion to Tansfer”). ECF No. 160.
On May 31, 2012, the parties submitted a sealed Joint Discovery/Case Management Plan. E
No. 173.

In the Joint Discovery/Case Management Plamgsponse to a prompt requesting that the

parties describe any class action issues, Plaintiff noted that Judge Folsom had “found in favof

with respect to several key argagarding classertification. Id. at 9. Plaintiff requested that “the
Court to allow [Plaintiff] to... take additioh@iscovery on limited class certification topics,
designate additional experts, amend his Complamt,re-file his motion for class certification.”
Id. at 10. Plaintiff stated that he intendedrtier alia: “(1) reduce the scope tiie class to include
Texas residents only in support of a notice plamiatration of the class, and manageability; (2
re-define the recipients in the first class detion as to emails sent to @gmail.com email
addresses, specifically; [and]) @s Judge Folsom directedodify the class definition...[to
provide that] those claiming aetl damages must opt out..Id.

On June 7, 2012, the parties appeared before Judge Schrig@éS8omvichian Decl., Ex
D. Atthe hearing, the parties addressed Bfagrequest to amend the SAC and file a new
motion for class certification, as welé Defendants’ Motion to TransfeBee idat 5:24-6:3, 19:2-
4. Plaintiff argued that, in light of Judge Folserdenial without prejudie, Plaintiff should be
permitted to amend the SAC and fila@w motion for class certificatiorbee e.g. idat 5:16-18,
9:23-16:18. Google argued that, niahstanding the fact that Judgelsom’s denial of Plaintiff's
Motion for Class Certification veawithout prejudice, Plaintiffreould not be permitted to file
another Motion for Class Certificatiorsee idat 8:5-11. Google assertdtat Plaintiff would be
unable to remedy the issuegmtified by Judge Folsom, in p&ular the predominance of
individualized issues of conserfbee idat 16:22-18:18. Google arguttat, in any event, the

8
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issue of whether Plaintiff should be permitted another attempt to certiégs sthould be tabled
because Plaintiff had yet to actually file a new motion for class certificatibmt 8:3-9:1.

In response to Defendants’ argument that thesctertification issue should be put off untij
a later date, Judge Schneidereddfl]et's go ahead since weaready raised it and... | think |
would need to let you knowy feelings on whether or not keeathe new life into the class actior
nor not.” Id. at 9:14-17. Judge Schneider went@state: “I'm going to go ahead and accept
[Judge Folsom’s] ruling on the case. | find it —slagd without prejudicel am now looking at the
reasoning that applied themad | feel that the Plaintiffs havedtheir bite at the apple. I'll give
you a more specific ruling on this... in my memorandural’at 18:21-19:1

Judge Schneider did not issue a memorandumeoaléiss certification issue. However, on
June 22, 2012, Judge Schnieder issued a memoraadiinessing Defendants’ Motion to Transfer,
SeeECF No. 178 (“Transfer Order”). In the “Baground” section of the Transfer Order, Judge

Schneider stated:

“Plaintiff asked the Court to reopen stadiscovery and enter a new certification
that would last through earB013. But Plaintiff's requegor yet another bite at
the apple—essentially resting the case—is without merit. Furthermore,
Plaintiff's proposed plan to reopen thetderation issue likelywould not correct
the deficiencies previously identifledoy the Court. Accordingly, the Court
instructed Plaintiff during the sctieling conference on June 7, 2012 that it
would not entertain a reneweabtion to certify the class.”

Id. at 1. Judge Schneider went orotder that the case be transfdrte the Northern District of

California. Id. at 11.
A. Proceedings Before the Instant Court

Pursuant to the Transfer Order, on June2BP12, the case was transferred to the Northerr
District of California and asgned to the undersigned JuddggeeECF No. 179. On July 23, 2012,
the instant Court issued an order that, among othegghrequired the parties fite a status report
regarding the possible amendmenthedd Complaint. ECF No. 180rhe parties filed their status
report on August 3, 20125eeECF No. 192. Defendants argued thatlge Schneider’s Transfer
Order precluded any renewal of Plaintiff's class certification motldnat 2. Plainff indicated
that he intended to file a motion for leaveatoend and a second motion for class certificatldn.

at 2-3. Plaintiff stated that lveould provide more informatioregarding his proposed motions in

9
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the parties Joint Case Management Statement, which was due on August 22d 2@ aintiff
also asserted that Plaintiff, “in his statusaaSoogle Apps user [could] properly represent a class
of others similarly situatednd that such a class is mpoecluded by any prior orderfd. at 3.

A Case Management Conference was seftgust 29, 2012. ECF No. 180. The patrties
submitted their Joint Case Management Statement on August 22, 2012. ECF No. 201. In thq
Case Management Statement, the parties agam contested whether Plaintiff should be
permitted to amend the Complaint to allege a okss, and whether Plaintiff should be permitted
to file a new Motion for Class Certificatiorbee idat 1-5, 7-8. In suppodf Plaintiff's contention
that he should be granted leave to amerain®ff argued that Google had failed to produce
documents showing Google was scanning Pl&mt&imail and the email of users of Google-
serviced email accounlige Plaintiff's until after the Sepimber 15, 2011 deadline to amend the
pleadings.Id. at 3. Plaintiff also argued that, in lighit this informationPlaintiff would seek
“leave to amend his individual claims to seek fdle the unlawful interception and use of emails
sent to [Plaintiff] as a Google Apps useld.

On August 28, 2012, one day before the Case htmant Conference, Plaintiff filed this
Motion for Leave to File His Third Amendé&tiass Action Complaint (“Motion for Leave to
Amend”). In Plaintiff's proposed Third Amend&bmplaint (ECF No. 208) (“TAC"), Plaintiff

modifies portions of the SAC focus on a new class consisting of:

All Cable One users with a Cable One Google Apps email account who sent email
messages to a Gmail user or received email messages pursuant to the account
within two years before thiding of this action up though and including the date

of class certification.

TAC 1 128. The TAC further provides that “[u]p@ourt-approved notice, any Class Member
who desires to seek actual damages... mayopOR remain in the Class and be bound by the
remedies and results sought hereitd’ § 137.

Defendant filed its Opposition to Plaintiff’'s Motion for Leave to Amend on September 1
2012. ECF No. 210-3 (“Opposition”). Plaintfifed his Reply on October 9, 2012. ECF No. 214
3 (“Reply”).

10
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. LEGAL STANDARD
Under Federal Rule of Civil Procedure 15@)party may amend its pleading once as a
matter of course within 21 days &#rving it. Fed. R. Civ. Pro. 15(&). After that initial period
has passed, amendment is permitted only with the ogpparty's written consent or leave of the
court. Fed. R. Civ. Pro. 15(a)(2Rule 15 instructs that “[t]he court should freely give leave whe
justice so requires.1d. Although this rule “shouldbe interpreted with éseme liberality, leave to

amend is not to be granted automaticallydckson v. Bank of Hawa®02 F.2d 1385, 1387 (9th

Cir. 1990) (internal citation angliotation marks omitted). Courts commonly consider four factors

when determining whether to grant leave to ath€1) bad faith on the part of the movant; (2)
undue delay; (3) prejudice to the opposing party; and (4) futility of the proposed amendment.
Lockheed Martin Corp. v. Network Solutions,.Jd®4 F.3d 980, 986 (9th Cir. 199%ke also
Foman v. Davis371 U.S. 178, 182 (1962). “[I]t is the consrdtion of prejudice to the opposing
party that carries thgreatest weight."Eminence Capital, LLC v. Aspeon, In816 F.3d 1048,
1052 (9th Cir. 2003) (citin@CD Programs, Ltd v. Leighto833 F.2d 183, 185 (9th Cir. 1987)).
“Absent prejudice, or a strongewing of any of the remainingomanfactors, there exists a
presumptiorunder Rule 15(a) in favor gfranting leave to amendId. (citation omitted). “The
party opposing leave to amend beaeslibirden of showing prejudiceSerpa v. SBC Telecomms.
Inc., 318 F. Supp. 2d 865, 870 (N.D. Cal. 2004) (ciid@D Programs 833 F.2d at 187).
1. DISCUSSION

Google makes two arguments as to why Rl Motion for Leave to Amend should be
denied. First, Google argues tBadge Schneider has already d@drPlaintiff's request to amend
the SAC and bring a new motion for class cewtiilen. Opposition at 11. Google contends that
Judge Schneider’s decision is the law of the céde Second Google argudsat Plaintiff should
not be permitted leave to amend because: (1pt#fainduly delayed in seeking leave to amend;

(2) Google will be prejudiced leave to amend is granted; and (3) Plaintiff's proposed

amendments would be futil&See idat 13-20. The Court addresses each of Google’s arguments i

turn.

A. Judge Schneider’s Statements #& Not the “Law of the Case”
11
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Defendant argues that Plaintif precluded from seeking leato file his Third Amended
Complaint (“TAC”) because Judge Schneider alreamhsidered and rejected Plaintiff's request tq
amend his Complaint. Opposition at 11. As set fedgpraSection I(E), at the June 7, 2011
hearing before Judge Schneider, Judge Schnstiaexd: “I'm going to gahead and accept [Judge
Folsom’s] ruling on the case. | find it — he saithout prejudice. am now looking at the
reasoning that applied themad | feel that the Plaintiffs havedtheir bite at the apple. I'll give
you a more specific ruling on this... in my memorandurel’at 18:21-19:1.

Judge Schneider never issued a sepanataorandum addressing the class certification

issue. However, in the “Background” sectiortloé Transfer Order, Judge Schneider stated:

“Plaintiff asked the Court to reopen stadiscovery and enter a new certification
that would last through earB013. But Plaintiff's requegor yet another bite at
the apple—essentially resting the case—is without merit. Furthermore,
Plaintiff's proposed plan to reopen thetderation issue likelywould not correct
the deficiencies previously identifledoy the Court. Accordingly, the Court
instructed Plaintiff during the sctieling conference on June 7, 2012 that it
would not entertain a reneweabtion to certify the class.”

Transfer Order at 1.

Google argues that Judge Schneider’s stattsymegarding the clag®rtification issue at
the June 7, 2011 hearing and in the TranSigler establish the law of the caseeOpposition at
at 9-12. Plaintiff responds that Judge Schneideement in the Transfer Order was merely dict
because it was not “necessary te @ourt’'s determinatioto transfer venue.” Reply at 9. Plaintiff
argues that Plaintiff “neveirléd a Motion for Leave to Amend or Renewed Motion for Class
Certification, the transferring Court never madg &indings of fact or anclusions of law relating
to those unfiled Motions which we never briefed or heardld. Accordingly, Plaintiff contends
that Judge Schneider’s statements did not eskattie law of the case with respect to whether
Plaintiff should be permitted leave to amend.

The law of the case doctrine expresses the gendeahat courts Wi not reopen issues
that have already been deciddRlussell v. Commissioneé78 F.2d 782, 785 (9th Cir. 1982). The

doctrine applies equally when a céséransferred from one distritd another, as decisions made
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in a case “should continue to govern the sameesssusubsequent stages of the same case.”
Christianson v. Colindus. Operating Corp486 U.S. 800, 816 (1988).

While law of the case doctrine generally ebshies a presumption against reopening issu
already decided, the “doctrine istram inexorable command, norts limit to a court’s power.”
U.S. v. Smith389 F.3d 944, 949 (9th Cir. 2004) (intergabtations, alteratns, and citations
omitted). “Rather application of the doctrine is discretionatg.”(internal quoations, alterations,
and citations omitted). Law of the case doctsheuld not be construed as “imping[ing] upon a
district court’s power to reconsdits own interlocutor order[s] provided thathe district court
has not been divested ofigdiction over the order.Id. (quotingUnited States v. House804
F.2d 565, 567 (9th Cir. 1986p8ee also Been v. O.K. Indus., |m95 F.3d 1217, 1225 (10th Cir.
2007) (holding that, under law of the case doctridestrict courts generally remain free to
reconsider their earlienterlocutory orders”)Smith 389 F.3d at 949 (stating that “[t]he law of the
case doctrine is ‘wholly inapposites circumstances where a distrodturt seeks to reconsider an
order over which it has not been divested of jurisdictigpibfing City of Los Angeles v. Santa
Monica BaykeepeR254 F.3d 882, 888 (9th Cir. 20019j;Fed. R. Civ. P. 54(b) (“[A]ny order or
other decision, however designatdgit adjudicates fewer thah the claims or the rights and
liabilities of fewer than all the parties does not gr@action as to any ofétclaims or parties and
may be revised at any time before the entry of a judgment adjudicating all the claims and all t
parties' rights and liabilities.”). Law of tliase doctrine also shauhot be construed as
prohibiting a “successor court [from]... recorsifing] the interlocutory orders of their
predecessor on the same cadeimbert v. Eli Lilly and Cg.No. CIV 06-0874, 2009 WL 2208570,
at *4 (D.N.M. July 21, 2009) (citinBeen 495 F.3d at 1225%ee also Beed95 F.3d at 1225
(holding that law of the the cadectrine did not prohilbidistrict court from reconsidering issue
decided by prior district coultefore reassignment where “[t]second judge found persuasive
authority from other circuits” dtating a different result).

Furthermore, for law of the case doctrine pplg, “the issue in question must have been
decided explicitly or by necessary ingation in the previas disposition.”Milgard Tempering v.

Selas Corp. of Am902 F.2d 703, 715 (9th Cir. 1990) émal citations and quotation marks
13
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omitted). “A significant corollary to the doctrimgthat dicta have no preclusive effectd. When
discussion of an issue is unnecessary to the calgtision, it is properlgonsidered dicta and is
not the law of the case&see Russelb678 F.2d at 784-85. “[O]bservations, commentary, or merg
dicta touching upon issues not foligdefore the Court do not coiitsite binding determinations.”
Gertz v. Welch, Inc680 F.2d 527, 533 (7th Cir. 1982).

Here, the Court declines to follow Judge Scheesddecision for seval reasons. First, it
is not clear that Judge Schneider’s statemeriteeaiune 7, 2012 hearingdain the Transfer Order
regarding whether Plaintiff should be permitted Arobpportunity to move for class certification
establish the law of the case. Significantly, RI#inever filed a motion for leave to amend or for
leave to file a renewed Motion f@lass Certification. Rather, responding to an inquiry in the
Joint Discovery/Case Management Plan regardiass certificationssues, Plaintiff made a
request, unsupported by citation toydegal authority, that he bel@lved “to proceed in a manner
to take additional discovery omiited class certification topicdesignate additional experts,
amend his Complaint, and re-file his motion étass certification....” ECF No. 173 at 10. This

request was informal at best. Thiiss not clear that the issue was “formally before the Court...

Gertz 680 F.2d at 533. Indeed, Google argued ah#aging that Judge Schneider should decline
to consider the class certificati@sues for this very reaso®eeSomvichian Decl., Ex. D at 8:12-
9:1. Specifically, counsel for@agle stated: “So we think tod#yis premature to talk about
revisiting class certification. Thehas been no motion filed and itis extraordinary thing to ask
you to undo what Judge Folsom took a great deaime and effort on and the parties did....
Before the Court unravels all that, it seems to naéttiere ought to be a motion filed that we can
respond to that would give a reason why Yoonbr should unravel what Judge Folsom did and
revisit his order.”Id.

Furthermore, after finding that Plaintghould not be permitted to bring a new class
certification, Judge Schneideastd that he would provide faore specific ruling... in [his]
memorandum.ld. at 18:25-19:1. However, Judge Schneider ultimately declined to issue a leg
memorandum fully addressing whether Plaintiff sddug granted leave to amend. Rather, Judg

Schneider included a few sentenedslressing the issue in the Bgmound section of the Transfer
14

Case No.: 12-CV-03305-LHK

ORDER GRANTING LEAVE TO FILE A THIRD AMENDED CLASS ACTION COMPLAINT

1%

al



United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

Order. SeeTransfer Order at 1. Significantly, Judgehneider’s ruling on the class certification
issue was entirely unnecessary isalging the issues relating to Google’s Motion to Transfer.
Judge Schneider’s decision to mdus discussion of the classtdferation issue inthe Background
section of a memorandum addressing an unrelase@ suggests Judge Schneider’s statements
were mere dicta and that Judge Schneider’s ingspiecially given thdte was transferring the
case to another district, waot to bind this Court.

Moreover, to the extent Judge Schneiderlsiguwas not dicta, the Court believes the
circumstances in this case justify oesideration of Judge Schneider’s rulirtfgee Beemd95 F.3d
1225 (holding that law of the case doctrine didprohibit district court fom reconsidering issue
decided by prior district coultefore reassignment where “[tjsecond judge found persuasive
authority from other circuits” dictating a differer@sult). Several factersupport this conclusion.

First, as set forth above, Judge SchneidectejePlaintiff’'s request for leave to amend
without allowinganyformal briefing on the issue and ultimigtplaced his brief analysis of the
subject in the Background section of a memorandum addreSsmgje’s motion to transfer.
While Judge Schneider was under no obligatioexialain his rationale in denying leave to ameng
given the lack of formal briefingnal the dearth of analysis of ttesue in the Transfer Order, this
Court believes it would be imprudentrgly on Judge Schneider’s conclusions.

Second, Judge Schneider’s rulingplicitly rejects the law othe case as established by
Judge Folsom. Judge Folsom denied Plaintiff'sibfofor Class Certificatin “without prejudice.”
Order Denying Class Certificatiat 1. Moreover, Judge Folsdound in favor of Plaintiff on
several key issues relating class certificationSee idat 9-10 (finding that Plaintiff had
standing)jd. at 10 (finding that the numeigsrequirement was satisfiedyl. at 10-14 (finding
that Plaintiff's proposed clagset the commonality requiremenig; at 14 (findingthat Plaintiff's
proposed class met theptgality requirement)id. at 14-16 (finding that Rintiff and his counsel
satisfied the adequacy requiremebt)t sedad. at 7-9 (holding that Rintiff's proposed class was
not reasonablascertainable)d. at 16-22 (holding tha®laintiff failed to povide a sufficient trial
plan for the Court to evaluate the predomoeand superiority requimgents). Given Judge

Folsom’s findings in favor of Plaintiff on sens key issues and Judge Folsom’s denial of
15
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Plaintiff's motion “without prejudte,” it appears that Judge Folseontemplated that Plaintiff
would be permitted an opportunity to amend®anplaint and to bring a new Motion for Class
Certification. Nevertheless, while acknowlealgithat Judge Folsom'’s denial was “without
prejudice,” Judge Schneider did not permit Plaintiff an opportunity to bring a motion for leave
amend or a new motion for class certificatidnstead, Judge Schneidmncluded, based on a
description of Plaintiff's propesd plan for amendment of the Complaint included in a Joint
Discovery/Case Management Plan (a plan wthehCourt notes is different than the plan
presented hefpand a brief oral argument, that “Plaffdi.. had [had] their bite at the apple.”
Somvichian Decl., Ex. D at 18:24ludge Schneider’s ruling contiscwith the spirit of Judge

Folsom’s Order Denying Class Q&dation without prejudice.

Finally, after being granted an opportunity to formally brief a Motion for Leave to Amend,

Plaintiff has provided a strategy for amendment tieatieasons that will be set forth below, may
very will cure the deficiencies identified by Judge Folsomdér the circumstances, the Court
believes that Judge Schneider’s position, to thenéxteonstitutes the law of the case, should be
reconsideredSee Beem95 F.3d at 1225 (holding that lawtbe case doctrine did not prohibit
district court from reconsidery issue decided by prior distrimburt before reassignment where
“[t]he second judge found persuasive authority from other circuits” digtatidifferent result).

As set forth above, the Court concludeg:tfi) Judge Schneider’s statements do not
establish the law of the casend (2) even if they didinder the present circumstances,
reconsideration of Judge Sclier's decision is warrantéd The Court therefore proceeds to

consider the merits of Pldiff's Motion for Leave to Amend.

! SeeECF No. 173 at 10 (proposing assaconsisting of “Texas residents” who “sent [emails] to
‘@gmail.com’ email addresses”); TATL128 proposing a class consisting of “[a]ll Cable One
users with a Cable One Google Apps email accotnat sent email messages to a Gmail user or
received email messages suant to the account”).

2 Google argues that Plaintiff's Motion for LeateeAmend should be rejected because Plaintiff

has failed to satisfy the requirements for a motion for reconsideration under Local Rule 3e¥b).

Opposition at 12-13 (arguing that Piaif failed to seek leave talé a motion for reconsideration,

or to show that there is a “material differencéacat or law,” “a manifestailure by the Court to

consider material facts or dispdge legal arguments,” etc...). kaver, Google fails to cite any

authority for the proposition thatparty’s failure to comply with Lcal Rule 7-9(b) bars the Court

from reconsidering an interloary order where the Court has ativese determined that, under the
16
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B. Merits of the Motion for Leave to Amend

In determining whether leave to amend sddwg granted, Courts commonly consider
factors including: (1) bad faitbn the part of the ovant; (2) undue delay; (3) prejudice to the
opposing party; and (4) futility of the proposed amendmeatkheed194 F.3d at 986. Google
does not argue that Plaintiff's Motion for Leave to Amend has been filed in bad faith. Rather,
Google argues that: (1) Plaintiff unduly delayed@®king leave to amd; (2) Google will be
prejudiced if leave to amendgsanted; and (3) Plaintiff's proposathendments would be futile.
SeeOpposition at 13-20. The Court addreseach of thesaétors in turn.

i. Undue Delay

Google contends that Plaintiff’'s Motion fbeave to Amend should be denied because
Plaintiff has had access to the facts supporting#fiéé proposed amendments since before the
September 15, 2011 deadline to amend the plead®esOpposition at 14; ECF No. 90 (setting
case schedule).

In evaluating whether there fiaeen undue delay, the Conmiist consider “whether the
moving party knew or should have known the factd theories raised byeramendment” at an
earlier time.Jackson902 F.2d at 1388 (citing.E.O.C. v. Boeing Co343 F.2d 1213, 1222 (9th
Cir. 1988),cert. denied488 U.S. 889 (1988)). The fact ttzatditional discovery may be needed t
“fully flush[] out” a plaintiff's allegations will not excuse aghtiff's failure to include the
allegations in an earlier pleading where the addi discovery provides no wedacts or theories.
See id(“Although appellants argue that the evidentéhe Bank's representations, promises, ang
nondisclosures were not ‘fullydshed out’ until September or @ber of 1987, they cite no facts
or theories gleaned from the additional disegygeriod to support thisontention.”). When
considering undue delay, the Court must keapiimd that “[u]lndue delay by itself... is insufficient
to justify denying a motion to amendBowles v. Readd 98 F.3d 752, 758 (9th Cir. 1999).

Here, Plaintiff seeks to amend Plaintiff's class definitiomtdude “[a]ll Cable One users

with a Cable One Google Apps email account who serail messages to a Gmail user or receivq

circumstances, the order should be reconsidededordingly, for all the reasons above, the Cour
reconsiders Judge Schneider’s statements to thatakey constitute gthing more than dicta.
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email messages pursuant to the account witiinyears before theliing of this action”

(“Amended Class”). TACQ 128. In the previous iteration thie Complaint (the SAC), Plaintiff
provided a class definition theicluded “[a]ll natural persons located within the United States w
sent emails from a non-@gmail.com account email address to an @gmail.com account email
address [or a Google-serviced @cableone.net aceouait address]... withitwo years before the
filing of this action up trough and including the date of thelgment in this case” (“Original
Class”). SACT 209.

Google argues that Plaintiffas unduly delayed in seekingassert the Amended Class

because Plaintiff has had the information neggdsasupport Plaintiff's proposed Amended Clas$

definition since Plaintiff filed the SAC on Sephber 15, 2011. Opposition at 14. Google argues
that prior to September 15, 2011, Plaintiff haigrnal documents, deposition testimony, and
detailed expert report showing that emagélsaived by Cable One users were being scanned by
Google, and that Plaintiff therefore could hasgserted the Amended Gsadefinition earlierld.
Accordingly, Google contendbat Plaintiff's requesto amend is untimelyld. The Court is not
persuaded that Plaintiff unduly delayedasserting the Amended Class definition.

As an initial matter, the Court notes tlizwogle has been less than forthcoming with
respect to documents relating@oogle’s scanning of Plaintif’emails and emails received by
other Cable One users. For example, Gooufielly refused torespond to Plaintiff’'s
interrogatories and document requests sedkiiogmation in Googles possession regarding
Plaintiff's email account, propounded in May 20W&ll before the September 15, 2011 deadline
for filing Plaintiff’'s Motion for Class CertificationSeeRommel Decl., Ex. E-9 (Google stating, in
response to Plaintiff's efforts tmeet and confer regarding Plaintiff's discovery requests, that
Google did “not believe the ] supports requests for...formation” Google “may have
[regarding] Mr. Dunbar, including @oming and outgoing e-mails related to
bdunbar@cableone.net”). Google did provide sdomiments responsive to these requests in
advance of the September 15, 20&adline, and made a more stamgial production of responsive
documents after the deadlin8eeRommel Decl., Ex. F (document showing metadata extracted

from Plaintiff's email account); Opposition a{€ating that Google completed its production of
18
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documents on October 8, 2011). HowevethatNovember 29, 2012 hearing on the Motion for
Leave to Amend, Plaintiff's counsel assertiealt Google still has not fully complied with
Plaintiffs May 2011 discovery requests, incladirequests seeking information relevant to
Google’s scanning of Plaintiff'sna other Cable One user’s emaiicounts. Indeed, Plaintiff has
filed a sealed Motion to Compasserting that, more than a yedter Plaintiff's requests were
served, Google still has not produalcall the documents responsteeseveral of the requestsSee
ECF Nos. 215, 216-1.

Nevertheless, Plaintiff does ndispute that he had some information regarding Google’s
scanning of emails received by Caldllee users before September 15, 20%&eReply at 10.
Indeed, Plaintiff acknowledges thauring a meet and confer omng 28, 2011, Plaintiff's counsel
was informed that emails Plaintiff received orm @iable One email account “were treated the sar
as [emails received on] a Gmail account.” Motion for Leave to Amendsae3lsdReply at 4

(stating that “by Septembéb, 2011, the deadline to amend pleadings relating to class

certification... Plaintiff possessed enough evidencallege that Google treated Cable One Goodle

Apps accounts the same as Gmail accounts wafbel to certain activities of acquisition of
content”). Furthermore, Plaintiff concedéat during the July 15, 2011 deposition of Thompson
Alexander Ivor Gawley, Google’senior product manager for the Gmail System, Mr. Gawley
stated “that certain piesef Gmail infrastructure did perforscans and extract information from
emails received by Cable One Google Apps enialReply at 4 (citing Rommel Declaration,
Exhibit O at 209:11-18, 23-24; 21018k, 175:1-7; 176:2; 177:17-178:10)see alsdomvicihian
Decl., Ex. A (Gawley Deposition Transcript) at8%6:13 (stating that, sce Mr. Dunbar’s Cable
One email account was first tigtioned to being a Google-serviced Cable One email account,
Google has retained data extradien scans of Mr. Dunbar’'s emailyl. at 209:11-13, 211:19-
212:8 (stating that information g&cted from Plaintiff's emailasing Google’s “Content Onebox”
infrastructure is included in the metadata associated with Plaintiff's account).
Notwithstanding his knowledge of the factsoae, Plaintiff argues that his Motion for
Leave to Amend is not untimely because he mdd&rategic decision” to assert an alternative

class definition in the SAC. Regpat 5. Specifically, Riintiff argues that helected to continue
19
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with the Original Class definition in the SAC inder to: (1) “allow[] for continuity with the prior
class definitions,” and (2) “avoid wmssue of the forum selectioratise contained in the terms of
service.” Id. As discussed at the November 29, 204@rimg, Plaintiff believe that by alleging a
class that included Gmail users and asd#rGoogle-serviced email accounts whoeivedemails,
Plaintiff would trigger the forum selection clause in Gagglterms of servie and the case would
be transferred from Texas to California. Notably, the case was ultimately transferred in part
because Judge Schneider found that by approxyriatéed-summer 2011,” Plaintiff had agreed to
be bound by the Google Apps Terms of Senireluding the forum selection claus8eeTransfer
Order at 6.

The Court agrees with Google that Plaintdutd have amended the Complaint to assert t
Amended Class definition prior to Septemh8, 2011, and the Court frowns upon Plaintiff’'s
venue manipulation. However, the Court also sitlh@t Google’s own stiegic choices may have
contributed to Plaintiff’'s delain asserting the Amended Gtadefinition. Significantly, Google
knew Plaintiff was a Cable One useith a Google-serviced email ammt at least as early as May
or June of 2011Cf Tapley Decl., Ex. D at 9 (Google respamglito Plaintiff's Interrogatory No. 5
seeking information relating to Plaintiff's “bdunbar@cableone.net” email account). Google
therefore had the factecessary to argue that Plaintiff wasund by the forum selection clause in
the Google Apps Terms of Serviakleast as early as May ame of 2011, several months before
Plaintiff filed his Motion for Cass Certification. Google nevertbgs chose not to file its Motion
to Transfer until April 20, 2012, nearly a year lat&eeMotion to Transfer.Had Google filed its
Motion to Transfer earlier, Google could haveated Plaintiff's concer about including users
who received emails scanned by Ga&ogl the earlier itetaons of the Complaint. In any event,
even ignoring the role of Goags own strategic decisions @ausing the delayhe Court cannot
conclude that Plaintiff's delayas undue because Judge Folsom gave Plaintiff leave to aiBead.
Order Denying Class Certificatiat 1 (denying Plaintiff’'s Motiorior Class Certification “without
prejudice”).

The Court also notes that, since Judge Folsom deniesl adatificatiorin March 2012,

Plaintiff has been diligent in attempting to amend the pleadings and alleg@ class definition.
20

Case No.: 12-CV-03305-LHK

ORDER GRANTING LEAVE TO FILE A THIRD AMENDED CLASS ACTION COMPLAINT




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

In the Joint Discovery/Case ManagementPfded on May 31, 2012, two months after Judge
Folsom’s Order Denying Class Certificationaiptiff requested that the Court allow him
permission to take additional discovery, amenccbmaplaint, and ultimately file a new motion for
class certification. ECF No. 173 at *10. umé& of 2012, Judge Schneider denied Plaintiff's

request to present a new class definition (withpmrmitting any briefing on the issue) and ordere(

that the matter be transferred from Texas to CaliforBieeECF No. 178 at 1-2, 11. The case was$

formally transferred on June 27, 2012. ECF N&. On August 3, 2012, pursuant to an order
from this Court (ECF No. 180), the parties filed @ss$ report in which Platiff indicated that he
intended to amend his complaint and &l@eew motion for class certificatiolkeeECF No. 192 at
2-3. Plaintiff stated that h&ould address the issue more fultythe Joint Case Management
Statement which was due on August 22, 20#R2. Plaintiff did indeed provide more detail
regarding his desire to amend the Complairthe parties’ Aigust 22, 2012 Joint Case
Management StatemenfeeECF No. 201 at 1-3, 7-8. Finally, on August 28, 2012, one day
before the parties’ first Case Management Confardiefore this Court, &ntiff filed his Motion
for Leave to Amend. The Court believes Ridi's conduct following the March 2012 hearing
indicates due diligence and asde to avoid unnecessary delay.

In any event, even if the Court werectinclude that Plaintifinduly delayed in seeking
leave to amend to assert the Amended Clafgsitilen, this would notbe sufficient to deny
Plaintiff’'s Motion for Leave to AmendSee Bowlesl98 F.3d at 758 (“Undue delay by itself... is
insufficient to justify denying a motion to amef)d. Accordingly, the Courproceeds to consider
whether Google would be prejudigehe Court were to grant &htiff's motion and whether the
proposed amendments would be futile.

ii. Prejudice
Google argues that Plaintiff should be dereal/e to amend because “the timing of the
proposed amendment would prejudice... [Gooblefelaying and disrupting the course of the
proceedings.”ld. Google cites several casesupport of this contentionld. 15-16 (citing
Lockheed194 F.3d at 9865olomon v. N. Am. Life & Cas. Ins. Cb51 F.3d 1132, 1139 (9th Cir

1998);Jackson 902 F.2d at 138&oberts v. JP Morgan Chase Bank, NO®Q-CV-01855-LHK,
21

Case No.: 12-CV-03305-LHK

ORDER GRANTING LEAVE TO FILE A THIFD AMENDED CLASS ACTION COMPLAINT

=




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

2011 WL 4479455, at *6 (N.D. Cal. Sept. 26, 20BW)rleigh v. Country of MontereWo. C-07-
02332 RMW, 2008 WL 3487255, at *3 (N.D. Cal Aug. 11, 2008); v. Int'l Ass'n of Machinists
& Aerospace Worker$95 F. Supp. 326, 331-32 (N.D. Cal. 1988, 781 F.2d 1393 (9th Cir.
1986)). As discussed below, the caspsn which Google relies are inapposite.

For example, inLockheedplaintiff Lockheed Martin Cip. (“Lockheed”) brought suit
against Defendant Network Solutions, Inc. (“NSAfleging that NSI had fi@d to cancel several
domain-names that were regigeéy third parties and infringed or diluted Lockheed’s “Skunk
Works” service marklLockheed194 F.3d at 983. After theeddline to amend pleadings had
passed and after NSI had filed its motion for summary judgment, Lockin@eetl to amend its
complaint to add a cause of action for contripytdilution and to allge several additional
domain-name combinations registered with NIEL. The district court denied Lockheed’s motion
Id.

The Ninth Circuit affirmed the district court kockheed On appeal, the Ninth Circuit held
that: (1) the facts supportingglamendment were known to Lockheed before the deadline to
amend the complaint, and (2) Lockheed had daiteexplain its failue to amend earlierd. at
*986. Thus, the undue delay factor was midt. Furthermore, with respetd prejudice, the Ninth
Circuit held that the district court did not @nrfinding prejudice because allowing the amendmen
would have required the districourt to reopen discovery as no discovery had been taken with
respect to the new domain-name registratds. The Ninth Circit held that “[a]need to reopen
discovery and therefore delay the procagdisupports a... finding of prejudice...ld. The Ninth
Circuit also noted that the district court had suggested that eedikhdecision to amend after the
filing of a dispositive motion might show that the bad faith factor was preSewetLockheed 94
F.3d at 986 (“Facing a summary judgment motiorgHheed sought to amend its complaint to ad
causes of action on which discovery had not hewtertaken. The districourt noted that this
might reflect bad-faith on the part of Loadd.”). Moreover, as to Lockheed’s proposed
amendment to add a claim for contributory dduatithe Court held thdélhe proposed amendment

would likely be futile as NSI did not exercisesttkind of direct control and monitoring” over
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domain-names necessary to show that it wagibomorily liable for the third-party’s purported
dilution of Lockheed'’s trademarksd.

Here, while the class discayedeadline has passese€ECF No. 90 (providing that the
deadline to complete discovemn class certification was Octoligs, 2011)), the merits discovery
deadline has not passed. Indeed, on August 29, #ldZ ourt ordered that merits discovery
could proceed, and pursuant te tharties’ request, the Courtidiot set a deadline for merits
discovery because Plaintiff’'s Motion for Leato Amend was pending. ECF No. 207 (ordering
that “[d]iscovery may proceed as to Plainsffhdividual claims as set forth in the Second
Amended Class Action Complaint”). Thus, allogiPlaintiff to amend the Complaint would not
require a wholesale “reopeng] [of] discovery” after dscovery has been closedockheed194
F.3d at 986. The need to reopen discovery wasrttieal factor in etablishing prejudice in
Lockheed See id(“A need to reopen discovery and tfere delay the pr@adings supports a
district court's finding oprejudice....”). The absence of tHi&ctor distinguishes this case from
Lockheed.Moreover, as set forth at the Novesnl29, 2012 hearing on Plaintiff's Motion for
Leave to Amend, the Court will natopen class certification discovery.

The remaining cases cited by Google are distgsigble for the same reason. In each cas
the Court’s finding of prejudice was premisagart upon the nedd reopen discoverySee e.g.
Solomon 151 F.3d at 1139 (affirming denial of leaeeamend on the ground of undue delay and
prejudice because plaintiffimotion was filed “on the eve de discovery deadline [and]...
[a]llowing the motion would haveequired re-opening discoveryJackson902 F.2d at 1387
(finding that defendants would lduly prejudiced if plaintiffs could amend their complaint to
assert new theories of liabilithat required proof of differena€ts approximately one year after
discovery closedBurleigh, 2008 WL 3487255 at *3 (holding thgtanting leave to amend would
“significantly prejudice” defenda where plaintiff sought leave ‘®ll after the clos of discovery
and after dispositive motions ha[d] been filed_¥ri, 595 F. Supp. at 331-32 (denying motion to
amend on undue delay and prejudice grounds where motion was filed “tvgaajteaithe filing of
the complaint, two months aftdre close of discovery, and almdstrr years after the case was

originally filed in August 1980” and “the adain of a cause of action under LMRDA would
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necessitate further discovery”). Here, adegh above, while the cés certification discovery
deadline has passed, merits discovey not yet closed. Moreovéne Court will not reopen class
certification discovsy.

Google argues that, “regaedis of whether an amendnemght prolong discovery, the
need to engage in duplicative motion practiself constitutes burden sufficient to deny an
amendment.” Opposition at 16. Googhies on this Court’s decision Robertsn support of its
argument.See id(citing Roberts 2011 WL 4479455 at *6).

The Court is not persuaded. Google’s relianc®obertsis misplaced. liRoberts
defendant, in addition to moving ttismiss certain claims, movedgtike claims in plaintiff's
second amended complaint that had not bednded in Plaintiff’s initial complaintRoberts
2011 WL 4479455 at *2. Plaintiff kdanot sought leave of the Court or defendant prior to adding
the new causes of actioid. Indeed, Plaintiff ol sought leave after defdant filed its motions
to dismiss and to strike portion§the second amended complaiid. Notably, plaintiff had
previously been warned that she was not perdhtti¢add new claims or parties without seeking
the opposing party's consent or leave of the Coudyaunt to Federal Rule @fivil Procedure 15.”

Id. at *6. This warning was issued as a resuftlaintiff’'s decision tdfile a first amended

complaint without leave of Court or defendantethdays before the defendant’s motion to dismis

Plaintiff's original complant was set for hearingld. The Court had previolysstricken plaintiff's
late-filed first amended complaint and dismissed plaintiff's original complaint for failure to stat
claim. Id.

In granting defendant’s motion to strike thewly added claims, and denying plaintiff's
motion for leave to amend, this Court rejecte®abertsplaintiff's argument that “because
discovery has not started, [d]aftant would not be prejudicdxy granting” plaintiff leave to
amend.ld. The Court noted that “[d]efendant ha[d] gddy] had to file two motions to dismiss in
th[e] case....”ld. The Court reasoned th@a]llowing additional new claims at this point, under a
new theory of liability, would ceainly burden the Defendantltd. The Court further noted that,
plaintiff, who was proceeding pro,stald] repeatedly failed to ce the deficiencies contained in

the complaints presented thus fald. at *7. Indeed, in two and alhgears of litigation, Plaintiff
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had failed to satisfactorily pledeer claims; thus, allowing furer amendment would likely be
futile. Id. Moreover, “it appear[edhat [p]laintiff ha[d] beediving in the subject property
without making any mortgage payments since at least 2008d..."Thus allowance of another
amendment would unduly prejudice Defendant’

Here, unlike the plaintiff ilRobertswho had made repeated uosessful attempts to plead
a valid claim {d. at *6-7),Plaintiff has filed only one Motiofor Class Certification and, while
Judge Folsom denied class certification, his ofaeored Plaintiff in several key respectee
supra Section IlI(A). Moreover, unli& the plaintiff inRoberts who failed to seek leave of court
before filing her second amended complaint, Rifainas sought leave of court prior to filing his
TAC. See Robert2011 WL 4479455 at *6. Furthermore, as will be discusdea Section
[11(B)(iii), the Court is not conviced that allowing Plaintiff tamend his Complaint would be
futile. See Roberf2011 WL 4479455 at *7 (noting thdtaving further amendment would likely
be futile). Accordingly, Plaintiff's reliance dRobertsis misplaced®

Google also argues that, ifaftiff is permitted to amend his class definition, Google will
be prejudiced because significant additionatdvery will be required. Opposition at 16-17.
Google notes that, in the Joint Discovery/Clsgagement Plan submitted in Texas, Plaintiff
indicated that Plaintiff would nedd take additional discovery support of Plaintiff's renewed
Motion for Class Certificationld. (citing ECF No. 173 at *11)Google contends that the
additional discovery required would be “both erdive and burdensome.” Opposition at 16. As
discussed above, this Court wilbt reopen class digeery. Thus, Google’s argument is moot.

For the reasons set forth above, the Court finds that Google would not be unfairly
prejudiced if the Court granBlaintiff leave to amend.

iii.  Futility
Google also argues that theposed third amended complafiftAC”) fails to cure the

defects that led Judge Folsom to delass certification. Opposition at 17-28ccordingly,

% To the extent Google cit&dlomonJacksonandAcri for the proposition it Google would be
prejudiced “regardless of whether amendment might prolong discoveryseeOpposition at 16
n. 26), these cases are distinguishable for the reasons seiujorgh
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Google contends that Plaintiff's proposed amendments are futile and Plaintiff’s Motion for Led
to Amend should be deniedd.

“A motion for leave to amend may be deniti appears to be futile or legally
insufficient.” Miller v. Rykoff-Sexton, Inc845 F.2d 209, 215 (9th Cir. 1988). A proposed
amendment is futile “if no set of facts cangreved under the amendment to the pleadings that
would constitute a valid and ffigient claim or defense.’ld.

Here, Judge Folsom denied Plaintiff's motiorcéutify the Original Class because Plaintiff
failed to show that the ascertainability, supgty, and predominance requirements were 1Beé
Order Denying Class Certificatiat 7-9, 16-22. While the Court declines to formally resolve
whether Plaintiff's Amended Céa definition cures the deficieesi identified by Judge Folsom,
the Court concludes that the amermahits would not necessarily be futile. Accordingly, in light of
Rule 15(a)’s prescription that eds should “freely give leave whéustice so requires,” the Court
thinks it prudent to allow Plaintiff leave to @md so that his Amended Class definition may be
fully tested in the context of a Motion for Class Certification.

First, with respect to ascertainabilifydge Folsom found that the class was not
ascertainable because Plaintiff excluded those who “seek” actual damages rather than those
have “suffered” or “inarred” actual damagedd. at 9. Thus, under the Original Class definition,
“prospective class members [could] wait for Bngi on the merits before deciding whether to
exclude themselves by alleging that tlseek actual damages and profitid”

In the TAC, Plaintiff eliminates the languamethe paragraph setting forth the class
definition excluding individuals o seek actual damages. Thaembership in the Amended
Class is no longer dependent on whether awiddal seeks actual damages, which as Judge
Folsom noted is a condition that could chaagany point during the pendency of the action.
Rather than define the class by whether an iddali seeks actual damagB&intiff provides in a
paragraph, separate frdire class definition, thdfu]pon Court-approveaotice, any Class
Member who desires to seek actual damagesay. opt-out OR remain in the Class and be boung
by the remedies and results sought herein.” TA37. Thus, it appearsath) under the TAC, an

individual seeking actual damagymay opt-out of the class dugi the opt-out period following the
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distribution of class notice. However, oncattperiod has passed, tinéividual is bound as a
member of the class regardless of whethenhg subjectively decide he would prefer actual
damages. Thus, Plaintiff’'s andment to the class definitiappears to address Judge Folsom’s
concern.

Plaintiff's Amended Class defition also appears to addrekglge Folsom’s concern that
Plaintiff's Original Class definition (which included any na@gmail.com user sending an email t(
an @gmail.com or @cableone.net account) wowddvertently encompass the approximately “4(
million Google Apps customers who, while technically Gmail users, have a non-@gmail.com
email address.’ld. at 8;id. at 9 (holding that “Plaintiff [didhot address[] how its class definition
resolves the problem that Google Apps usees@®ail but have a non-@gmail.com address”).
The Amended Class is defined to include “Cabies users with a Cable One Google Apps email
account....” TACY 128. Thus, unlike the Original Class deftion, the Amended Class definition
does not depend on distinguishing Gmail users fnomGmail users. Judge Folsom’s concern
that the class definition wouldadvertently include Gmail/@gle-Apps users with non-@gmail
addresses is therefore moot.

Plaintiffs amendments also appear tlweess Judge Folsom’s comments regarding
predominance. Judge Folsom had conceratsitidividualized isses of consent would
predominate in this case. Order Denying Classif@ation at 21-22. For example, as argued by
Google in its opposition to Plaifits Motion for Class Certificationeven if the Court were to find
that users did not explicitly consent to Gagglscanning of emails by accepting Google’s Terms
of Service and privacy policies, individual usersenders may still have implicitly consented to
the scanningld. at 21 (citing ECF No. 119 at 18). Whetheradividual user osender implicitly
consentedequires inquiries into “thknowledge, circumstances, aactions of each” sender or
recipient. Id. at 21 (citing ECF No. 119 at 18). Afte&viewing these issues, Judge Folsom held
that Plaintiff's trial plan, whikb consisted of marked-up and highlighted court documents from
other cases, did not provide sufficient informationthe Court to conclud#hat individual issues

would not predominateld. at 22. Google argues that Judiggsom’s concerns regarding the
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predominance of individualized issues of consent are not resolved by the TAC or the Amendd
Class definition containedehein. Opposition at 18-19.

The Court agrees that the potential for wndilialized issues of consent may present a
barrier to class certification. ASoogle notes, courts have “den[ieertification where, as here,
guestions of consent depend on indualized evidence.” Opposition at E&e e.gLewallen v.
Medtronic USA, In¢.C 01-20395 RMW, 2002 WL 31300899,*4t(N.D. Cal. Aug. 28, 2002)
(finding that predominance requirement was notimeart because “various affirmative defenseg
require individualized progincluding... consent”).

Nevertheless, the Court does notdagufficient evidence at thsgage to conclude that the
individualized consent issue@gle has identified, spewhélly the implicit consent issues, will
affect a significant proportion of the class such that the predominance requirement will not be
Plaintiff contends that whether Cable Onemssconsented to the scanning will turn on an
examination of Google’s terms of service and ldsares to those users4otion for Leave to
Amend at 19. At the November 29, 2012 heartagogle contended that, @v if the terms of
service and disclosures provideddable One users did not infoindividual Cable One users that
Google was scanning their emails, individual useay have acquired this information in other
ways, such as from press covera§eeTranscript of Novembe29, 2012 Hearing at 45:19-24
(Google arguing that users couldvbdearned the details of Goe# scanning of users’ emails
from a variety of sources includj Google’s terms of service, tutals, disclosures, press coverag
of the issue, and users’ “own personal practieis respect to e-mail”). All the sealing of
documents in this case in Texas as well agtteampts to seal documents before this Court
undermine Google’s claim that Google’s disclosurassers or the presswerage reveal the full
scope of Google’s scanning of user’s emails. tldrecord, the Court cannot conclude that the
individualized questions of coast that Google raises would daeminate such that granting leave
to amend would be futile.

Furthermore, the Court notes that Jueigésom’s holding on predominance was based on
Plaintiff's failure to include sufficient information Plaintiff's trial plan to enable the Court to

reach a conclusion as to whether individual issue$ as consent would predominate. Order
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Denying Class Certification at 22. Judge Folsom’s denial of class ceificg@thout prejudice,
reflects Judge Folsom’s belief tHaaintiff might be able to providrirther information that would
show that the individualized congessues Google hasisad would not predominate. This Court
believes that it would be prudent to permit thetipa to present evidence regarding the consent
issue and have such evidence tested in thexbot a renewed Motion fcClass Certification.

Judge Folsom also found that Plaintiff hailieié to show that a class action would be
superior to individual actions.udge Folsom identified two issues relating to superiority. First,
Judge Folsom stated that thereuld be significant potential privaggsues involved in identifying
the potential members of the Original Clags. Specifically, Judge Faden stated that, because
the Original Class included any United Stat#izen who sent an email from a non-@gmail.com
email account to an @gmail.com or @cableonesn®til account, identifpg the potential class
members would require reviewingetbemail header logs (and posyilthe email content itself) for
millions of Gmail users.”ld. at 18. “[P]Jresumably many Gam users would have privacy
concerns about such an efftrtcatalog their correspondencdd.

Although the Court will not decidhis issue at this stagidie Amended Class definition
appears to eliminate Judge Folsom’s privaayceons. The Amended Class includes “Cable One
users with a Cable One Google Apps email account....” JA@S. Identifying the Amended
Class members can likely be accomplished thr@ugdview of account information from Cable
One. Thus, unlike the Original Class, idgntig Amended Class members will not require an
invasion of thousands of Gmail user’s privadyhe privacy concerns assated with identifying
the Original Class members therefore appear nog¢ tan issue with respectthe Amended Class.

In addition to the aforementioned privacy issukglge Folsom helddhPlaintiff had failed
to show the superiority requirement wast foecause Plaintiff’'s Trial Plan did nptovide the
“detailed analysis of the ‘admstration of the trial’” necessary for the Court “to evaluate the
superiority requirement....” Ord®enying Class Certification @0. The Court believes Plaintiff
should be permitted an opportunity to provide aerdetailed explanation for his plan for the

administration of the trial in the amended Motion Class Certification. Google has not shown
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that Plaintiff could not present adequate plan for administeritige class action. Thus, the Court
declines to find futility on this grountl.

For the reasons set forth above, the Court fthdsPlaintiff's proposed amendments woulg
not necessarily be futile. The Court@masizes that its statements abovenateneant to be
conclusive with respect to whether PlditgiAmended Class definition satisfies the
ascertainability, predominance, supety, or any class certificaih requirements. The Court has
merely concluded that Plaintiff's proposed amendments amecetssarilyfutile such that leave to
amend should be denied. Accordingly, in lighRafle 15(a)’s instruction that the Court should
“freely give leave when justice so requires,” @aurt believes it prudent to grant Plaintiff leave tg
amend and to allow Plaintiff to file a new motion for class certification.

IV. CONCLUSION

For the reasons set forth above, Plaintiffigtion for leave to file his Third Amended
Complaint is GRANTED. Plaintiff shall filais Third Amended Complaint by December 14,
2012. Plaintiff shall file his &ond Motion for Class Certificat by January 28, 2013. Plaintiff's
Motion for Class Certificton shall be heard on A 18, 2013 at 1:30 p.m.
IT IS SO ORDERED.

Dated: December 12, 20 i‘% #‘ ‘ ‘ L
H

LUCY H.
United States District Judge

* The Court additionally notes that no fahtrial plan is required by Rule 2%ee Sullivan v.
Kelly Services, Inc268 F.R.D. 356, 365 (N.D. Cal. 2010)dthing inRule 23requires Plaintiff to
submit a formal trial plan along with her motion @ass certification.”).Nevertheless, Plaintiff
should address any concerns regarding the adnaitist of this class actn in Plaintiff’'s second
Motion for Class Certification.
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