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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No.: 12-CV-03373-LK
BE IN, INC., a New York Corporation
ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS PLAINTIFF'S
FIRST AND FOURTH CAUSES OF
ACTION WITHOUT PREJUDICE AND
GRANTING WITH PREJUDICE
DEFENDANTS' MOTION TO DISMISS
PLAINTIFF'S THIRD CAUSE OF
ACTION

Plaintiff,
V.

GOOGLE INC., a California corporation,
YOUTUBE, LLC, a Delaware limited liability
company, and GOOGLE UK LTD., a private
limited company registered in England and
Wales,

Defendants.

N N N N N N N N e e e e e e

Plaintiff Be In, Inc. (“Be In”), the deveber of http://camup.com and its associated
software (“CamuUp”), filed thisction against Defendants Goodle;. (“Google”), YouTube, LLC
(“YouTube”), and Google UK Ltd. (“Google UK")eeking damages and injunctive relief to
remedy Defendants’ alleged misappropriation ofdraelcrets, copyright infringement, breach of
contract, and breach of implied contract stemnfiiagn Google’s release of software allegedly
similar to CamUp. Second Am. Compl., ECF No.(82AC"). Defendants move for dismissal of
Be In’s first, third, and fourtlelaims: misappropriation of trade secrets, breach of implied contra

and breach of contract. Mot. to Dismiss,FER0. 64 (“MTD”). Defendants also move for

1
Case No.: 12-CV-03373-LHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS PLAINTIFF'S FIRST AND FOURTH CAUSES OF
ACTION WITHOUT PREJUDICE AND GRANTING WITH PREJUDICE DEFENDANTS’ MOTION TO DISMISS
PLAINTIFF'S THIRD CAUSE OF ACTION

ct,

Dockets.Justia.c

DM


http://dockets.justia.com/docket/california/candce/5:2012cv03373/256675/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv03373/256675/80/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R R R
0o N o 0NN WN P O ©OW 0o N o o dN WwN B O

dismissal of Be In’s request for statutory copyright damaddeblaving considered the
submissions of the parties, the relevant lavd the record in this case, the Court GRANTS the
Motion to Dismiss with leave to amend as to Bs first and fourth claimand with prejudice as
to Be In’s third claim. Be In agrees not tekestatutory copyright damages, so the Court GRANT
the Motion to Dismiss this request.

. BACKGROUND

A. Factual Allegations

Be In is the maker of CamUp,“social entertainment consumption platform that allows &
group of friends to simultaneously watch, listeratcéind collaborate around shared videos, musig,
and other media, such as educational contendaadments, in a real-time, trusted environment.”
SAC { 1. Each user on CamUp is given a virtumdm,” consisting of a large frame for viewing
media, smaller video frames for video chatipgrants, a sidebar for text-based chatting, and a
shared, editable playlist for controlling the content of the media frigh27. As a platform,
CamUp is “designed to create a sense of intimacy, familiarity, and tidisY.28.

CamUp was conceived in 2007, developed ¢hre subsequent years, and publicly
announced in March 2011 at the SXSW Interactive conference in Austin, TeexX§s18, 24.
Representatives from Google attended theeremnice and viewed demonstrations of Camtd]
33. When Be In demonstrated CamUp in Caniieance the following month, “[a]t least one
senior Google and YouTube executive” was preddn{] 36. In April and May of 2011, Be In
reached out directly to Richard Robinsongamployee of Google UK, a wholly-owned Google
subsidiary, to pitch CamUp as part of a &rgonfidential business strategy for turning the
“massive—nbut unstructured and largely anonymous—@se[s]” of “first party content partners
(like Google)” into an “oganized social community that woutaster shared social experiences.”

Id. 19 38—-40.
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Be In executives met with Robinson on or about May 12, 20d.1§ 47. Prior to the
meeting, Be In represented to Robinson thaished to share trade secrets and confidential
business strategies, but would only do so withprotection of a nondisclosure agreemieht.

19 44-45. Google agreed to enter into an NDA aefdgred a nondisclosure agreement that Be |
electronically signed (the “NDA”)Id. 1 46;see alsd&CF No. 64-2 (copy of the NDA). Pursuant tc
the NDA, Be In disclosed itafidential strategies, including a method for integrating CamUp
into the YouTube video streamisgrvice by way of a button thdtavs users to jointly view a
given YouTube video in “CamUptsusted social environment.” SATC41. Following the meeting,
Be In emailed Robinson with a summary of “laegpects” of the confidential Be In strategies.

1 52. Be In executives were pleased withittreeting and expressed appreciation for the
protections provided by the NDAd. 1 55, though neither Robinson nor any of the Defendants
ultimately followed up on the meeting and Rodmn ceased responding to Be In’s em&dlsy 56.
However, Be In alleges on information andidfethat, following the meeting with Robinson,
Defendants repeatedly visited the CamUp web$or the purpose of copying the CamUp
platform.”Id. § 57.

On or about June 28, 2011, less than two hmatfter Be In's meeting with Robinson,
Google launched a video chat utility calledditfouts” as part of its new “Google+” social
network.ld. 1§ 60—61. Hangouts was “virtualigentical” to CamUpld.  61. Both products had
“a large, central frame, for viewing shareddiaé positioned above “up to ten smaller video
frames, organized in a single row” fdisplaying participants’ video feedsl. § 62. Be In alleges
that the frames for Hangouts and CamUp “werginmlar proportions,” bottnad “large and bulky”
buttons, both put their respective logos in the ujgfecorner, and both featured similar icons for
indicating a “free seat” ithe video chat sessioldl. { 64. On August 18, 2011, Google integrated
Hangouts into YouTube “using the precise mecharaad strategy . . . disclosed to Google durin

the May, 2011 meetingld. 1 68. Be In alleges that Hangouts @sdsubsequent integration into

L While 7 47 of the SAC refers to a May 12, 20i€eting, the surrounding context makes it clear
that the year was a typographical error arad the meeting allegedly took place in 2011.
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the Google product line was “thegpise strategy Be In had skdmwith Google in confidenceld.
172

Based on the foregoing allegations, Canfldpught this actionalleging that (1)
Defendants misappropriated Bettade secrets learned in conti@g with the May 2011 meeting,
(2) Defendants infringed Be In’s copyrighttimee CamUp website, (3) Defendants breached an
implied contract not to use Be In’s confidenbalsiness strategies without compensating Be In fq
such use, and (4) Defendants breached timel@awebsite’s terms of service by visiting the
CamUp website for the purpose of copying, daaling, reproducing, diskiting, or exploiting
portions of the CamUp weibs for commercial purposekl. 1 78-103. Defendants move the
Court to dismiss the first, third, and fourth clairas,well as Be In’s requer statutory copyright
damages. ECF No. 64.

B. Procedural History

Be In filed its SAC on June 10, 2013. ECF 6. Defendants filed a Motion to Dismiss
the first, third, and fourth claims of tf8AC on July 7, 2013. ECF No. 64. Be In filed an
Opposition to the Motion to Dismiss on Augids 2013. ECF No. 65 (“MTD Opp.”). Defendants
filed a reply on August 15, 2013. ECF No. 69.
. LEGAL STANDARD

A. Motion to Dismiss

A motion to dismiss for failure to state a claim under Rule 12(b)(6) tests the legal
sufficiency of a complainfNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In considering
whether the complaint is sufficient to state a clahme, court must accept aisie all of the factual
allegations contained in the complaiAshcroft v. Igbal556 U.S. 662, 678 (2009). However, the
court need not accept as true “allegations thatraditt matters properly subject to judicial notice
or by exhibit” or “allegations #t are merely conclusory, unwanted deductions of fact, or
unreasonable inferencesii’re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 2008)

(internal quotations omitted). While a complaint need not allege detailed factual allegations, it
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“must contain sufficient factual matter, accepted as tautstate a claim to relief that is plausible
on its face.”lgbal, 556 U.S. at 678 (quotingell Atlantic Corp. v. Twomb\650 U.S. 544, 570
(2007)). A claim is facially plausible when itlfaws the court to draw the reasonable inference
that the defendant is liadfor the misconduct allegedd. at 678. “Determining whether a
complaint states a plausible claim for relief [is] a context-specific task that requires the
reviewing court to draw on its judal experience and common sendd.’at 679.

B. Leaveto Amend

If the Court determines that a complaint shdagddismissed, it must then decide whether
grant leave to amend. Under Rule 15(a) of thdeFad Rules of Civil Procedure, leave to amend
generally shall be denied onfyallowing amendment would unduprejudice the opposing party,
cause undue delay, or be futile, or i tmoving party has acted in bad fatBee Leadsinger, Inc. v.
BMG Music Publ'g512 F.3d 522, 532 (9th Cir. 2008).
1.  ANALYSIS

The Court addresses each claim subject to dishirstiae order of its gmearance in Be In’s
SAC.

A. Misappropriation of Trade Secrets

Defendants argue that this Court should égssmBe In’s claim under the California Uniform
Trade Secrets Act (“UTSA”) because Be In has thiteplead facts sufficient for the Court to find
that Defendants misappropriated trade secrethépurposes of UTSAor the reasons stated
below, the Court agrees with Defendants and DOEBES without prejudicBe In’'s UTSA claim.

“Misappropriation of trade secrets is an intentional kC, Inc. v. Kadisha78 Cal. App.
4th 1368, 1382 (Cal. Ct. App. 2000). “To state a eaafsaction for misappropriation of trade
secrets under the Uniform Trade Secrets Act a.plaintiff must plead two primary elements: (1)
the existence of a trade secret, and{isappropriation of the trade secréi¢culmage
Diagnostics Corp v. Terarecon, In@60 F. Supp. 2d 941, 950 (N.D. Cal. 2003) (citimg CCiv.

CoDE § 3426.1(b)) (footnote omitted). Pleading misampiation is required, as “[a]lleging mere
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possession of trade secrets is natugh to survive a 12(b)(6) motiorPellerin v. Honeywell Int'l,
Inc., 877 F. Supp. 2d 983, 989 (S.D. Cal. 200@ernal quotations omitted).

The UTSA defines “misapproptian” as, in relevant part,

“(1) Acquisition of a trade secret ofather by a person who knows or has reason to
know that the trade secret was acquired by improper means; or

(2) Disclosure or use of aatle secret of another withoexpress or implied consent
by a person who . . . [u]sed improper means to acquire knowledge of the trade
secret.”

CaL. Civ. CoDE § 3426.1(b)(1) and (2). Plaintiffs do regecify which form of trade secret
misappropriation Defendants allegedly comnditteither acquisition by improper means or
disclosure/use by improper meah®wever, Plaintiff's allegationappear to focus on alleged use
by improper means. Nonetheless, regardlesiseoform of misappropriation, Plaintiff fails to
allege impropriety by Defendants.

Both forms of trade secret misappropriation regthat the acquisitioar disclosure/use of
a trade secret be committed by “improper means.” “Improper means” is itself a defined term,
which by statute “includes theft, bribery, misrepregaéon, breach or inducement of a breach of ¢
duty to maintain secrecy, or espionage through electronic or other mebi8s3426.1(a). It
follows that where an UTSA plaintiff seeksdbow misappropriation by fbach or inducement of
a breach of a duty to maintain secregag,, that party must demonsteathat the defendant (1) had
a duty to maintain secrecy, and (2) breached that duty.

Be In’s apparent theory of misappropriatisrbased on Defendants’ “breach or induceme
of a breach of a duty to maintain secrecyal QCiviL CoDE § 3426.1(a)cf. MTD Opp. at 10-11.
The Court agrees with Be In that by pleadingftrenation of the NDA and the subsequent transf
of confidential information to GooglUK, “Be In has pled in detdiow its trade secrets were . . .
disclosed under an obligation ednfidentiality,” and therefer successfully pleads “a duty to
maintain secrecy” for the purposes of UTSA. MTD Opp. at 10sd4;alscSAC Y 47-51

(describing the NDA and Be In’s disclosurestobinson). However, Be In does not allege a
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breachof that obligation as is required by the textlud statute. Be In’s only relevant factual
allegations are found in two conclusory stateme3geMTD Opp. at 11 (relying on these two
statements to rebut Defendants’ argument‘®atin is no longer claiming that Mr. Robinson ‘or
anyone else’ communicated these traderets to Google”). First, Be &lleges that “[t]he features,
strategies, and collaborationsdertaken by Google since the launch of Hangouts constitute the
misappropriation and unauthorizeceusf Be In’s trade secretdd. { 75. Second, Be In alleges
that “Defendants have acquiredsclbsed, and/or used or intenduse Plaintiff's trade secrets
through improper means.” SAC 1 80. Neither speallly alleges that Google breached its
obligation of confidentiality in aagring, disclosing, or using Plaifits trade secrets. Accordingly,
Be In fails to allege that Defendants used imprapeans to acquire, disclgs® use Be In’s trade
secrets. Without a showing of improper meansQbert finds that Be In’'s SAC fails to properly
plead impropriety, an essential element ofJAIBA trade secret misappropriation clgim.

Be In’s arguments against Defendants’ Motto Dismiss are unavailing. Be In claims,
without support, that the SACtgcitation of “disclosure . . nal subsequent use” of an alleged
trade secret to and by Defendants is “more thdficient to state a claim for trade secret
misappropriation.” MTD Opp. at 9-10, 13-14. On toatrary, a UTSA g@intiff must plead
misappropriation, and misappropriation requitesuse of improper mesuo acquire knowledge
of the trade secrefeeCaL. Clv. CoDE § 3426.1(b).

Further, none of the cases Be In cites arpant. None of them address the specific issue
in this case, namely, whether a misappropriatiaim can survive a motion to dismiss where the
claim is premised on a breach of an obligatiosexrecy but the plaintiff does not allege such

breach in his complairitin TMX Funding, Inc. v. Impero Technologies, Ji¢o. 10-CV-00202,

2 The Court notes that Be In could have allegeproper means by alleging disclosure or use of 4
trade secret in violation of the parties’ ND@eeAjaxo Inc. v. E*Trade Grp., Inc37 Cal. Rptr. 3d
221, 255 (Cal. Ct. App. 2005) (holding that disclosurese of a trade sestrin violation of a
nondlsclosure agreement is disclosure or use by improper means).

® That Be In has struggled fimd on-point case law is not suiging. It is rare that a party
possessing a valid and enforceable NDA wouldwgtteo build an UTSA claim without also
alleging a breach of the NDA in the UTSA claifi/hile [an] NDA might not be [the] only
theoretical path to recovery for the alleged misappation of . . . confidntial information, it is by
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2010 WL 2509979 (N.D. Cal. June 17, 2010), thegad misappropriation was based on thdft,
at *1, and the pleadings specificallileged “the misappropriatedfammation, . . . the method used
to misappropriate the information, and the [] date on which the information was
misappropriated.id. at *12. SOAProjects, Inc. v. SCM Microsystems,,Iho. 10-CV-01773,
2010 WL 5069832 (N.D. Cal. Dec. 7, 2010), is also inapposite be&&ausProjectslid not
involve a plaintiff who had neglésd to allege a breach of anlightion of confidentiality by the
defendantsld. at *10-11. LastVinyl Interactive, LLC v. GuarindNo. 09-CV-0987, 2009 U.S.
Dist. LEXIS 41498 (N.D. Cal. May 1, 2009), is dtby Be In only for the proposition that “it
would be unreasonable to require [plaintiffld®monstrate . . . the precise ways in which
[d]efendants may have used [pl#i's] trade secrets, given & [d]efendants are the only ones
who possess such informatiomd’ at *21;seeMTD Opp. at 14Vinyl Interactiveis
distinguishable because in the instant case Badrfailed to plead impropriety at all which is a
necessary element of a misappropriation cldine modest allegations necessary to plead
impropriety fall far below th@recise showing discussed\imyl Interactive

Because Be In fails to plead suffici¢atts underlying its misappropriation claim, the
Court GRANTS without prejudice Defendants’ Mmiito Dismiss Be In’s cause of action under
the UTSA. Under Rule 15(a), leave to amendegelly shall be denied only if allowing
amendment would unduly prejudice the opposing padyse undue delay, or heile, or if the
moving party has acted in bad faiBee Leadsingeb12 F.3d at 532. Because none of these
conditions are met, the Court finds it appropriatgrant Be In leave to amend its complaint and
plead additional facts isupport of its claim.

B. Breach of Implied Contract

Defendants move the Court to dismiss Be tt&m for breach of implied contract, arguing

that the alleged implied contract conflicts wikle express terms of the NDA, does not contain

far the simplest and most promising path. . . . Proving an intentional breach of the NDA would
[plaintiff] most of the way, if not all the wayp recovery under its various tort claimStonyfield
Farm, Inc. v. Agro-Farma, IncNo. 08-CV-488, 2009 WL 3255218 (D.N.H. Oct. 7, 2009).
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material terms, and is an unenforceable “agesdrto agree.” MTD at 14-22. Be In claims that it
formed an implied-in-fact contract with Defendattiat conditioned Be In’s confidential disclosur
of its proprietary information oBefendants’ agreement to make us the information only after
licensing the CamUp platform. SAC 1 53, 93-95. Thart agrees with Defendants that the
implied contract covers the same subject matsrthe express terms of the NDA, and therefore
GRANTS with prejudice DefendastMotion to Dismiss Be In’slaim for breach of implied
contract.

As a preliminary matter, the parties agree that California law controls Be In’s implied
contract claimSeeMTD Opp. at 19 n.5; MTD at 14 n. 4. Contta may be formed expressly or by
implication.Guz v. Bechtel Nat. Ind8 P.3d 1089, 1101 (2000). An implied contract arises “from|
the parties’ conduct evidencing thactual mutual intent to create . enforceable limitationsid.
(emphasis omitted). However, “it is well settled that an action based on an implied-in-fact or g
contract cannot lie where there exists betweerptrties a valid express contract covering the
same subject matter’ance Camper Mfg. Corp. v. Republic Indem.,@d.Cal. App. 4th 194, 203
(Cal. Ct. App. 1996). Instead, tk&press contract controlSee idThis is consistent with
California statutory law, which pwides that “[tlhe execution of a contract in writing . . .
supersedes all the negotiations or stipoest concerning its matter which preceded or
accompanied the execution of the instrumenai’.CCiv. CODE § 1625.

Here, the parties do not dispute the existaridhe NDA alleged in the SAC or that the
NDA is an enforceable express contract. Defatglaave provided a full copy of its tesgeECF
No. 64-2, which the Court may consider in the eahbf this Fed. R. Civ. P. 12(b)(6) motion as a
document incorporated by reference into the S3&& In re Stac Electronics Sec. LitgP F.3d
1399, 1405 n.4 (9th Cir. 1996). The only question tharCmust resolve is whether the subject
matter of the alleged implied contract is the saéhe subject matter of the NDA. If it is, then

there can be no cause of actiosiag from the implied contrackor the reasons explained below,
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the Court finds that the contracts cover the samgst matter, and thusahBe In cannot bring a
cause of action arising from the alleged implied contract.

First, the Court sets forth the relevanbpe of each contract. The NDA prohibits

Defendants from using or disclosing Be In’s confidential information, as defined in the agreement

except as expressly permitted by the agreént&®F No. 64-2. The NDA creates a duty of

confidentiality as follows:

In order to evaluate, and if appropriateter into and complete, one or more
business transactions from time to ti(tiee “Purpose”), Google Ireland Limited
(“Google”) and [Be In] agrefo] this NDA as follows. . . . One party [broadly
construed as including group companies agents] (the “Discloser”) may disclose
to the other party [similarlgonstrued] (the “Receiver”) information related to the
Purpose that the Discloser considers confidential (the “Confidential Information”).
. . . Receiver may only use Confidential Imf@tion for the Purpose. Receiver shall
protect Confidential Information and prevemy unauthorized use or disclosure of
Confidential Information. . . . No parcquires any intellectual property rights
under this NDA except the limited rightecessary to use the confidential
Information for the Purpose.

Id. The remainder of the NDA is primarily conoed with narrowing the scope of “Confidential

Information” and the duty createdake. The NDA provides in relevant part:

Confidential Information does not includgormation that: (a) was known to

Receiver without restriction before recelimm Discloser; (b) is publicly available
through no fault of Receiver; )¢ lawfully received by Bceiver from a third party
without a duty of confidentlay; or (d) is independently developed by Receiver. . . .
Unless the parties otherwise agreeviiting, Receiver’s duty to protect

Confidential Information expires five yesafrom disclosure. . . . This NDA imposes

no obligation to proceed witliny business transaction...This NDA is the parties’

entire agreement on this topic, superseding any other agreements. Any amendments
must be in writing.

Id. In comparison, Be In’s alleged implied contrgmtotects Be In’s rasonable expectation to
receive compensation if Google utilizedidea beyond mere evaluation,” MTD Opp. at 22, by
conditioning Be In’s disclosure of its condidtial information on Defendants’ agreement that
Defendants “would utilize [the confidential infoation] only if, and when, they licensed the
CamuUp platform from Be In, thereby compensgtBe In for the value of those proprietary

business strategies.” SAC 1 93.
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The Court now evaluates whether the NDA and the alleged implied agreement cover t
same subject matter. Because the NDA limits Defendants’ permissible uses of confidential
information “to evaluat[ion], and if appropria¢@ét[ry] into and complet[ion of], one or more
business transactions,” ECF No. 6&4t2, Be In contends that acead contract, €., the implied
contract, might establish Be In’s right to caengation for Defendants’ use of the confidential
information without covering “the same subject matter” as the NE»&MTD Opp. at 19, 21-22.
The Court disagrees. Both the NDA and the atleg®lied agreement cover the same subject
matter because both purport teadsish the scope of Defendahpermissible use of the
information Be In provided to Robinson in Maf/2011 and to prohibit Defendants’ use of that
information for business purposes in some fashibe. express contract does so, in essence, by
saying “do not use the information beyond the scophkisfcontract or else face a penalty,” while
the implied contract counters, “use the informatoutside the scope ofalexpress contract only
upon paying a royalty.CompareSAC 11 44—46 (describing the formation of the NRAYECF
No. 64-2 (providing the text of the NDAyith SAC 11 53, 93-95 (describing the genesis and
content of the implied agreement). The two conmgetiontracts also present the same basis for t
prohibition: Be In’s claimed propertyght in its confidential strategies.

Because the alleged implied contract coveesstime subject matter as the express contrg
and in light of how the NDA expssly states that “[t]his NDA is éhparties’ entire agreement on
this topic, supersedingny other agreementséeECF No. 64-2, the Court finds that Be In canno
bring an action based on the alldgmplied contract. “[W]here thparties have freely, fairly and

voluntarily bargained for certain benefits in eanbe for undertaking caih obligations, it would

be inequitable to imply a different liability and to withdraw from one party benefits for which he¢

has bargained and to which he is entitl&d&l-Noon Corp. v. Hill45 Cal. App. 3d 605, 613 (Cal.
Ct. App. 1975). The Court refuses to so alter thangrement between therpas as established by

the NDA. The deficiency here is a legal one tt&inot be cured by more factual allegations. Thd
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amendment would be futile. Accordingly, thel@oGRANTS Defendants’ Motion to Dismiss Be
In’s claim for breach of imiped contract with prejudice.

C. Breach of Contract

Defendants argue that Be In has failed to statause of action for brdaof contract in its
allegations that Defendants violated the Cannépsite’s terms of service (the “Terms of
Service”). MTD at 11-14. Because Be In’s SA@sf#&o provide factual grounding from which Be
In can show the formation of a contract, theu@ agrees with Defendés and GRANTS without
prejudice Defendants’ Motion to DismiB& In’s claim for breach of contract.

As a preliminary matter, neither party malkesrm contention as to what contract law
governs the Terms of Service. Defendants notestirake versions of the Terms of Service contain

a choice of law provision specifying that Neterk law should govern. MTD at 11 n.1. However,

the parties agree “that the elements of a contiacte of action are substantially the same whether

New York or California law ultimately governdd.; MTD Opp. at 15 n.3. Because the Court
agrees that the contract fornmatilaw of both California and New Ykis substantively similar in
relevant part and thus that the choice of law m@ bearing on the outcome of Defendants’ motion
the Court does not heredde which law governs.

In both New York and California, the formari of a contract requisea “manifestation of
mutual assent.Maas v. Cornell Uniy.721 N.E.2d 966, 970 (N.Y. 1999) (citing Restatement
(Second) of Contracts 8§ 18 (19813pecht v. Netscape Commc'ns CoBp6 F.3d 17, 29 (2d Cir.
2002) (applying California law). Iregkd, such a manifestation isiétouchstone of contract.”
Specht306 F.3d at 29. “The conduct of a party is eféé¢ctive as a manifestation of his assent
unless he intends to engage in the conduct and/& or has reason to knahat the other party
may infer from his conduct that he assenRe’statement (Second) Gbntracts § 19 (1981).

This case requires the Court to consider $see of mutual assent as an element in the

formation of so-called “browsewrap” agreemehtBrowsewrap agreements are those that purpart

* This term is not to be confused with “clicktaagreements or “shrinkwrap” agreements, from
which the term is derive&ee generally Register.com, Inc. v. Verio,,|I866 F.3d 393, 428-29
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to bind the users of websites to which the agezemare hyperlinked. Generally, the text of the
agreement is found on a separate webpage hykedito the website the user is accessing. The
browsewrap agreements are generally entitled “Tefmuse” or “Terms of Service.” The defining
feature of browsewrap agreements is that the agercontinue to use theebsite or its services
without visiting the page hostirtge browsewrap agreement oeawknowing that such a webpage
exists. How much notice the user has of the extst@f the agreement varies in large part based
the design and content of the website and the browsewrap agreement’s webpage. Often, the
hyperlinks which point to the brasgwrap agreement are explidioaut both the binding nature of
the agreement and the fact that continued usesofiébsite will act as a manifestation of the user
intent to be bound. For example,@airo, Inc. v. Crossmedia Services., |ndo. 04-04825, 2005
WL 756610 (N.D. Cal. Apr. 1, 2005), every page onwledsite at issue hadi@xt notice that read:
“By continuing past this gge and/or using this sitgou agree to abide by tAerms of Uséor this
site, which prohibit commercial use of any information on this dite 4t *2 (emphasis used to
identify hyperlink). However, even where the texexplicit, the design might compromise the
text’s ability to provde notice to the use$ee, e.gPollstar v. Gigmania, Ltd.170 F. Supp. 2d
974, 981 (E.D. Cal. 2000) (thext¢'use is subject thcense agreemehtvas provided in small
gray print on a gray background, latut visible notice of the fact thtte text “license agreement”
was in fact a hyperlink) (emphasis added to identify hyperlink).

Despite their ubiquity, browsewrap agreememtsstill relatively new to the courts. The
leading case on the subject is thené®elcCircuit Judge Sotomayor’s opinionSpechtwhich
applies the foundational principles of contraet Bescribed above to tipgoblem of browsewrap

contract formation. 306 F.3d 17. 8pechtthe plaintiffs downloadedratis software from a

(2d Cir. 2004) (comparing shrinkwrap, clickygraand browsewrap agreements). “Clickwrap”
agreements require users to actively clickdio button, checkbox, or hyperlink in order to
unambiguously manifest the user’s assethéoterms of the agreement, while shrinkwrap
agreements “typically involve[] (1) notice aflicense agreement on product packagirg t(he
shrinkwrap), (2) presentation of the full licermedocuments inside the package, and (3)
prohibited access to the product withantexpress indication of acceptandd.”
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webpage by way of a hyperlinked “Download” butttth.at 22. Had those plaintiffs scrolled down
further, past the “Download” button, they wouldve encountered an extadion to “review and
agree to the terms of the .saftware license agreememtfore downloading and using the
software.”ld. (emphasis used to identifhyperlink). The Second Circuield that the downloaders
were not bound to the license agreement’s sdsactause “a reasonably prudent offeree in
plaintiffs’ position would not have known or |e&d, prior to acting on éhinvitation to download,
of the reference to [the] license terms hiddelowehe ‘Download’ butta on the next screenid.
at 35. Without actual or consttixe knowledge of the terms, tieeurt could not find the mutual
assent required for the formation of a contr&ete id. see also Jerez v. JD Closeouts, |.B&3
N.Y.S.2d 392, 398 (N.Y. DisCt. 2012) (applyingpechin browsewrap casend holding that
“submerged’ forum selection clauses will notdxr@orced under basic contract law principles”).
Subsequent decisions helosely to the logic oSpechbut nonetheless reach disparate an
fact-specific conclusions. Mosburts upholding the enforceabilibf browsewrap agreements
have done so in circumstances where notice tdéfendant was firmly established in the factual
record.See Register.com, Inc. v. Verio, [ri856 F.3d 393, 401-04 (2d Cir. 2004) (finding
likelihood of success on the merits in a breachrofvsewrap claim where the defendant “admitte]
that . . . it was fully aware of the terms” of the off&Yyy. Airlines Co. v. BoardFirst, L.L.(06-
CV-0891, 2007 WL 4823761 at *4-6 (N.D. Tex. Seft, 2007) (finding proper formation of a
contract where defendant continued its breach bé®g notified of the terms in a cease and des
letter); Cairo, 2005 WL 756610 (enforcing browsewrap forgelection clausehere plaintiff
“admit[ted] to actual knowledge” of the agreemeifiitketmaster Corp. Viickets.Com, In¢No.

CV-997654, 2003 WL 21406289 (C.D. Cal. M@r.2003) (denying defendants’ summary

judgment motion on browsewrap contract clainevehdefendant continued breaching the contra¢

after receiving letter quatg the browsewrap contract term&)so, the more that a browsewrap
agreement looks like a clickwpaagreement, the more willing courts are to find the notice

necessary to give rige constructive asserfseeFteja v. Facebook, Inc841 F. Supp. 2d 829, 835,
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838-40 (S.D.N.Y. 2012) (enforcing forum selection skain terms of service linked to webpage
that provided “By clicking Sign Up, you are indicgdithat you have reaahd agree to the Terms
of Service” against user who clicked “Sign Up”).

Conversely, courts presented with facts tendinghow that the reasably prudent offeree

would be unaware of the browsewrap terms generally refuse to find an enforceable ag&esmnent.

Van Tassell v. United Mktg. Grp., LLZ95 F. Supp. 2d 770, 792—-93 (N.D. Ill. 2011) (refusing to
enforce browsewrap arbitration clause in websitens of use which was only noticeable after a
“multi-step process” of clicking through nonobvious link¥rez 943 N.Y.S.2d at 398 (finding
browsewrap forum selection clause unenforcealvlen it was “buried” and “could only be found
by clicking on an inconspicuous link on the comyia ‘About Us’ page”). At least one court has
found that actions seeking to enforce website teriuse as an enforceable browsewrap contrac
must allege more than the mere existeof a link at théottom of a pageCvent, Inc. v.

Eventbrite, InG.739 F. Supp. 2d 927, 936 (E.D. Va. 20H@e also Nguyen v. Barnes & Noble,
Inc., 12-CV-0812, 2012 WL 3711081 (C.D. Cal. Aug. 2812) (refusing to enforce arbitration
agreement where notice of browsewrap agreemesipneicated merely onliak at the bottom of
the website). Similarly, courts will refuse to enforce browsewrap aibitrarovisions where there
is a failure to allege “facts tending to showatth user would have tiactual or constructive
knowledge of the Terms and Conditionlihes v. Overstock.com, In&80 F. App’x 22, 25 (2d
Cir. 2010).

There is also a middle ground, in which thepger formation of browsewrap agreements
hinges on a triable question of faSee, e.gPollstar, 170 F. Supp. 2d at 981-82 (denying motion
to dismiss where notice of browsewrap wa®pan question due to the link’s small lettering and
potentially obfuscatory coloring). Similarly, recsrthay be too incomplete or conflicting at the
motion to dismiss or demurrer stage for a towfind the proper formation of a contraSee, e.g.
Montgomery v. Orbitz LLONo. BC335441, 2006 WL 6627712 (Mas6, 2006 Cal. Super.Ct.)

(refusing to enforce browsewrap agreement atdémurrer stage because of factual uncertainty).
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Here, Be In's SAC allegesdh“the home pagef www.camup.com includes a link to
CamUp’s ‘Terms of Service.” SAC | 98The SAC further alleges that the Terms of Service
stated “at all relevant timeshat “by using and/or visiting ith Website . . . , you signify your
agreement to these Terms of Use, [and] CamUp&é&y Policy . . . . If youdo not agree to any of
these Terms of Use, or the CamUp Privaclydypyou must discontinue use of the CamUp
Website immediately.ld. The Terms of Service also camt a number of prohibitions that
specifically disallowed the “use, copying, distribution of any of the [CamUp] contentd.®
Defendants are alleged to hdwsed and/or visited the CamWyebsite” in violation of these

terms.Id.  101-102.

® Be In does not explicitly allege that the homgepaontained a link to tHBerms of Service at all
relevant timesCompareSAC { 98 with id. {1 99-103. However, construing all reasonable
inferences in Plaintiff's favor, the Court assurttest the CamUp homepagentained a link to the
Terms of Service at the tined Defendants’ alleged access.

® The Terms of Service, as allegedtie complaint, read as follows:

By using and/or visiting this Websifeollectively, includng all content and
functionality availablehrough the CamUp.com domain name, the “CamUp
Website”, or Website”), you signify your egement to these Terms of Use, and

CamUp’s Privacy Policy. . . . If you do not agree to any of these Terms of Use, or
the CamUp Privacy Policy, you must distinue use of the CamUp Website
immediately. . . .

The content on the CamUp Website, except all User Submissions (as defined
below), including without limitation, the xg software, scrifs, graphics, photos,
sounds, music, videos, interactive feat and the like (“Content”) and the
trademarks, service marks and logos cowt@ditherein (“Marks”), are owned by or
licensed to CamUp, subject to copyrightlaother intellectugbroperty rights under
the law. Content on the Website is prowde you AS IS for your information and
personal use only and may not be dowadled, copied, reproduced, distributed,
transmitted, broadcast, displayed, sold, Isssh or otherwise for any other purposes
whatsoever without the prior writtemsent of the respective owners. CamUp
reserves all rights not ex@msy granted in and to the Website and the Content. . . .

You agree: not to distribute in any mewh any part of the CamUp Website without
CamuUp'’s prior written authorization; twt engage in the use, copying, or
distribution of any of the Content othiian expressly permitted herein, including
any use, copying, or distribution of Useubmissions of third parties obtained
through the Website for any commergwalrpose and that you may not use the
Website in any way that is unlawful oafrdulent, or has any unlawful or fraudulent
purpose or effect.
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The Court finds that these pleadings are insfitto establish contract formation becaus
as a matter of law, they do not establisbugds for the Court to find a manifestation of
Defendants’ mutual assent to fherms of Service. Be In arguttsat the SAC properly alleges that
Defendants agreed to the Terms of Service becaluigs conclusory statement that “Defendants
agreed to [the Terms of Service] wheaytlused and/or visited the CamUp websigeeMTD
Opp. at 15-16 (citing SAC | 58). This is not adattllegation sufficient to support the formation
of a contract, but rather a conclusiona# “couched as a factual allegatioigbal, 556 U.S. at
678. Defendants’ mere use of the website cap ssive as a manifesian of assent where
Defendants had, or should have had, reasondw khat mere use would be so interpreteee
Restatement (Second) of Contracts § 19 (198Ihd“conduct of a party is not effective as a
manifestation of his assent usdehe intends to engage in twnduct and knows or has reason to
know that the other party may infer from knduct that he assents.”) The SAC provides no
grounds, beyond the mere existenta link, for the Court to fid that Defendants were par
noticethat mere use of the welssivould be interpreted as agreement to the Terms of Sérvice.
The SAC does not allege the saetypeface of the link, the perrapentral or obvious location of
the link on the page, or even the text of the fibkit merely alleges the existence of such a link.

SeeSAC 1 98. Because browsewrap agreementsrevbnforceable, are a powerful means of

binding users with very little affirmative assentanplaint must state facts establishing the means

by which the link in question euld give notice to a reasonglprudent internet useCf. Specht
306 F.3d at 20 (refusing to enforce browsewrapmnhieasonably prudentémnet user was not

provided reasonable notice of the agreem&hgnt739 F. Supp. at 936 (dismissing breach of

" Be In’s Opposition to the Motion to Dismidses describe the link with somewhat more
specificity. MTD Opp. at 16 n.4. However, this degtidan is still sparse, priding only that “[tlhe
link to Terms of Service is ored only two links on the CamUpome page in addition to the
registration and login link.” As th description is not presenttine SAC or otherwise supported by
declaration or judicial nate, the Court cannot rely onghdescription as grounds for
distinguishingCvent

8 An HTML link generally containsisible text that may be clickazh, “title” text that is generally
only visible when the user hovdrse cursor over the link, and a UR which the link points. Any
or all of these could seevto provide notice to sitors, though, converselginy or all could fail to
make clear the content or meaning of the linked page.
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contract action based solely upon allegations of the existence of a link)f&ks bo provide those
facts. Accordingly, Be In has not provided gi¢ions from which the Court can infer valid
contract formation in this case.

Be In’s claim that “courts routinely enfoe browsewrap agreements,” MTD Opp. at 16, is
thus inapposite. Although courts do enforce brawae agreements, Be In points to no case in
which a court has enforced such an agreeméhbut some showing of notice to the useee
MTD Opp. at 16. IfMolnar v. 1-800-Flowers.com, IndNo. 08-CV-0542, 2008 WL 4772125
(C.D. Cal. Sept. 29, 2008), the party claimingdatealleged actual knowledgéthe terms with
two supporting factual the@s. 2008 WL 4772125 at *6. Tricketmaster L.L.C. v. RMG
Technologies, In¢507 F. Supp. 2d 1096 (C.D. Cal. 2007), thiedéant “d[id] not contest that it
was on notice of the Terms of Use.” 507 F. Supp. 2d at 11®0llstar, the court was presented
with facts concerning the layoahd presentation of the webpaayeal browsewrap agreement at
issue that were sufficient ttefeat a motion to dismis$70 F. Supp. 2d at 980-82. There, the
website’s contents were alleged in the compland the defendant reqies and received judicial
notice of the website itselid. at 978. The present case is not carmaple to any of Be In’s cited
authority because Be In has not sufficiently gdié how its link would provide notice. SAC § 98.

The Court declines to accept that a breaatoatract claim is properly pleaded under such
circumstances and GRANTS withquiejudice Defendants’ Motion ismiss Be In’s claim for
breach of contract. Under Rule 15(a), leave terargenerally shall béenied only if allowing
amendment would unduly prejudice the opposing padyse undue delay, or heile, or if the
moving party has acted in bad faiBeelLeadsinger512 F.3d at 532. Because none of these
conditions are met, the Court finds it appropriatgrant Be In leave to amend its complaint and
plead additional facts isupport of its claim.

V. CONCLUSION
For the foregoing reasons, the Court GRANTig®hweave to amend Defendants’ Motion to

Dismiss claims one and four of the SAC. Anyeardment to the SAC must be filed by November
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1, 2013. Failure to cure deficiencies identified iis tArder will result in the dismissal of these
claims with prejudice. No new causes of actioparties may be addedthout leave of the Court
or party stipulation pursuant tederal Rule of Civil Procede 15. The Court GRANTS with
prejudice the Defendant’s Motion to Dismiss claimethof the SAC. Because Be In agrees to theg
dismissal of its request fatatutory copyright damageseeMTD Opp. at 23, the Court GRANTS

Defendants’ Motion to Dismiss Be In’sgeest for statutorgopyright damages.

ITI1SSO ORDERED.
Dated:October9, 2013 %#‘ ‘ ” L

LUCY H.K
United States District Judge
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