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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
MILPITAS MOBILE HOME ESTATES, DBA ) Case No0.5:12-CV-03386EJD

FRIENDLY VILLAGE MOBILE HOME
ESTATES ORDER GRANTING
RESPONDENTS’ MOTION TO
Petitioner DISMISS
V.

THE CITY OF MILPITAS, THE CITY OF
MILPITAS CITY COUNCIL, AND THE
MOBILE HOME PARK RENTAL REVIEW
BOARD,

[Re: Docket No 16]

N N N N’ N N N e e e e e e

Respondents.

Presently before the court is Respondents City of Milgitage City”), Milpitas City
Council, and Milpitas Mobile Home Park Rental Review B&afdollectively,“Respondents”)

Motion to Dismiss Petitioner Milpitas Mobile Home Estatgtie Parkowner”Petition for Writ

of Administrative Mandate (“Pé} (Dkt. No. 1). Dkt. No. 16. The court found this matter suitable

for decision without oral argument pursuant to Civil LocaleR#1(b) and previouslyacated the
hearing. Having fully reviewed the parties’ briefing, and for the followaagsonsthe court
GRANTS Respondents’ Motion.
l. Background
a. Factual Background
The Parkowneis a California limited partnership that owns and operates Friendly Villag
Mobile Home Estates (“Friendly Village”). P&t 4-5, Dkt. No. 1 Friendly Village is a 198pace

mobile home park located in Nitas, Californiald. at § 5.Friendly Village was first acquired in
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1975 by the Parkowner’s primary investor, Mr. Ralph Tinlgleat § 12. At that tira, the City had
no rent contrond Mr. Tingle expected Friendly Village would be free to charge rent atatetn
rate.ld. He similarly expected that the property’s value would appreciate over timelegtyrid.
The Parkownenever made any agreement with the City to run Friendly Village as a residence
low-income individualsld.

The City adopted rent control in 1992 when it passed the “Mobile Home Park Rent
Increases” ordinandéthe Ordinance”)ld. at 13; Request for Judicial Notice ER. didicial
Notice”) Ex A, Dkt. Nos. 16-6, 16-7 Explaining the “unique position” of mobile home owners 3
individuals on whom renncreases fall “with particular harshness,” thei@ance limits how often
and by how much the rent for a mobile home may be increased each year. RIN Ex. A at 4

(Milpitas, Cal., Code of Ordinances tit. lll, ch. 30, § 1.01); RIN Ex. A at 6. Under the @edijna

rent ncreases beyond the permitted amount are subject to the City’s review. RINEX. &s the
owner and operator of a mobile home pé#nke,Parkowner has been subject to thdi@ance’s
requirements since iesdoption.

Rent at Friendly Villages $603 or less per montBeeDkt. No. 1, at  13. The Parkowner
alleges that the market rageactually $875 per month, significantly higher than the rent that is
chargedld. This discrepancy, according to the Parkownaused it a loss of at least $68%4 in
income per year as well as a drop in Friendly Village’s value of at$&asiillion. Id. at 11 21, 39.
The Parkowneattributes thidosssolely to the City’s current rent contrédl. at 7 13.

b. Procedural Background

On June 29, 2011, the Parkownetified all tenants at Friendly Village of its plans to see
approval for a rent increase to $875 per mo&#deDkt. No. 1 at{ 14. The proposed increase
would take effect the following Octobed. In response to the proposal, the Parkovatieges, the
City engaged in “retaliatory conduct,” collecting complaints fromritie Village tenants,
“misrepresenting the facts” about Friendly Village’s condition, and indic#tiaghe Parkowneis

a “slum lord.” Id. at | 15.

! The court hereby GRANTRespondentsRequest for Judicial Notic®kt. No. 166. SeeLee v. City of L.A, 250
F.3d 668, 689 (9th Cir. 2001) (“[U]nder FeRl.Evid. 201, a court may take judicial notice of ‘matters of public
record™ when ruling on a motion to dismiss.).
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The Milpitas Rent Review Boatfiteld a hearing on January 19, 2012 to consider the
Parkowner’s proposabeeDkt. No. 1 at{ 16. On January 27, 201BetReview Board ruled
against the proposed increakk.at  34. On February 6, 2012, the Parkovapgrealed the
Review Board’s ordeto the City Councilld. at § 35. The City Council held a hearing on the
matter on March 20, 2012 and affirmed the Review Board’s decislioat | 36.

On June 28, 2012, the Parkowner filed two petitions seeking review of the City Counci
decision: one in this court and one in the Santa Clara County Superior Court. Dkt. No. 1; RIJN
B. To the best of the court’s knowledge, the state court action is still pending. Tttoe Fiétd in
this court contains an amalgamation of clatat®nstitutinal, statutory, and stalaw—all of them
under the heading “First Cause of Action.” Dkt. Npaflf] 47. Specifically, th®arkowner appears
to allegeseveral Takings anBourteenttAmendment claimsgach arising undef2 U.S.C. § 1983,
as well as &laim under California Code of Civil Procedure 8 1094.5 alleging that the hearing \
“unfair.” Id. at{ 1, 15 55, 58, 61, 63.

On December 3, 2012, Respondents filed the instant MotiorstoiEs, seeking a dismissal
of all claimsboth forfailure to state a claimpursuant to Federal Rule Gfvil Procedure 12(b)(6
and forlack of subject matter jurisdictigpursuant to Rule 12(b)(13eeDkt. No. 16. The court
now turns to the substance of that Motion.

Il. Legal Standard

Respondents move to dismiss pursuant to both Federal Rule of Civil Procedure 12(b)(
lack of subject matter jurisdiction and Rule 12(b¥(8)failure to state a clainin cases where a
defendant moves to dismiss under Rule 12(b)(1), the plaintiff bears the burden of pravihg tha

court has jurisdiction to decidee claim.Thornhill Puhl'n Co. v. Gen. Tel. & Elecs. Corp., 594

F.2d 730, 733 (9th Cir. 1979). Motions under Rule 12(b)(1) may raise facial and/or factual
challengs to the court’s jurisdictiorA facial attack occu when the factual allegations in the

complaint are taken as truéed’n of African Am. Contractors v. City Gfakland 96 F.3d 1204,

1207 (9t h Cir. 1996)I'hecourt must construe the facts in the light most favorable to the plainti
when considering actial challenge. In contrast, a factual challenge arises when the defendant

challenges the lack of jurisdiction with affidavits or other evidebogler such circumstances, the
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plaintiff is not entitled to any presumption of truthfulness of the alleged fia¢he complaint and
instead must present evidence to estaldigoject matter jurisdictio.hornhill, 594 F.2d at 733.

Here, Respondents present a facial challéogkack ofripenessSeeChandler v. State Farm Mut.

Auto. Ins. Co., 598 F.3d 1115, 1122 (9th Cir. 2010) (“Because standing and ripeness pertain
federal courts' subject matter jurisdiction, they are properly raised irealR(d)(1) motion to
dismiss.”) (citations omitted).

A motion to dismiss under Rule 12(b)(6) for failure to state a claim focuses addbaacy
of Plaintiff’s factualallegations in the complairh complaint must contain “a short and plain
statement of the claim showing that the pleader is entitled to relief." REeCiv. P. 8(a)(2).
Initially, a complaint needed only to giV&air notice of what the plaintiff's claim is and the

grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 (1957). HowevBupteme

Court has recently made clear that the pleadest show'more than a sheer possibility that a

defendant has acted unlawfully.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). That is, a comp

mustallege enoulg facts such that, if trugyould “raise a reasonable expectation that discovery

will” actually evince the violationBell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007).

When weighing the complaint’s sufficiency hitgstage courts generally assume tlegtch
allegation is true. Butourts“are not bound to accept as true a legal conclusion coucleed as
factual allegation.lgbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). That is, the
complaint’'sconclusion—the part alleging which laws were brokemust, in light of the alleged
facts, bé‘plausible on its face.550 U.S. at 570. The conclusianconsidered “plausible” when
the allegedacts allow courts to “draw the reasonable inference that the defendant is lighke fo
misconduct alleged.” 355 U.S. at 557, 663. In short, the complaint must be far more than mer|
“speculative.” 550 U.S. at 555.

II. Discussion

As an initial matter, the court notes that the Parkowner has not met the pleadlizgdsta
required by Federal Rule of Civil Procedure 8 because it fails to preselaints in any
meaningful wayThe*“first cause of action” contas whatappears to be at least five separate

cauwses of actiorbased orseveral constitutinal and statutory provisionghe lack of clarity on the

4
Case No.: 5:12V-03386EJD
ORDER GRANTING RESPONDENTS' MOTION TO DISMISS

[0

aint

ely




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

contours of the Parkowner’s claims alone is sufficient grounds on which to grant Regponde
Motion to Dismiss. However, because the court finds that several of the Parkopunrposted
claims should be dismissed without leave to amend, the court addresses each ofshe tlan.
a. Facial Challenges to the Ordinance
To the extent that the Parkowner seeks to facially challenge the City’s Qrelimznclaim
must be dismissed because it is babedhe statute of limitations. “California’s statute of
limitations for personal injury actions governs claims brought pursuant to 42 U.S.C. § 1983.”

Colony Cove Prop., LLC v. City of Carson, 640 F.3d 948, 956 (9th Cir. 2011). In cases consig

ordinances like the one at issue here, the statute of limitations is tvep lyeginning to run upon
adoption of the ordinancéd.; Cd. Code Civ. Proc. § 335.1n this case, th€ity adopted its
Ordinance in 1992 and amended portions of it in 2006, but the Parkowner did rfos fisavsuit
until 2012—more than five years past the amendment and nearly twenty years past tla¢ origin
adoption of the Ordinancés such, the court finds that the statute of limitations bars the
Parkowner’s facial challenges to the Ordinance and GRANTS Respondents’ Mdi@mtiss as
to that claim WITHOUT LEAVE TO AMEND.
b. Fifth Amendment Takings

The Bill of Rights contains a guarantee thavate property shall not “be taken for public
use, without just compensation.” U.S. Const. amend. V. Known as the Takings Clause, this
provision establishes two constraintstba government’s ability to take ovepeoperty owner’s
land. First, it requires the government to compensate the owner for the takeover by the land’s

market valueUnited States v. Miller317 U.S. 369, 373—74 (1943). Second, the government m

take the landor a public purpose. Kelo v. City of New London, 545 U.S. 469, 478-80 20805

the government’s purpose of the taking is strictly priviagea transfer of property from one
private party to another, then no amount of compensation will suffice to remedy thutionsat

violation. Thompson v. Consolidated Gas Util. Corp., 300 U.S. 55, 80 (1937) (“[O]ne gerson’

property may not be taken for the benefit of another private person without amgsptblic
purpose, even though compensation be paid.”). The Takings Clause also protects indreitiuals

regulatory takingg.e. from regulation that is “so onerous that its effect is tantamount to a direc
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appropriation or ouster,” provided that the regulation has no valid public purpose. Lingle v.

Chevon U.S.A. Inc., 544 US. 528, 537 (2005). Hehe, Parkownealleges thathe Ordinance as

applied to it amounts to both a private and a regulatorgdgakikt. No. 1, aty 40.
i. Private Taking

The Parkowner appears to claim that the City h&sresd theOrdinance againstih a
manner that amounts to a private taking. Particularly, the Parkowner disaette Ordinance
does not satisfy the “public use” requirement of the Takings Clause becastateiispublic
purpose is merely pretext. Dkt. Nq.&tq 40;Pet'r'sOpp’n 13, Dkt. No. 17. In turn, Respondents
argue that any such private taking claim must be dismissed because, as a aattanobile
home rent control fulfills a valid public purpose and thus meets the Fifth Amendment’'s“publi
us€ requirementDkt. No. 16 at 9.

Generally, a taking will be considered constitutional so long asrdatisnally related to a

conceivable public purposefawaii Housing Authority v. Midkiff, 467 U.S. 229, 241 (1984).

However, a taking does not satisfy the “public use” clause if it is made “f@utipese of
conferring a private benefit on a particular private party” or if it is Mfadder the mere pretext of
public purpose, when its actual purpose [is] to bestow a private beKedib,”545 U.S. at 477-78.
Both the Supreme Court and the Ninth Circuit have consistently held that mobile myroenteol
ordinances are rationally related to legitimate governmental purposagisfaction of the Public

Use ClauseSeePennell v. San Jose, 485 U.S. 1, 13 (1988); Guggenheim v. City of Goleta, 63

F.3d 1111, 1123 n. 52 (9th Cir. 201BQuity Lifestyle Props., Inc. v. County of San Luis Obispo,

548 F.3d 1184, 1194 (9th Cir. 2008xtion Apt. Ass’n v. Santa Monica Rent Control Op. Bd.,

509 F.3d 1020, 1024 (9th Cir. 2007).
In 2007, the Ninth Circuit rejected a similar claim to the ParkownggsAction Apt.

Ass’n, 509 F.3d at 1024n Action Apt. Ass’n, an association of landlords challenged the

constitutionality of the defendant city’s rent control ordinance amendmenisufzaty focusing
on the Taking Clause’s “public use” requiremdiite city had enacted the ordinance to address
rapidly rising rents and housing shortages and amended the ordinance more thanetarsriater

to make it harder for latiords to evict their tenantSeeid. at 10221n evaluating whether the

6
Case No.: 5:12V-03386EJD
ORDER GRANTING RESPONDENTS' MOTION TO DISMISS




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

ordinance’s amendments satisfied the Public Use Clause, the Ninth Citeu#tesl its prior
findings that “[c]ontrolling rents to a reasonable level andgtiing evictions substantially alleviate
hardships to Santa Monica tenants” and “that rent control may unduly disadvantageoottheaits
it may exert adverse longterm effects on the housing market, are mattensicdl@sument and
resolution; they do not affect the constitutionality of the Rent Control Law.” 509 F13iP4t
(citations omitted)Considering this precedent, the court found that the ordinance’s amendmer
serveda valid public purposdd.

Here, the Ordinance’s stated purposes includer alia (1) resolving the “occasionally
divisive and harmful impasse between park owners and mobile home owners;” (2) pgeservin
existing housing stock; (3) protecting affordable housing and assisting in providingdfardow
and very low income households; and (4) producing “stability in rent increases for hnmide
park tenants while recognizing the rights of mobile home park owners to receivamadust
reasonable return.” These purposes mirror those the Ninth Circuit found acceptetilonrApt.
Ass’n. See509 F.3d at 1022. Thus, the court finds that the Ordinancessarnegitimate public

purpose.

The Parkowner’s reliance on Armendariz v. Penman, 75 F.3d 1311, 1313 (9th Cir. 1996),

99 Cents Only Stores v. Lancaster Redev. Agency, 237 F. Supp. 2d 1123 (C.D. Cal. 2001), and

Cottonwood Christian Center v. Cypress Redgency, 218 F. Supp. 2d 1203 (C.D. Cal. 2002) tq

suggest pretext is misplaced. In each of these cases, the plaintiffs poinsgbtifia private party
whom the respective defendant cities sought to benefit through their actionsallégseons
supported the plausibility of the plaintiffs’ arguments that the defendantshadatiere pretextual.
In Armendariz the defendant city had conducted a series of housing code enforcement sweef
supposedly to reduce “urban blight.” 75 F.3d at 1314. However, the plaintiffs alleged that the
actual purpose of this sweep was to deprive plaintiffs of their property so a caairsleopping

center developer could acquire it cheapdyIn 99 Cents Only Stores, the court found on summa

judgment that the defendant city condemned the plaintiff's lease to “appedse,Cokich had
threatened to leave its anchor tenancy. 237 F. Supp. 2d at 1129. Likewise in Cottonwood, thq

plaintiff church alleged that the city denied it a permit to build on its own land aradadit
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eminent domain proceedings so that Costco could build a store on the property. 218 F. Supp
1229-30. The Parkowner makes no such allegations here. It does not point to any ulterior mo
the City could have had in denying its request that could create an inferemetegt. (Rather, the
Parkowner simply reiterates that the denial of its proposed rent increase dasaatmublic
purpose. Such allegations and argument are insufficient to persuade the courtriceindion
against the weight of authority establishing that ordinances like the @sai@there satisfy a
legitimate public purpose.

TheParkowner’s remaining arguments that no public purpose is served by Responden
decisior—specifically because (1) the rents are neither excessive nor monopoljstine &y has
not inquired into the tenants’ ability to pay; and (3) a landlord cannot exploit a tenantthaless
rent charged is above market—amount to an efficheylenge to the OrdinandBoth the
Supreme Court and the Ninth Circuit haetlfl rejected such challenges. $&do, 545 U.S. at
488 (declining to “secongduess the City's considerggigment about the efficacy of its”

regulation);Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 544 (2005 (holding that a “negadis-

test, while possibly useful in analyzing a due process claim, is not a valid methetgmhining a
private takings claimsGuggenheim, 638 F.3d at 11¢3Vhether the City of Goleta's economic
theory for rent control is sound or not, and whether rent control will serve the purptsesnstae
ordinance of protecting tenants from housing shortages and abusively high rentsiodeviinine
those purposes, is not for us to decide. We are a court, not a tenure committee, and are bour
precedent establishing that such laws do have a rational hasik&eping with this authority, the
court declines to find that the Parkowsezfficacy arguments are sufficient to show that the
Ordinance does not serve a valid public purpose.

Having found that the Ordinance satisfies the Public Use Clause, the courtI368!the
private takings claim WITH LEAVE TO AMEND.

ii. Regulatory Taking

Regondents move to dismiss the Parkowner’s apparent regulatory takings claim on th

basis that any such claim is unripe because the Parkowner has not yet been stenied ju

compensation. In a state that “providesadequate procedure for seeking just compensa a
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petitioner making a just compensation claim must use that state procedure bafogeteufederal

court. Williamson Cnty. Reg’'l Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 1

195 (1985). In California, that procedure, known aKavanauadjustment,” requires the
petitioner to file a writ of mandamus in state court, and if the writ is granted, seekustment of
future rents from the local rent control board, before petitioning the federédtdisurt. See

Kavanaw. Santa Monica Rent Control Bd., 16 Cal. 4th 761, 783-84 (1997). The Ninth Circuit

found that th&Kavanauadjustment constitutes “an adequate procedure for seeking just
compensation, [and] the property owner cannot claim a violation of the Just Compensatien C

until it has used the procedure and been denied just compensggaity Lifestyle 548 F.3d

1184, 1192 (9th Cir. 2008).

Here, the parties do not dispute that the Parkowner’s state court proceedingsthaste
been resolved. As such, the Parkowner clearly has not yet been denied just comperisation t
satisfaction of Williamson. Despite this plain deficiency in its regulatory claim,ghe®ner
contends that its claims are in fact ripe because pursuing the Kaa@jnatment would btitile
and because the court has the discretion to waiv/ttiamson exhaustion requirements. Neither
of these arguments is compelling.

First, the Parkowner contends that Kevanauadjustment proceedings would be futile,
and thus that it should not be heldMtliamson's requirements. Though the Parkowner is correc
in pointing out thaWilliamson's exhaustion requirement does not apply if a federal court
determines that proceeding in state court would be futile, that exception eslggte narrow.

Manufactured Home Communities, Inc. v. City of San Jose, 420 F.3d 1022, 1035 (9th Cir. 20

The Parkowner does not explain how this standard rent control case warrants sucptamexce
The Ninth Circuit has repeatedly held that the Kavawjustmenprocess provides an adequate

procedure for seeking just compensati®eeColony Cove, 640 F.3d at 95Bquity Lifestyle 548

F.3d at 1192. Thus, requiring the Parkowner to follonktleanauprocedure would not, under
nearly any set of circumstances, b&lé. The Parkowner’s citation to another case litigated by it;

counsel, Besaro Mobile Home Park v. City of Fremont, 204 Cal. App. 4th 345 (Cal. Ct. App.

2004), is, at best, irrelevant to the futility argumenBésaro the court found that the plairtif
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parkowner’s admission that “it was currently receiving a fair return on ineestmprecluded its
regulatory takings claim because the plaintiff necessarily admitted that thatiag at issue did
not have “a confiscatory effect.” 204 Cal. App. 4th at 359. That decision did not consider
Williamsonis exhaustion requirement, nor did it discuss the futility of pursuingévanau
procedure. In fact, the Ninth Circuit later affirmed that the parkowner in teatroast comply

with Williamson Besaro MobileHome Park, LLC v. City of Fremont, 289 Fed. App’x 232, 233-3

(9th Cir. 2008). Having failed to provide any relevant argument on futility, the Parktase
simply not met itdourden of establishing that tK@vanauprocedure would be futile.

Similarly, the Parkowner’s argument thatilliamson's exhaustion requirements are
“prudential,” and may be waived by federal courts, is unpersuasive. The two Nintht Cas®es on

which the Parkowner reliesAdam Bros. Farming Inc. v. County of Santa Barbara, 604 F.3d 11

1148 (9th Cir. 2010) and Guggenheirare not relevant to the instant matter. The ripeness
guestion before the Adam Brasurt was whether a plaintiff who had already sought relief in st3
court on certain federal grounds could be said to haveustddhits remedies as to a separate stat|
law ground which it did not raise during the state court proceedings. The court dexclkamstver
that question, instead finding that the doctrine of res judicata precluded thef{dail#iims. In
Guggenheim, the parties had previously litigated and settled in state court, and sdh&isuit
assumed without deciding that the claim was ripe. Whil&tinggenheim court did address
Williamsonis prudential concerns, it did so by reiterating alliamsonclearly applied to as
applied regulatory challenges but that the state of the law was uncleahaexbaustion
requirements for facial challenges to regulati@eeid. at 1117. Here, the court has already
dismissed without leave to amend any faclallenge to the Ordinance because the statute of
limitations has run. Thus, the Parkowner’s only remaining regulatory claimas-applied
challenge. As such, even under the authority the Parkownerwiiléamson's exhaustion
requirements clearly app

Having found that the Parkowner’s claim is unripe and that neither the futiigpaan nor
waiver is appropriate in this case, the court DISMISSES the Parkownarlatoey takings claim

for lack of subject matter jurisdiction.
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c. Substantive Due Praess and Equal Protection

Respondents move to dismiss the Parkowner’s substantive due process and equal prg
claims on the basis that these claims are subsumed by the Parkowner’s Takisgscalise of

action. Generally, “the Fifth Amendment [pred&s] a due process challenge only if the alleged

conduct is actually covered by the Takings Clau€edivn Point Dev., Inc. v. City of Sun Valley,

tect

506 F.3d 851, 855 (9th Cir. 2007). In the context of mobile home rent control, the Ninth Circuit ha:

explainal that additional constitutional claims will be subsumed under a Takings Clainse cla
when the property owner challenges the ordinance on the ground that the ordinancelS@apfdic
the property owner denies it a fair return on its investment. Colony Cove, 640 F.3d at 960. He
the Parkowner alleges that it is “losing at least $639,744 per year inineatale and has suffered
a decrease in the value of its property of at least $8,000,000.” Dkt. No. 1 § 55. Though the
Parkowner insists it has not maalé&fair return on investment” claim, the import of these
allegations is that the Ordinance prevents the Parkowner from receiving an adetuate he
court will not depart from settled Ninth Circuit precedent merely becausatkevwher has
artfully awided employing the precise verbal formulation typically used in these 8es=sise
the Parkowner premises its due process and equal protection claims on itaffiloases caused
by the Ordinance, the court finds these claims are subsumed by thgsl@kanise cause of action.
Even if the court were to find that the Parkowner’s substantive due process and equal
protection claims could stand apart from its Fifth Amendment claim, it would nonetbedegss
these claims pursuant to Rule 12(b)(6). The Parkowner provides no factual@ilegatficient to
disturb the well-settled understanding that rent control ordinances aimedeaitipg mobile home
owners from unreasonable rent increases while acknowledging park oweenigoreceive a
reasonabl@rofit, such as the Ordinance here, are not “arbitrary, irrational, or lacking an
reasonable justification in the service of a legitimate government inteGegbily Cove, 640 F.3d
at 962;see alsdquity Lifestyle 548 F.3d at 1193-94. Accordingly, tbeurt GRANTS

Respondents’ Motion to Dismiss as to the substantive due process and equal prot@oson cla

WITH LEAVE TO AMEND.
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d. Cal. Code Civ. Proc. § 1094.5

Having failed to provide any argument in response to Respondents’ Motion to Dismiss the
Cal. Code Civ. Proc. § 1094.5 cause of action, the Parkowner appears to have conceded this claim.
Accordingly the court GRANTS Respondents’ Motion to Dismiss as to this claim WITHOUT
LEAVE TO AMEND.

IV.  Conclusion

For the foregoing reasons, the court GRANTS Respondents’ Motion to Dismiss. The
Parkowner’s facial challenges to the Ordinance are barred by the applicable statute of limitations
and thus are DISMISSED WITHOUT LEAVE TO AMEND. The Private Taking claim is
DISMISSED WITH LEAVE TO AMEND. The Regulatory Taking, Substantive Due Process, and
Equal Protection Claims are unripe and thus DISMISSED WITHOUT PREJUDICE for lack of
subject matter jurisdiction. However, to the extent the Parkowner can allege facts sufficient to set
its Substantive Due Process and Equal Protection claims apart from its Takings Clause claims, the
court GRANTS the Parkowner LEAVE TO AMEND these claims. The Parkowner has waived its
Cal. Code Civ. Proc. § 1094.5 claim; therefore, this claim is DISMISSED WITHOUT LEAVE TO
AMEND.

Any amended complaint must be filed within fourteen days of the date of this order. The
Parkowner is advised that it may not add new claims or parties without first obtaining
Respondents’ consent or leave of court pursuant to Federal Rule of Civil Procedure 15. The
Parkowner is further advised that failure to amend its petition in a manner consistent with this
Order may result in the dismissal of this action.
IT IS SO ORDERED
Dated: August 21, 2013

200008

EDWARD J. DAVILA *
United States District Judge
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