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Concepts, Inc v. J2 Global, Inc et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

INTEGRATED GLOBAL CONCEPTS, ING. Case NoC-12-03434RMW

Plaintiff,
ORDER DENYING MOTIONTO
V. STRIKE JURY TRIAL DEMAND AND
DENYING MOTIONTO
j2 GLOBAL, INC. and ADVANCED CONSOLIDATE

MESSAGING TECHNOLOGIES, INC,,

Defendang.
[Re Docket N@g. 67, 68]

Defendants j2 Global, Inc. and Advanced Messaging Technologiegcdiectively“j2™)
move to strike plaintiffntegratedGlobal Concepts, Ins’'(‘IGC”) demandor a jury trialin the
subject action in which IGGeels damages for the alleged breach of aet@nt not to sue in an
agreementontaining gury trial waiver. The issue before the court is whether California law,
which prohibitspre-disputejury waivers, should goverwhen the agreement at issue contaifsry
waiver, which if applied, would result in the loss of the right to a jurpr fhe reasons explained

below, the court finds California law applies atehieg2’s motion to strike.

ORDER
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. BACKGROUND

IGC filed a complaint on July 2, 2012 agaij&tor allegedly breaclng a corenant not to
sueby bringingpatent infringement claims against IGC in the Central District of California
Compl.11187-99, Dkt. No. 1.IGC bases its claims cen “Agreement of Understanding,” whitne
parties hagreviouslyenteredand which contains a covenant not to slae .| 1, 24 Agreement 1
4-7, Dkt. No. 67-1, Ex. AThe Agreement also contaia jury trial waiver and &alifornia choice
of law provision. Agreement Y 27.7-27.8.

On April 1, 2013, IGC filed a jury demand and on April 12, 2013, j2 answered&|IGC’
complaint, filed counterclaims for patent infringemetd demandedtaal “by jury of all issues
so triable” Dkt. Nos. 42, 43. On May 3, 201&5C filed its answer to j& counterclaims and set
forth its own set of counterclaims, adédmandea jury trial for all countset forthin plaintiff’'s
complaint and counterclaims. Pl.’s Answer, Dkt. No. 45. j2 now mov&sike IGC's demand for
ajury trial on the issuerelated to the allegdareach othe covenant not to su&eeDef. s Mot.,
Dkt. No. 67.

The court previously instructed the parties to prepare a proposed discovery ghilag lga
to an evidentianhearing(trial) to resolve the scope of the covenant not to Jines orderalso
bifurcatedthe contract interpretation issue from the issue of the amount of damages caliatdly r
to the alleged breacHGC now moves toe-consolidateghe contract isues SeePl.’s Mot. Dkt. No.

68.

II. ANALYSIS

A. Motion to Strike
A partygenerallyhas a right to a jury trialU.S. Const. amend. VII; Cal. Const. art. | § 16.

Under federal lawparties may contractually waive their right to a jury tiidhey do so knwingly
and voluntarily. SeeApplied Elastomerics, Inc. v. Z-Man Fishing Produdts., 521 F. Supp. 2d
1031, 1044 (N.D. Cal. 2007). Under California law, howeaegntractuapre-dispute jury trial
waiver is invalid. SeeGrafton Partners L.P. v. Superior Cou86 Cal. 4th 944, 961 (2005).s/A
general principlecourts “must indulge every reasonable presumption against the waiver of the|
trial.” United States v. NordbrocR41 F.2d 947, 950 (9th Cir. 1991).
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Generally,in diversity actions,dderal law governs the right to a jury trial in federal court
SeeSimler v. Conner372 U.S. 221, 221-22 (196@)olding federal law governed whether an
action wadegal or equitable and thus whether there was a right to a jury tnahesubject
Agreement of Understanding, the parties contractually agreed to waive aglaytiihat the
Agreement'shall be governed by and construed in accordance with the internal laws cdtinefSt
California’ Agreementf 27.7. Thusthequestion before theourt is whether to apply federal law
or California lawto the jury waiver in the partied\greement. If federal law applies, the jury
waiver is likely valid! but if California law applies it is not.

Many courts (and j2) cite the Supreme Court’s brizexdjuagen Simlerthat“the right to a
jury trial in the federal courts is to be determined as a matter of federal laversityihas well as
other actions” and thus apdigderal lawto contractuajury waivers. 372 U.Sat222;seg e.g.,
Merrill Lynch & Co. v. Allegheny Energy, In&00 F.3d 171, 188 (2d Cir. 2007Yhen asserted
in federal court, the right to a jury trial is govedrigy federal law,but “a contractual waiver is

enforceable if it is made knowingly, intentionally, and voluntarityMed. Air Tech. Corp. v.

Marwan Inv., Inc. 303 F.3d 11, 18 (1st Cir. 2002) (“In a diversity jurisdiction suit, the enforcement

of a jury waiver is a question of federal, not state, [gu’M.C. Co., Inc. v. Irving Trust Co757
F.2d 752, 755 (6th Cir. 1985)tffe question of right to jury trial is goveed by federal and not statg
law” and “parties to a contract may by prior written agreement waive the right to juty;tseé
alsoLeasing Serv. Corp. v. Cran804 F.2d 828, 832 (4th Cir. 1986) (“the seventh amendment |
is of course a fundamental one, but it is one that can be knowingly and intentionally waived b
contract’) .

On the other hand, couttisnd to apply state law to jury waivers wietate law is more
protective of the right to aify than federal lawSeeFin. Tech. Partners L.P. v. FNX Lt@009
WL 464762,at *1-2 (N.D. Cal. Feb. 24, 2009) (applying California law to hold a jury waiver
unenforceable in a contract with a California choice-of-law provisiodbm v. Frets Storef
Tennessee, In2013 WL 83023 (M.D. Ga. Jan. 7, 2013) (applying Georgia law tocanttactual
jury waivery GE Commercial Fin. Bus621 F. Supp. 2d 1305, 1307 (M.D. Ga. 20@®jking jury

! The court would still have to determine that the waiver was knowingly and volurteeityited.
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demands based uppre-disputecontractual waiver where Fida law applied, but finding jury
waivers unenforceable whemontractsveregoverned by Georgia law)Although lllinois allows
contractualvaiver of jury trials, the Seventh Circuit still found that state law governedrjaty
waiversbecause there 1®0 federal law of contract$FC Credit Corp. v. United Bus. & Indus. Fed|
Credit Union 512 F.3d 989, 992 (7th Cir. 2008) (Easterbrook, &])h¢re is no general federal law
of contracts afteErie R.R. v. Tompkin804 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1988Jederal
law’ did control, the best it could do would be to use state law as the rule of dégision.

Nearly all states, except Georgia and California, allow contractual waiverdfipls. See
GE Commercial Fin. Bus621 F. Supp. 2dt 1308 Grafton Partners L.P. v. Superior Cou6
Cal. 4th 944, 968 (2005) (Chin, J. concurringhe application of federal law to contractual jury
waivers in most states protects the right to a jury trial because federal laveseat the waiver bg
knowing and voluntaryGE Commercial Fin. Bus621 F. Supp. 2d at 1308-09. However, the
application of federal law to a contractual jury waiver where CaliforniaNauld otherwise apply
would restrict the right to a jury trial because federaliklgss protective than California lawd.
In GE Commercialthe court reasoned thia¢causetate law, at minimum, had to meet the federa|l

constitutional requirement for jury waiver, courts should apply the federal slanbare the state

standardvas lower. 1d. But, a finding that the same federal constitutional requirement also require:

that federal law be applied where state law is more protective would reaquiiregfthe Constitution

protected théorfeitureof a jury trial. Id. at 1309.

In Financial Tecmology Partnersthe only California case to directly address this issue, the

court declined to enforce a jury trial waiver because it found that the reason ungdentyler s
holding that federal law applied to determine jury trials wasdbagpon a public policy preference
for jury trials which did not apply where state law was more protectire. Tech. Partners2009
WL 464762, at *2see Simler372 U.S.at222 (“federal policy favoring jury trials is of historic ang
continuing strentd.”); but seeTelum, Inc. v. E.F. Hutton Credit Carf59 F.2d 835, 837 (10th Cir.
1988) (“Agreements waiving the right to trial by jury are neither illegal nor contrapulbtic
policy”). The court infFinancial Technology Partner@so reasonethat its ruling did not
undermine uniformity in enforcing the Seventh Amendment—another conc8mi@—because
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it was merely enforcing California law and the California constitutiéin. Tech. Partner,s2009
WL 464762, at *2seeSmler, 372 U.S. at 222 @nly through a holding that the jury trial right is tg
be determined according to federal law can the uniformity in its exercise istdeimanded by the
Seventh Amendmebe achieved). The court concluded that because courts “must indulge eve
reasonald presumption against the waiver of the jury trial” it should honor the pastiexe of
law provision and hold the jury waiver unenforceal#e. Tech. Partners2009 WL 464762, at *2
(quotingNordbrock 941 F.2d at 950see alsd®dom2013 WL 83023at *2 (concluding, when
confronted with the sanmssuethat“when faced with an ambiguous situation without clear
precedent, it is preferable to favor the preservation of rights as opposed tartbgoexof rights.”)
j2 onlycitesone California ceg Applied Elastomerigsvhere the court clearly fouridat
California law applied tohe contract, but still applied federal law to tbentractuajury waiver.
521 F. Supp. 2dt 1035, 1044. However, iapplied Elastomericthe conflict between the choice
of law provision and the jury waiver was apparently not raised.

Although the law is not clear and j2 makes a reasonable argument in support of erii@rd
jury waiver contained in the parties’ Agreement of Understanding, the courtli@dsasoing of
Financial Technology Partnersore persuasiveThereforethe court applies California law to the
contractual jury waiver. Becau€mlifornia law does not allowre-dispute jury waivers, the court
denies j& motion to strike.

B. Motion to Consolidate

The court previously bifurcated thsase by ordering a limited evidentiary heariing. trial)
on the issue of the scope of the covenant not to sue contained in the Agreement of Understaj
based upon itbelief thatbifurcation could potentially expedite the resolution of the case and aVv
the practical difficultiesnd potential jury confusion that could redudim trying the contract
interpretation issue with the damages isstiee court has not changed its view, and, therefore,

denies the motion tae-consolidate.
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1. ORDER

For the foregoing reasons the court DENIE'S motion to strikd GC's request foajury

trial andDENIESIGC’s motion to consolidate.

Dated:October 15, 2013

fomatam i gz

Ronald M. Whyte
United States District Judge
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