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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
DANETTE M. MOORE, LATRESA MYERS,
ALANNA HARRISON and ALISA VALDEZ,

individually and on behaldf others similarly
situated,

Case No. 5:12-CV-03577-EJD

)
)
) ORDER GRANTING PRELIMINARY
) CERTIFICATION OF SETTLEMENT
) CLASS; PRELIMINARY APPROVAL
Plaintiffs, ) OF CLASS ACTION SETTLEMENT;
) APPROVAL OF CLASS NOTICE AND
V. ) PLAN; APPOINTMENT OF CLASS
) COUNSEL AND CLASS
) REPRESENTATIVES; AND SETTING
)
)
)

A FINAL APPROVAL HEARING

PETSMART, INC.,

Defendant. [Re: Docket Item No. 40]

In this putative class actiarase filed against Defendant PetSmart, Inc. (“Defendant” or
“PetSmart”), presently before the Court is Ridfs Danette Moorel atresa Myers, Alanna
Harrison, and Alisa Valdez's (collectively “Plaintiffs”) Motion f&reliminary Approval of Class
and Class Action Settlement. See DockatliNo. 40. The motion is unopposed and will be
GRANTED for the reasons set forth below.

I. BACKGROUND

Defendant is a national retail company pdivg pet supplies and services. The named

Plaintiffs are former and current employee®efendant who were and are employed as pet

groomers. This case involves Plaintiffs’ wagel hour claims on behalf of approximately 16,400
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current and former employees who are eligiblpddicipate in the seétiment and are or were
employed by Defendant in California between N8y 2008 and the present. Plaintiffs initiated
this class action on May 23, 2012 irtS8uperior Court of CaliforniaSee Docket Item No. 1-2.
Defendant removed the case to this Couarfluly 9, 2012. See Docket Item No. 1.

Plaintiffs bring the present action for: unpammnpensation, failure teeimburse reasonably
incurred work-related expenses, meal andpesbd violations, failuréo properly calculate
vacation pay, failure to timely and properlyypsages due upon termination, failure to provide
suitable seats, statutory penaltieserest and attorney’s feesdacosts, and specific enforcement
of penalties and restitution of all benefits enjoyed by Defendant for the previous violations.
Plaintiffs allege the following causes of actiagainst Defendant: (1) Failure to Provide
Reasonable Accommodation Duelisability (Cal. Gov't Codeés 12940); (2) Failure to Provide
Reasonable Accommodation DueRieegnancy (Cal. Gov’'t Codel®945); (3) Failure to Engage
in Interactive Process (Calo@&t Code § 12940(n)); (4) Wrongfllermination in Violation of
Public Policy; (5) Failure to Pay Minimum Wagen behalf of the Groomer Class (Lab. Code 8
1194 and IWC Wage Order 7-2004% (6) Failure to Pay Aged Upon Wages for All Hours
Worked on behalf of the Groomer Class (L@bde 8§ 223 and IWC Wagarder 7-2001 § 4); (7)
Failure to Provide Meal Periods on behalfted Meal Period Class (Lab. Code 88 226.7, 512, an
IWC Wage Order 7-2001 § 1,4(B) Failure to Provide Rest Pedis on behalf of the Meal Period
Class (Lab. Code 88 226.7, 512, and IWC Wage Or<#001 § 12); (9) Failure to Provide Rest
Periods on behalf of the Rest Period Clasd. Code 88§ 226.7, 512, alfC Wage Order 7-2001
8 12); (10) Failure to Reimburse Business-Rel&rpenses and Provide Tools on behalf of the
Tool Class (Lab. Code § 2802 and IWC Wage ©rd2001 8§ 9(B)); (11Failure to Pay Wages
Due Upon Termination (Lab. Code 88 201, 202, 203); (12) Failure to Provide Accurate ltemiz
Wage Statements (Lab. Code § 226); (13) &fioh of Business & Professions Code 88 17200 ef]
seq.; (14) PAGA Claim for Faite to Provide Suitable Sedtsab. Code 88 1198, 2698 et seq. anq
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IWC Wage order 7-2001 § 14)n& (15) PAGA Claim for Civil Penalties (Lab. Code § 2698 et
seq.).

The parties reached a settlement after medhatith an experienced mediator. Dkt. No. 4
at 6. On January 31, 2014, Plaintiffs filed gresent motion for provisional certification of
settlement class, preliminarpproval of class aain settlement, approval of class notice and
notice plan, appointment of class counsel andsakggresentatives, and setting a final approval
hearing. Dkt. No. 40. Objection was filed bysSandra Pace. See Docket Item No. 44. The
hearing was held on March 7, 2014. See Docket Item No. 58. The GCaen¢athe parties to

submit supplemental briefings, which were fitmd March 28, 2014. See Docket Item Nos. 66, 68.

Il. LEGAL STANDARD
A. Class Certification
A party seeking class certification must provide facts sufficient to satisfy the requireme

of Federal Rule of Civil Procedure 23.ofinger v. Pac. Nw. Bell, Inc., 564 F.2d 1304, 1308-09

(9th Cir. 1977). Under Rule 23(a), a class may onlgdséfied if (1) the clas is so numerous that

joinder of all members is impracticable; (2) there @questions of law or fact common to the class;

(3) the claims or defenses of the representativéegate typical of the clais or defenses of the

class; and (4) the representative parties will farg adequately protect the interests of the class.

Fed. R. Civ. P. 23(a).

In addition, the party seeking certification msisbw that the action falls within one of the
three subsections of Rule 23(b). In this c&saintiff seeks certifican pursuant to 23(b)(3),
which permits certification of caseghere “the court finds thalhe questions of law or fact
common to class members predominate over anytiqunesffecting only indiidual members, and
that a class action is superiordtner available methods for fairnd efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3). Plaintifisar the burden of demonstrating that they havs

met the requirements of Rule 23(a) as well agpiedominance and superiority requirements of
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Rule 23(b)(3)._See Zinser v. Accufix Regdgainst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001),

amended by 273 F.3d 1266 (9th Cir. 2001).
A trial court has broad disdren in making the decision tognt or deny a motion for class

certification. _Bateman v. Am. Multi-Cinembnc., 623 F.3d 708, 712 (9th Cir. 2010). A party

seeking class certification must affirmatively demtrate compliance with Ru23 and prove that

the requirements of Rule 23 are met. Wlrt Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2550-51

(2011). This requires a court tor@uct a “rigorous analysis” thaequently “will entail some
overlap with the merits of th@aintiff’'s underlying claim.” _Id.

B. Preliminary Approval

Preliminary approval of a class action settlamequires the Court to consider whether
“(1) the negotiations occurred at arm’s lend®) there was sufficient discovery; (3) the
proponents of the settlement arperienced in similalitigation; and (4) on} a small fraction of

the class objected.”_In re Linerboakdtitrust Litig., 296 F. Supp. 2d 568 (E.D. Pa. 2003).

A class action may not be settleiithout court approval. Fed. R. Civ. P. 23(e). When the

parties reach a settlement agreement priorassatertification, “courts must peruse the proposed

compromise to ratify both the progty of the certification and thairness of the settlement.”

Staton v. Boeing Co., 327 F.3d 938, 952 (9th Cir. 20&&Xtlements reached prior to formal class

certification must “withstand an even higher leoscrutiny for evideoe of collusion or other
conflicts of interest than wrdinarily required under Rule 23(before securing the court’s
approval as fair” as “there is an even greptaential for a breach of fiduciary duty owed the

class.” _Radcliffe v. Experian Info. Solutior’dl5 F.3d 1157, 1168 (9th Cir. 2013). The court mu

decide whether the settlement is fundamentally &@lequate, and reasonable. Hanlon v. Chrysle

Corp., 150 F.3d 1011, 1026 (9th Cir. 1998).
[1l. DISCUSSION
A. Class Certification

The proposed settlement class is defined as:
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All individuals who are or were employed bytBmart as a Pet Stylist, Groomer, Grooming

Trainee, and/or Salon Managa California at any timeluring the period from May 23,

2008 to the present (“Pet SstlSettlement Class”);

All individuals who are or were employég PetSmart as an hourly paid, non-exempt

employee in California at any time duritige period May 23, 2008 to the present in a

position other than Pet Stylist, Groom@&rpooming Trainee, dalon Manager (“Non-

Exempt Employee Settlement Class”).

The Settlement Class includes a SetdatrSub-Class defined as follows:

All individuals who are memberof the Non-Exempt Employee Settlement Class or the F

Stylist Settlement Class who separated froeirtamployment with PetSmart at any time

between May 23, 2009 and the date of prelanyrapproval of theettlement (“Waiting

Time Penalties Settlement Sub-Class”).

See Settlement Agreement, Dockem No. 57, Ex. 1 8191 1.12, 1.14, 1.16, 1.21.

The proposed class must satisfy the requiresneifFederal Rule of Civil Procedure 23(a)
and 23(b)(3). Class certificatiosmappropriate here because tequirements are met. The
proposed class meets the numerosity requingnas it is comprised of approximately 16,400
current and former California employees. Theeequestions of law or fact common to class
members because all claims for relief arise fid@iendant’s employment policies, which affected
all of the proposed class members similarly eSé&hnquestions of law or fact predominate over
guestions affecting only individuatembers and a class actiorsugperior to other methods of
resolving these claims. Plaintiffs’ claims are tgdiof those of the putative class, as they were
subjected to the same employment policies afférad sufficiently similar damages flowing from
Defendant’s conduct. Further, Plaintiffs and tloeiunsel will fairly anchdequately protect the
interests of the class. Plaintiffs’ interests areaspntative of and consistewith the interests of

the proposed class and their participation inlthgation demonstrates that they have and will
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continue to protect the intests of the class. Additionally, the proposed class counsel has
previously engaged in similar litigation andeigperienced in employment class action cases.

B. Proposed Settlement

Plaintiffs argue that the settlement is faigsenable, and adequatdight of the risk and
complexity of further litigation. In theettlement, Defendant will pay a maximum of
$10,000,000.00 (“Total Settlement Amount”), which includbpayments to the Settlement Class
Members, attorneys’ fees and costs, Catif@i_abor and Workforce Development Agency
(“LWDA"), all payroll tax obligations of Plaitiffs, Settlement Class Members, and Defendant
arising out of the settlemerand the costs of settlemeadministration. The Settlement
Administrator will not exceed $105,000 in adminigtgrithe settlement. The parties have chosen
Simpluris to administer the settlement.nBities in the amount &50,000 authorized by the
Private Attorneys General Act (“PAGA”) will aldme deducted, of which 75% ($37,500) will be
paid to the LWDA and 25% ($12,500) will bea@able for distribution to Settlement Class
Members, and all employer payroll taxes. Othese deductions are dg the balance of the
Total Settlement Amount ($6,494,000) will be gafale for distribution to Settlement Class
Members (“Net Distribution Amount”).

To the extent that any Settlement Class Member fails to submit a Claims Form and do
file a request for exclusn, the Individual Settlement Amount a@titable to that Settlement Class
Member will be redistributed to Claimants withhmat Settlement Class Members Settlement Clas
in proportion to their IndividdeSettlement Amounts, up to three times that amount. Any
remaining money of the $6,494,000 will go to thgaleAid Society-Employment Law Center, a
cy pres recipient jointly designatéy the parties. The settlemevas reached with the assistance
of Jeffrey Ross, an experience mediator.

The Court finds that the settlement appéairs non-collusive andvithin the range of

possible final approval. The settlement waggroduct of arm’s-length negotiation before a
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mediator, counsel conducted inugation and discovery sufficient &t intelligently in settling
Plaintiffs’ claims, and the proponents of the settlenage experienced with this type of litigation.
1. Attorney’s Fees

Plaintiffs request attorney’s fees of $3,333,333% of the Total Settlement Amount). As
was explained by Plaintiffs’ counsel at the hegrihis amount was negotiated separately from th
award to class members. Parties first negotittedotal amount availablfor class claims and
only then negotiated an amount of attorndgiss. The two available pools of money are
completely separate. See Docket Item No. 66 at 6.

If the Court does not approve the full sumatbrney’s fees, the remainder reverts to
Defendant. However, there is no reversion efrifoney available to the class, because the sum
negotiated for attorney’s fees wavaeavailable to the class. Whiteurts have been skeptical of
reversion clauses, Plaintiffs argue that a rete@ provision does notwalidate the settlement
where the fees are separately negotiateakmis-length, and the results for the class are
exceptional. Plaintiffs point odbhat a number of courts hageeliminarily approved settlement
even where a reversion clause exists if the dds there is no collusionA reversion clause is
not dispositive of collusion, althoughrequires courts to engageheightened scrutiny to ensure

there has been no collusion. In re Boggh, 654 F.3d 935, 949 (9th Cir. 2011).

In this case, the negotiations were conddietearm’s-length through a neutral mediator,
and the fee discussions wemnducted separately after the dission of the amount Defendant
agreed to pay settlement class. Dkt. No. 6651 ffter negotiating the settlement award for clas
the mediator suggested 33.33% attorney’s &ebkthe reversion provision. Dkt. No. 66-1 { 6.
Plaintiffs argue that the overa#sult of the settlement suppotte attorney’s fee request.
Plaintiffs argue that this settlement is excepdl for the class members as compared to similar
settlements reached by PetSmart for similar veagkhour claims. A similar settlement (Sorenso
v. PetSmart) included a reversionarycamt of $1,950,000 for 21,813 class members, 30%

attorney’s fees, and an indere award of $15,000, but only $750,88&s paid out to employees.
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Another settlement (Enabnit v. PetSmart) incluttelsame reversionasum, with only $337,927

paid for 1,790 claims, 29.23% attorney’s fees, ai$80,000 incentive award to named Plaintiff.
Plaintiffs estimate that this settlement will likddg more than five times as much per class memt
than the previously mentioned settlementse $éttlement also provides forward-looking relief
because, as a result of the settlement, Defendant has revised its compensation policy, now p
employees commission and hourly rated providing tools for groomers.

Additionally, the theory for unpaid wages faon-productive time and rest breaks used by
Plaintiffs was novel and risky. At the time of matitn, the theory had not yet been tested and h
little supporting case law. The claim is alsoch& prove because Bdant does not require
groomers to record start and end time of gro@mob, making it difficult to estimate the average
amount of time spent on non-grooming tasks. Dkt. No. 66-1 | 8.

Plaintiffs submitted a lodestar amount ftioeney’s fees, which amounts to approximately
$1,145,000 for 2,531 hours of work by attorneys andiggass. Dkt. No. 66-1 { 14. Plaintiffs
argue that a lodestar multiplier of three is ceeble given the results achieved, risk of litigation,
skill required, quality of work, contingent natuwéthe fee, and is in line with the range
customarily approved by California courtstomparable wagend hour class actions.

At this stage, the Court grants preliminary approval of the attorfegss subject to final
approval. The Court will carelfy review all the information @ncerning the requested attorney’s
fees before granting final approval.

2. Incentive Award to Named Plaintiffs

The class representatives request a seatcard totaling $30,000: $5,000 each for the tw
Plaintiffs who are former employees and $10,000 éacRlaintiffs who were current employees
when the suit was filed. A test@ped by courts in this districobbks at: (1) the risk to the class
representative in commencing the action; (2)ribtoriety and persondifficulties encountered by
the representative; (3) the amoohtime and effort sperby the representative; (4) duration of the

litigation; and (5) personal beriigfor lack of, enjoyed by repredative as result of litigation.
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Plaintiffs argue that class reggentatives have spent considerable time and effort on this
case, actively participating, undeking risks (pursuing a caseaagst a current employer), and
achieving substantial benefit. Representatives baea named in media, which weighs in favor
of the incentive awards. Furthéhnge fact that each peesentative has an individual claim that they
have agreed not to settle untiteafthis case is resolved does not create a conflict. Defendant n
still defend itself against the Priaiffs’ individual claims and Plaiifts may ultimately end up with
nothing for their individual claims.

The Court preliminarily approves the awardsitoned Plaintiffs, as they are within the
range of reasonable awards.

3. Net Distribution Amount

The Net Distribution Amount for the settlement class is $6,494,000. No amount of it w
revert to Defendant — any unclaimed funds wilrédistributed to participating class members, uq
to three times their original claim amount, with any remaining fulistsibuted to the cy pres
beneficiary.

Parties argue that they conduttbstantial discovery to @emine a reasonable and fair
allocation of the net distribution amount. Atieys reviewed about 33 0@pages of employment
records and data, interviewed doger class members, and took depositions of two of Defendal
representatives. The partiesegp that 10% of Defendant’s stores in California would provide g
representative sample for purposes of evalgalamages for mediation. Attorneys sampled
electronic timekeeping records for 251 stylsitgl 1,243 non-exempt employees. The Parties
agree that the apportionmenttbé Net Distribution Amount aomg the different classes with
varying claims is fair and reasonable in ligithe respective value of the claims, with the
estimated damages for the members of th&SBaist Class accounting for approximately two-
thirds (2/3) of the total damgas and the damages for the Non-Exempt Employee Class accoun

for the other one-third (1/3).
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a. Waiting Time Penalties Settlement Sub-Class
The amount allocated to the Waiting Time Rees Settlement Sub-Class will be deducte
from the Net Distribution Amount prior to the calation of the Individual Settlement Amounts of
Claimants. Each member of the Waiting TiBwh-Class who was employed by Defendant in
California as a Stylist, Groomer, Grooming Ternor Salon Manager at the time of separation
from employment will be entitleth receive $400 as a waiting time penalty in addition to their

Individual Settlement Amount. Each membéthe Waiting Time Sub-Class who was employed

by Defendant in a position other than Stylistp@ner, Grooming Trainee or Salon manager at the

time of separation from employment will be ilat to receive $200 as a waiting time penalty in
addition to their Individual Settlement Amount.
b. Pet Stylist Class and Non-Exempt Class

After payments are deducted for the WagtiTime Penalties Settlement Sub-Class, two-
thirds (2/3) of the remaining Net Distribati Amount will be allocated to payment of the
Individual Settlement Amounts of the Pet Stylisass and one-third (1y®f the remaining Net
Distribution Amount will be allocated tthvdse the Non-Exempt Employee Class.

The Settlement Administrator will divideghwo-thirds (2/3) of the remaining Net
Distribution Amount by the total gss compensation paid to Pet Stylists for the time period whe
such Pet Stylists were employed as Pet $$ylSroomers, Grooming &inees and/or Salon
Mangers during the Covered Timeframe to determine a multiplier (“Pet Stylist Multiplier”). Th
Individual Settlement Amount payable to e&ut Stylist will equal that Claimant’s gross
compensation earing during the Covered Timeframéiplied by the Pet Stylist Multiplier.

The Settlement Administrator will dividée one-third (1/3) of the remaining Net
Distribution Amount by the total gss compensation paid to Non-Exempt Employees for the tin
period when such Non-Exempt Employees wsmployed in positions other than Pet Stylists,
Groomers, Grooming Trainees amidS5alon Mangers during the Covered Timeframe to determir

a multiplier (“Non-Exempt Employee Multiplier”)The Individual Settlement Amount payable to
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each Non-Exempt Employee will equal that @lant’'s gross compensation earned during the
Covered Timeframe multiplied by theoN-Exempt Employee Multiplier.

The Individual Settlement Amounts will ladlocated among wages, interest, and civil
penalties. Fifty percent (50%) of each Glant’s Individual Settlement Amount will represent
wages and the other fifty perc€b0%) shall represent interestdapenalties. The portion of each
Claimant’s Individual Settlemé®mount representing wages will be subject to standard
employment tax withholdings with the Sethent Administrator remitting all such tax
withholdings directly to the statand federal taxing authorities. The portion of each Claimant’s
Individual Settlement Amount peesenting interest or penaltiedl be reported on a Form 1099
provided to each Claimant, withamequired copies provided to thertinent taxing authorities.
Employer tax obligations on any amounts paid &rRiffs and Claimants will be paid from the
Total Settlement Amount.

4. Release of Claims

Settlement Class Members who submit a Cleerm and do not opt out will release wage
and hour claims against Defendant. Members agtaut will not be bound by the release of the
PAGA claims or remedies pursudata final judgment, as was en@ously originally indicated in
the Settlement submitted to the Court. Db. 46 at 2; Dkt. No. 46, Ex. 1 8 VI { 6.8.

C. Class Counsel

Proposed class counsel has coneldcesearch, investigatiomdianalysis of the litigation
and, as discussed above, are experienced andddgeable. As such, Graham S.P. Hollis and
Marta Manus are preliminagppointed as Class Counsel.

D. Notice of Class Certification and Settlement Administration

Rule 23 (c)(2)(B) requires “the best noticattis practicable under the circumstances,
including individual notice to all members who can be identifreough reasonable effort.” Rule
23(e)(1) requires reasonabletice to all class members who would be bound by the proposed

settlement. The notice must explain in easitgerstood language thature of the action,
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definition of the class, class claims, issued defenses, ability to appear through individual
counsel, procedure to request esobn, and the binding hae of a class judgment. Fed. R. Civ.
P. 23(c)(2)(B). Here, the parsién this case have created agpleed to perform the following
Notice Plan:

Defendant will provide contact information feach Settlement Class Member to Simpluri
within 15 days of this order. For Class Members who are former employees, Simpluris will
undertake reasonable addressfication to ascertain the acaay of the last known address. A
Notice of Class Action Settlement and Final Apygal Hearing (“Class Notice”) will be mailed no
later than 25 days from the datkthis order in a form substaritiasimilar to that attached as
Exhibit 2 to the Declaration gsraham Hollis and will include a Claim Form/FLSA Consent Forr
(“Claim Form”) in a form substantially simildao that attached as Exhibit 3 to the Hollis
Declaration._See Hollis Dec’l, Docket Item NH)-2, Ex. 2-3. In the event that a Class Notice is
returned as undeliverable, Simpluris will obtaiouarent address and reamhthe Notice within
three business days. Class Members will have 60 calendar days from the date the Claim Fof

mailed to submit the completed Claim Form or refjexclusion. Thirtylays after the initial

L)

=

ms

mailing of the Notice, each class member who has not responded will receive a postcard remjnde

to submit a Claim Form before the dead. Dkt. No. 57, Ex. 1 8 VI 1 6.1-6.9.

Simpluris will maintain a tolfree telephone line and a Jethent Website. The website
can be used to file a Claim Form, track the pesing of a Claim Form, and contact the Settleme
Administrator.

The Court finds that the above-describedcpoures meet the standards of Rule 23. The
forms of notice attached as Exhibits 2 &nia the Hollis Declaration are hereby approved.

V. CONCLUSION
For the reasons stated herein, the motiompfeliminary approval is GRANTED as follows:
1. This action is certified as a class aatonly for settlement purposes pursuant to

subsections (a) and (b)(3) of FealeRule of Civil Procedure 23.
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2. The Settlement Agreement is preliminarily approved as fair, reasonable, and adequate
pursuant to Federal Rule of Civil Procedure 23(e).

3. Plaintiffs Danette Moore, Latresa Myers, Alisa Valdez, and Alanna Harrison are
approved to act as Class Representatives for settlement purposes only.

4. GrahamHollis, APC is appointed as Class Counsel.

5. The Notice Plan and the content of the forms of Notice to the Settlement Class as set
forth in the Settlement Agreement and Exhibits 2 and 3 to the Hollis Declaration are approved.

6. A hearing on the final approval of class action settlement shall be held before this court
on October 3, 2014 at 9:00 a.m. Class Counsel shall file brief(s) requesting final approval of the
Settlement Agreement, Fee Award, and Incentive Award, no later than 30 calendar days before the
final approval hearing. Any objections to the Settlement by Settlement Class Members must be

filed at least 30 days before the final approval hearing.

IT IS SO ORDERED
Dated: May 14, 2014

za.mu

EDWARD J. DAVILA
United States District Judge

13
Case No. 5:12-CV-03577-EJD
ORDER GRANTING PRELIMINARY CERTIFICATION OF SETTLEMENT CLASS;
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT; APPROVAL OF CLASS
NOTICE AND PLAN; APPOINTMENT OF CLASS COUNSEL AND CLASS
REPRESENTATIVES; AND SETTING A FINAL APPROVAL HEARING




