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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
BRETT JOHNSON CaseNo.: 12-CV-03691LHK
Plaintiff,
ORDER GRANTING DEFENDANTS’

MOTIONS FOR SUMMARY
JUDGMENT

V.
SAN BENITO COUNTY,et. al,

Defendants

N N N N N e e e

Plaintiff Brett Johnsoi{‘Plaintiff”) brings this action against Defendants San Benito
County, Patrick Turturici, and Tony Lamoni¢®efendants”)for alleged violations of 42 U.S.C. 8
1983. Before the Court are Defendants’ Motions for Summary Judgwieich are fully briefed
After consideing the parties’ submissions, the relevant law, and the record in this case, the Cg
GRANTS Defendants’ Motions for Summary Judgment.

l. BACKGROUND

A.  The Parties'

Plaintiff Brett Johnson is a San Jose police officer and a father of fourNBC30-1
(“Johnson Decl.”) 11 13-16. He brings this case pursuant to 42 U.S.C. § 1983 against two Sa
Benito County Sheriff's Department Officers, Undersheriff Patrickurigitand Sergeant Tony

Lamonica(collectively, “Officer Defendants?)along with the County of San Benito. ECF No. 1.

! The Courfpresentshe facts in the light most favorable to PlaintB&eln re Oracle Corp. Sec.
Litig., 627 F.3d 376, 387 (9th Cir. 2010) (holding that at summary judgment, all inferences mu
made in favor of the non-moving party).
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Plaintiff alleges thaOfficer Defendant&ngaged in a conspiracy that resulted in the deprivation
Plaintiff's constitutional rightdy leading to the filing of false charges against Plaintff{{ 38
45.

Plaintiff posits that the central feature of the conspiracy was a quid pro quo agteeme
between Turturici and Plaintiff's ewife’s new husband, Mike Howard (“Mike”), a prominent
local businessmaid. § 31.Under this agreement, Mike would supp®utturici in his competitive
election to become sheriff of San Benito County, and in exchange, Turturici would use his
authority as Undersheriff to cook up a false charge of child abuse againstfPEEENo. 50 at
2-3.This false charge would benefit Mike, basa it would have the effect of altering Plaintiff's
child support agreement wiiPlaintiff's ex-wife Mary Howard (“Mary’). This change would allow
Mary (andthereforeMike) to receive increased child suppdd. at 12. Another effect of this
agreement,&ording to Plaintiff, was that it would adversely affect Plaintiff's cameé&w
enforcemenand Plaintiff's ability to maintain future familial relationshipg. at 13.

Understanding the conspiracy that Plaintiff alleges requires a briefiewesf the

individuals whaform its crucial links:

e Undersheriff Turturici : Turturici was running fosheriff at the time of the
incident. ECF No. 1  24&.urturici’'s campaign involved threats of adverse

consequences to those who did not support him and promises of rewards to thpse

who supported his campaign. ECF No. 50-2 (“Scott Decl.”), EXT@8urici’s
campaign is central to the alleged conspir&xymplaints regrding Turturici’s
conduct during the campaign led to an internal investigation, which thand
“there have been legitimate and corroborated incidents of inappropriate behavi
and misconduct on the part of Undersheriff Turturid.”at 37. Nevertheles the
investigation made no formal findings on any alleged wrongddangt 38.

e Sergeant Lamonica:Lamonica an officer in the Sheriff's Officayas a Turturici
supporter and loyalist who had been promised a promotion if Tunvaselected
sheriff.1d.; Scott Decl., Ex. 19 (“Williams Depo.”) at 125.

e Mary Howard: Mary is Plaintiff's exwife. She began working for and then dating
Mike Howard. Scott Decl, Ex. 22 (“Mary Depo.”) at 63-@his relationship
matured into a cohabitative, and ultimatehagrital relationshipld. Mary and
Plaintiff shared joint physical and legal custody of their children, but that
custody arrangement changed as a result of the conduct at issue in this case.
Johnson Decl. § 14.

e Mike Howard: Mike owns the Tres Pinos Inn, a popular local business in San
Benito County. Mike Howard’s father supported Turturici for Sheriff. Johnson
Decl. 1 27. Mike himself, however, did not contribute to or support Turturici’s
campaignECF No. 42 (“Davis Decl.”), Ex. D (“Mike Depo, s 89. Mike and
Turturici lived on the same street for a period of time and were randomly paireq
2
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together during a charity golf tournament a half a decadd@g&cott Decl., EX.
26 (“Turturici Depo.”) at 152-54.

e William Tiffany: Tiffany is a lawyemwith whom Mary consulted during her
divorce from Plaintiff. Mary did not retain him at that tinhdary Depo. at 123-24.
However, Mary dichire him shortly after the allegations that form the basis for th
action.ld. at 125.

e Dan Devries:Devries is docal atorney and a friend of Mike Howar8cott Decl.,
Ex. 24 (“Devries Depo.”) at 10-14. He is involved in a number of community
activities, including publication of a local newspapdrat 16.He also has tie®
Tiffany and Turturicild. at 1719.

e Karen Forcum: Forcum is the deputy district attorney in San Benito County that
prosecuted Plaintiff. Scott Decl., Ex. 21 (“Forcum Decl.”) at 26.

B. Incident

This case results in large part from an incident on July 17, 2010, when Plaintiff and his
youngest son, who was fourteen years old at the time, got into an argumeiitrttegely turned
violent. Scott Decl., Ex. 2, at 1. On the day of the incident, Plaintiff's youngest sgoamgest
daughter wereén Plaintiff’'s custodyld. at 14. The youngest son refused to get out of bed to go 1
an errandld. As a result, Plaintiff and the son got into an argunmdnEvents became physical
when Plaintiff grabbed his son’s arm to pull the son out of loed@he son then started flailing his
arms.ld. at 18.As aresult, Plaintiff told his son to stop, and when his son did not stop, Plaintiff
pushedthe son against the dresser in the romimAt this point, Plaintiff instructed his son to
completesome chores outdootsl. Once outsideRlaintiff felt his son wasot following
instructionsld. Plaintiff and his son began to argue again, and at that point, Plaintiff's son ran
neighbor’s housdd.

Plaintiff was upset because the family was late to run the errand. Hisesamyhle, had
asked the neighbor,d® Coffert(“Bob”), whether he could use a phone to call his motteat
15. Bob agreed, and Plaintiff's son went into a small laundry room in the Coffertmesiaed
called his motheidd. At this point, Plaintiff was still back at Plaintiff's resialge preparing his
vehicle to run the errantt. at 18.After that task was complete, Plaintiff came to the Coffert
residence to retrieve his sdd.

At the Coffert residence, Plaintiff asked his son to hang up the telephone syjheetbe
running late. The son refused and stated that he would not accompany Plaintiff onnithecerfa

this point, Plaintiff grabbed his son’s arm, took the phone, and hund. iflaintiff's sonresisted
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by dropping to the floor and laying limfal. Plaintiff put hisson’s arm behind his son’s back in
some sort of arm lock and placed his knee on his son’s lehekt.15.Plaintiff finally picked his
son up off the floor and carried him outside the dtwbrat 18. Plaintiff and his son continued to
argue throughout this incidemtl. Once Plaintiff’'s son was in the passenger seat of the car, the
allegedly made derogatory comments about Plaitdiff.

At this point, the facts accounted by Plaintiff diverge from those accounted &yris
Plaintiff claims that heaised his hand to slap his son to punish the son for makimgtbgatory
comment, but that before Plaintiff could do anything, his son moved his head and hit it agains
window. Id. Plaintiff’'s son in contrast claims that Plaintiff slapped him with an open ld@spjte
the fact thathe son was sitting mute because he did not want to speak to hislthtaed.s.
Plaintiff's son claims that the slap caused him pain because itdotta and that before his father
slapped him, he noticed blood under his nose resulting from the scuffle inside the l@nfserid.

Both Plaintiff and his son agree that the remainder of the drive to run the erand wa
uneventful. After they returned home, Plaintiff asked his son to pack up the son’s belamgirigs
return to his mother’s residendd. Plaintiff's son did so, and Mary came and picked Plaintiff's

son upfrom Plaintiff's residencdd. Plaintiff's son told Mary about the physicaleitation

between Plaintiff and Plaintiff's soid. At this point, Mary called the San Benito County Sheriff's

Office to report the incidentd. at 14.

C. First Investigation

Deputy Marc Williams responded to the call, and he contacted his supervisarbétmpi
Uribe because the suspect, Plaintiff, was a police off@enverian Decl., Ex. F (“Williams
Depo.”) at 44-45Uribe therefore joineldlVilliams at Mary’s residenceScott Decl., Ex. 20 (“Uribe
Depo.”) at 40-41Williams first interviewed Mary, whoeported her family history and told
Williams that the younger daughter was still with Plain®i€ott Decl., Ex. 2, at 1&illiams
offered to request medical assistance for the son, but both Mary and the son refyggdams
then interviewed the son, who reported his version of the incideiat 1416. Williams
photographed the son’s injuries, which included scratches and red marks on the sori& body.

15. Williams instructed Mary that because of the existiagtodyorder, Plaintiff could insist that

4
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the son be returned Rlaintiff and that the daughter not be released frbamtiff's custody.Id. at
16. Accordingly Williams recommended an emergency protective order (“EPQO”) to circumvent
the custody arrangemed. Mary requested an EP@I. Williams called a judge and informede
judgeof the circumstancesd. The judge issued an EPO amdieredthat Williamsconfiscate all
of Plaintiff’s firearms.ld.; Scott Decl., Ex. 1.

While Williams was interviewing Margnd Plaintiff's son, Uribe was supervisitdyibe
Depo. at 42Williams briefed Uribe, and Uribasked if Williams had any questiong. at 4142.
While Williams’ interviews were ongoing, Uribe engaged in a siaéil conversation with Mike
about a trip Mike took to Idaho and Mike’s forthcoming weddidgat 4244. Uribe and Mike did
not have anyreexisting familiarity with each othdd. at 44.During this time, Uribe was also
watching Williams interview Mary and Plaintiff's solal. at 45.

Williams and Uribe then interviewed Bob and Mary Lou Coffévtary Lou”), Plaintiff's
neighbors whose house was the scene of much of the incident. Mary Lou told the thf&itshe
did not see any abusive conduct on Plaintiff's part. Scott Decl., Ex. 2, at 16. Bob statechttht he
heard a lot of yelling between Plaintiff and his son, during this incideratastder timesld. at
17. But Bob stated that he had never seen Plaadifibusivéy with regard to Plaintiff'sson.Id.

Williams next interviewed Plaintiff and Plaintiff's youngest daughter (who was a®stto
much of the incident and who was still with Plaintiifjilliams tape recorded his interview with
Plaintiff, in which Plaintiff informed the officers that his son routinetyedemotonaly and
violently. Id. at 1819; Uribe Depo. at 1 Rlaintiff stated that his son tidehavioral issues and thaf
Plaintiff, rather than Mary, was the disciplinarian parent. Scott Decl., BEX12 Blaintiff further
stated that his son had not reported any injuries resulting from the incident othartdlogh ache.
Id. Plaintiff's younger daughter essentially corroborated Plaintiff®stant, and stated that she
was not afraid of her father and that her father was not out of control when he Was Wit her
brother.Id. at 20.

After interviewing all the parties, Williamsontacted the judge who issued the EPO and
asked the judge to suspend the ERIOWilliams offered two reasons for why he asked the judge

to suspend the EPO. FirgYilliams stated that the injuries to Plaintiff's son resulted more from
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circumstance than intentional act and that as a result, Plaintiff was not gointakebeénto
custody.ld. SecondWilliams stated that Plaintiff voluntarily agreed to suspend the custody
arrangement antb allow Mary to maintain custody while the situation was resolved, thereby
mooting the necessity of the EPIQ. at 21. The judge declined to remove the EPO, but shorteng
its duration.d.

In accordance with protocdlyilliams drafted areport of his investigation of the incident,
booked all seized firearms, completed a child abuse report form required byet@egiattment
of Justice, in which he stated that the child alallegations were “inconclusiyeand downloaded
all digital photos into the Beriff's Office case managemesystem See generally idVilliams’
report recommended forwarding a copy of the report to the District Attoro#ice and to Child
Protected Services for those agencies’ review. Plaintiff was not arrastedo charges were filed.
Id. at 21.

D. Follow-Up Investigation, Charge, and Resolution

A day or twoafter the incident, Mike and Magotin touch with Turturici at the Sheriff's
Office to discuss the cadeis not clear whe-Mike, Mary, or Turturici—made the initial call, but
it is apparent that Mary ended up talking to Turtufiki.this conversation, Mary explained that
she was concerned that the allegations against Plaintiff were not bein@sagenmously as they
should havdeen, perhaps becalBrintiff was a police officetMary Depo. at 101-04After
speaking with Mary, Turturici asked Lamonica to follow up on the case. Turturici Dep@. a

Lamonica reviewed Wliams’ report from the initial investigation and concluded that
further investigation was necessary. Lamonica Depo. &@&&rdingly, Lamonicare-interviewed
Plaintiff's youngest son, who was injured in the incident, and Plaintiff's yestrdaughter, who
was a witness to the incideid. He also interviewed Plaintiff's two older childremho had no
part in the incident, to determine whether there argdamily historyrelevant to the incidentd.

Lamonica did not, however, materview Plaintiff himelf, nor did he review the audio recording o

% In her deposition, Mary could not clearly recall who called whom. Mary Depo. 96-1ppeiais
that Mike either called Turturici or got Turturici’'s contact informaticym the sheriff At that
point, either Mary called Turturici or Turturici called Mar
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the initial interview with Plaintiffid. at 9091. Rather, he relied exclusively on Williams’ report
for information about the initial interview.

Lamonica prepared a supplemental reperamonicaalso changed Williams’ DOJ child
abuse report from “inconclusive” to “substantiatdd.”at 122. Lamonica then forwarded both the
supplemental report and the revised DOJ child abuse report form to the Distircieits office.

Id. There is no evidence in the record that Turturici either told Lamonica how to comeluct t
investigation or otherwise participated in Lamonica’s investigation. Johnson D&@6. at
(acknowledging the lack of evidence of Turturici’s involvement in the invesiigaiyond refeal
to Lamonica).

Forcum the Deputy District Attorney in charge of the case, received Williams’ initial
report and Lamonica’s supplemental report. Forcum Depo. at 3&@Zum further consulted
with the San Benito County Health and Human Services Agéthcat 3637. An official at that
agency, after interviewing Plaintiff's youngest son and youngest daugbteluded that “the
father is not guilty of physical abuse or emotional abuse as defined in thea\agithinstitutions
Code.” ECF No. 50-MNevatheless, having reviewed the officers’ reppisrcum prepared and
filed a criminal complaintForcum Depo. at 43. Forcum contends that she did not rely on the D
child abuse report form or on the audio recording of Williams’ interview witim#ffan filing
criminal chargedd. at 49, 51.

Plaintiff was arraignedd. at 54.He and his counsel were provided case materials preps
by Officer Defendants and other San Benito Sheriff's Office employees. Johnson DepdAst 94.
part of this material, Plaintiff was provided with a recording of Williams’ intervietl Rlaintiff.
Forcum Depo. at 4RAfter reviewing these materials, Plaintiff agreed to attend a-thi@gh
parenting class in exchange for the prosecutors’ dropping of charges againkihmnson Depo. at
97.Pursuant to this agreement, Plaintiff attended the claasdghe charges were dropped.
Forcum Depo. at 54-55.

After the charges were dropped, Plaintiff filed an internal affairs comgaihst

Defendants alleging that the recorgliof Williams’ interview with Plaintiff had beemanipulated

% A full version of this report is not in the reco®eeScott Decl., Ex. 8 (first page of the report).
7
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Scott Decl., Ex. 13. Plaintiff submitted an expert report, which found irregaanitithe recording.
Scott Decl., Ex. 14Plaintiff contends that someone altered the recording to elimiratdpatory
information. Scott Decl., Ex. 13 at Bhe state Department of Justice investigated Pladmitfaim
and concluded that the recording had not been tampattedServerian Decl., Ex. HDefendants
also retained anoth&rensicsexpert, who lile the statagency concluded that there was no
evidence that the recording had been manipulated. Serverian Decl., Ex. I.

E. Consequences

Plaintiff contends that he has suffered adverse consequences resultinigefractions of
Officer Defendants in thisase. Specifically, he contends that the charges in this case negative
affectedhis current and future familial relationships anddaiseer prospects

With respect to his family, Plaintiff contends that a lawyer for hisvde Mary, William
Tiffany, sen him a letter during the pendency of the investigation in this Gxsgt Decl., Ex. 7In
that letter which wassentfour days after the incidentiffany stated that Mary objected to Plaintift
having unsupervised visitation during a specific dayperiod with Plaintiff’'s youngest son due to
the allegations in this cadé. The record does not contain any evidence that this letter
permanently affected Plaintiff's custody anditation arrangement with Mary, and, in fact, with
respect to Plaintiff'syoungest daughter, the custody arrangement has proceeded unchanged.
Johnson Depo. at 17.

Plaintiff further notes that he received paperwork from Child Support Servicesatingdi
that Plaintiff was responsible for more child support. Johnson Depo. at 132. Child SupporsSe
indicated that Plaintiff was responsible for the increased sum of child suppauskdus youngest
son was now living fulime with Mary.ld. at 133.Plaintiff did not hire a lawyeor challenge this
new arrangement in family court; rather,dtpulated to the increase in the support payméshts.
at 132, 135. Importantly, further, there is no evidence that changes to the custedyeagrgere
mandated by Defendants’ actions in this case.

Plaintiff also contends that thgents in this case have led to a longer term negative impa
on his ability to establish and maintain familial relationships. Specifically,tPidmas been placed

on the California Department of Justice’s Child Abuse Central Index (“OAG1having a
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“substantiated” incidence of child abuse. Scott Decl., Ex. 9. Plathdifhs that this placement
could adversely affect his ability to serve as a foster, steggoptive parent. Johnson Decl. § 31.
Specifically, the San Benito County Sheriff's Officea letter to Plaintiff explaining Plaintiff's
Placement on CACI, stated that the “Index is accessed by law enforcement agevlocammr
departments, county welfare agencies and district attorneys when conductstmatien of child
abuse, and court investigators and licensing agency personnel to screen individirald for
placement and licensure or employment positions having custody of children.D8cbftEx. 9.

With respect to his cared?laintiff contends thate was placed on tigradylist by the
Santa Clara County District Attorney’s Office for having engagedmniuact that involved moral
turpitude. Scott Decl., Ex. 18Vhile Plaintiff contends that his placement onBnadylist could
adversely affect his career, including, for exde, whether prosecutors are likely to allow him to
take the stand in cases that he investigates, thereagnmssiblesvidence in the record explaining
the effect of being placed on tBeadylist. Johnson Decl. § 30. In his depositiBtgintiff further
testified that he has suffered no actual adverse effects cutnentjob as a result of Defendants’
actions in this casdohnson Depo. at 63.

F. The Instant Litigation

In light of these consequences, Plairftifd the instant lawsuit against San Benito County
Turturici, and Lamonica. In his origin@lomplaintfiled on July 13, 2012, Plaintiff pleaded four 42
U.S.C. § 1983 causes of action, all of which were based on allegations of conspiracywt depri
Plaintiff of his constitutional right&£CF No. 1 at 1 38-5%pecifically, inhis original complaint,
Plaintiff alleged that Defendants conspired to retaliate against Plaintiff in viotztitie
Fourteenth Amendment, conspired to deprive Plaintiff of his equal protectida bg placing him
in a “class of one,” and conspired to cause a bad faith arrest that violated Deféralattt
Amendment rightdld. 11 38-48. Plaintiff further alleged that San Benito County was liable

because it ratified Officer Defendants’ condudt.q 4953.

On March 1, 2013, Plaintiff filed an amended complaint, which alleges five causé®mof ac

under 42 U.S.C. § 1983. ECF No. Fast, Plaintiff alleges that Defendants violated his

Fourteenth Amendment rights to due process by causing criminal charges to bgefihest! m.

9
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Id. 191 3942. Second, Plaintiff alleges that Defendants violated his equal protection IdgHfs.
43-46. Third, Plaintiff alleges that Defendants violated the Fourth Amendment bygcausad
faith arrestld. 11 4749. Fourth, Plaintiff alleges that Defendants violated the First Amendment
engaging in conduct designed to chill Plaintiff's rights to free speech andtiorp#ie family
court.1d. 1 5055. Fifth, Plaintiff alleges municipal liability on the batist San Benito County
ratified Officer Defendants’ condudd. 11 5660. The Amended Complaint further alleged that
Officer Defendants were motivated by a conspiracy to deprive Plahtif constitutional rights
but did not plead any conspiracy sas of action explicitlyid. 1 42, 46, 49, 55.

On September 26, 2013, after the close of discovery, Turturici filed his Motion for
Summary JudgmengeeECF No. 40. That same day, San Benito County and Lamonica filed a
separatgoint Motion for Summary JudgmereeECF No. 43 On October 15, 2013, Plaintiff
filed oppositions to both motionSeeECF Nos. 50-5£.0n October 22, 2013, Turturici filed a
reply. SeeECF No. 59. Lamonica and San Benito County also filed a replgana¢ daySeeECF

* Both sets of Defendants also filed declarations and exhibits accompanyirigatiens for
Summary Judgment. Both sets of Defendants discovered that some of these eitdiited
sensitive information and move to remove these incorrectly filed documentshieaodket. ECF
Nos. 54-55. Plaintiff does not oppose this request, and Defendants have filed replacerbgst ex

ECF Nos. 53, 57, 58. The Court GRANTS the motions to remove these documents. ECF Nos.

8, 42-10, 44. These entries shall remain locked. The Court has only considered the egpplacem
exhibits in ruling on the Motions for Summary Judgm&eteECF Nos. 53, 57, 58.

® Plaintiff has filed two Administrative Motions ile Under Seal parts of Plaintiff's opposition to
DefendantsMotions for Summary Judgment and one exhibit to the Declaration of John Houst
Scott in support of Plaintiff's opposition. ECF Nos. 49, 52. The Court GRANTS Plainétfisest
to sealthe exhibit attached to the Scott Declaratiwhich isthe Internal Affairs Investigation
Report. Scott Decl., Ex. 29. This Court finds thatrhpelling reasorisupport the sealingf this
document, which is a report on a non-public, internal employment investigation, much of whig
not specificallyrelevant to the instant litigatio®eeKamakana v. City and Cnty. of Honolu#d7
F.3d 1172, 1178-79 (9th Cir. 200@)aintiff shall efile Exhibit 29 to the Scott Declaration under
seal.

The Court DENIES Plaintiff’'s request to seal parts of his opposition. The infomratthe
sentences that Plaintiff seeks to redactalesady been publicly disclosed in this litigati@ee
ECFNos. 26, 27, 29. The redacted portions of the opposition merely refer to the existence of
investigation and the broad outlines of what was investig8esECF No. 29 (explaining the
relevance of these documents). The only specific findings of Wiestigation revealed in the
oppositionare directly related to the issues in theéspositive motior. Plaintiff has failed to set
forth “compelling reasons” to seal this informatidrccordingly, the Court finds that these are nof
sealable. Within five days of this order, Plaintiff shalile an unredacted version of the
opposition.SeeECF No. 51.
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No. 60.
Il. LEGAL STANDARD

Summary judgment is proper where the pleadings, discovery, and affidavits shidvetba
is “no genuine dispute as to any material fact and [that] the movant is etifletjinent as a
matter of law.” FedR. Civ. P. 56(a). Material facts are those thty affect the outcome of the
caseSeeAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A dispute as to a material fg
is genuine if there is sufficient evidence for a reasonable jury to ret@miet\for the nonmoving
party.See id.

The party moving for summary judgment bears the initial burden of identityosgt
portions of the pleadings, discoveand affidavitghatdemonstrate the absence of a genuine iss}
of material factCelotexCorp. v. Cattrett477 U.S. 317, 323 (1986). Once the moving party mee
its initial burden, the nonmoving party must go beyond the pleadings and, by its own &ffodavi
discovery, “set forth specific facts showing that there is a genuine mstrelf” Fed. R. Civ. P.
56(e). If the nonmoving party fails to make this showing, “the moving party ieertit judgment
as a matter of law.Celotex 477 U.S. at 323.

At the summary judgment stage, the Court must view the evidence in the light most
favorable to the nonmoving partgnd all reasonable inferences that may be drawn from the fac
placed before a court must be drawn in favor of the opposing pasyStegall v. Citadel Broad.,
Inc., 350 F.3d 1061, 1065 (9th Cir. 2003). If evidence produced by the moving party conflicts
evidence produced by the nonmoving party, a court must assume the truth of the evidenite sq
by the nonmoving party with respect to that f&stel_eslie v. Grupo ICA198 F.3d 1152, 1158
(9th Cir.1999).However, “[b]ald assertions that genuine issues of material fact exist are
insufficient.” SeeGalen v. Cnty. of L.A477 F.3d 652, 658 (9th Cir. 2008ge also Day v. Sears
Holdings Corp, No. 11-09068, 2013 WL 101054&*4 (C.D. Cal. Mar.13, 2013) (“Conclusory,
speculative testimony in affidavits and moving papers is insufficient t® gaisuine issues of fact
and defeat summary judgment.”). Further, a “motion for sumijuaigmentmay not be defeated
... by evidence that is ‘merely colorable’ or ‘is not significantly probativenderson477 U.S. at

249-50;see also Hardage v. CBS Broad. |m27 F.3d 1177, 1183 (9th Cir. 2006) (same). If the
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nonmoving party fails tproduce evidence sufficient to create a genuine dispute of material fag
the moving party is entitled to summary judgmé&udeNissan Fire & Marine Ins. Co. v. Fritz
Cos, 210 F.3d 1099, 1103 (9th Cir. 2000).

1. DISCUSSION

A. Officer Defendants’ Liability

Plaintiff alleges that Officer Defendants deprived him of his First, Foanith Fourteenth
Amendment rights and engaged in a conspirdeygoal of which was to effectuate these
deprivations Specifically,in his opposition to the instant motio®dainiff contends that Officer
Defendants contravened their constitutional obligations by conspiring to emgamgescience-
shocking actions that (1) deprived Plaintiff of his substantive due process rightsue purareer
and engage in familial relationgisi, (2) deprived Plaintiff of his due process right to be free fron
the use of tampered evidence, (@3ulted ina bad faith seizure in violation of the Fourth
Amendment, and (4) constituted retaliation that chilled Plaintiff's First Amendmérns 1od
association and his right to petition the family cSUBECF No. 51 at 19-22.

Officer Defendants’ principal contention in the instant mdaigrthat they are entitled to
qualified immunity. ‘An officer is entitled to qualified immunitynless (1) facts viewed in the
light mostfavorable to the injured party show that thioef violated a constitutionaight and (2)
the right was clearlgstablished at the time of the alleged miscontiard v. City of Yakima,
706 F.3d 1188, 1192 (9th Cir. 2013). The inquiry focuses on whether Officer Defendants act¢
unreasonably—not whether they acted with malicious intent. As the Supreme Couatdthsest
allegation of malice is not sufficient to defeat immunity if the defendant actedoinjectively

reasonable mannerValley v. Briggs475 U.S. 335, 341 (1986).

® Although Plaintiff's Amended Complaint alleges an equal protection violation, neither
Defendants’ motions or replies nor Plaintiff's opposition address this causioof dte Court
notes that the equal protection claim would be meritless evlea dlaimhad been properly argued
in thebriefsbecause Plaintiff has not marshaled any facts to suggest that those ssitilatbd to
him were treated dérently. SeeMcDonald v. Vill. of Winnetka371 F.3d 992, 1001 (7th Cir.
2004)(*A class of one equal protection claim may be brought where (1) the plalr@gés that he
has been intentionally treated differently from others similarly situated2anidiat there is no
rational basis for the difference in treatment or the cause of the diffetesdimhent is atotally
illegitimate animustoward the plaintiff by the defendafjt.
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For the reasons stated below, the Court here finds that the Officer Defeadaattitled to
qualified immunity because the facts, even when viewed in the light most favtod®laintiff, do
not show that Officer Defendants violated any of Plaintiff’'s constitutinghts. Accordingly, the
Court need not reach the issue of whether such rights were clearly establistectina¢ of the
misconduct.

Before the Court turns to each of Plaintiff's alleged constitutional violationgptaia why
these thewes are not supported by the record, the Court notes the narrowness of Rlaiaiiff's.
Plaintiff only alleges wrongdoing by Turturici and Lamonica. It is undeptthat Turturici’s sole
actionin the investigation that led to the instant litigatioassasking Lamonica tonduct a
second investigation. Johnson Depo. at 206,(2tknowledging lack of evidence regarding any
further involvement by Turturici). Lamonica’s role, while slightly more egdee, was also
minimal. He reinterviewed Mary and Plaintiff's children, reviewed the first investoggtchanged
the designation of child abuse from “inconclusive” to “substantiated,” and forwarsleeviged
report to the disict attorney’s officeTherefore, the crux of Plaintiff's case is a challetmthe
fact that the case was-irevestigated and a challenge to how that investigation was conducted.

The Court now turns to each of the bases on which Plaintiff contends that Officer
Defendants’ investigation infringed Plaintiff's constitutional riglsr the reasons discussed
below, the Court finds that the facts in the light most favorable to Plaintiff do not kao®fficer
Defendants violated Plaintiff's constitutional righta.ccordingly, the Court grants summary
judgment on the first prong dfie qualified immunity analysfs.

1. Substantive Due Process

" Because the Court finds that there is no underlying constituti@iation, Plaintiff's conspiracy
allegations necessarily fail. As the Ninth Circuit has held, “[c]lonspirangtigself a constitutional
tort under § 1983,” and conspiracy “does not enlarge the nature of the claims asstréed b
plaintiff, as there musalways be an underlying constitutional violatiobacey v. Maricopa Cnty.
693 F.3d 896, 935 (9th Cir. 2012). The Court’s finding that there is no constitutional violation
therefore necessarily means that there is no claim for conspiracy.

8 Because th€ourt grants summary judgment on qualified immunity grounds, it need not reac
Defendants’ alternate contention that Plaintiff's claims are barrétebl v. Humphreys12 U.S.

477 (1994).
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“Substantive due process protects individuals from arbitrary deprivation ofiliesty by
government.’Brittain v. Hansen451 F.3d 982, 991 (9th Cir. 2006). The Ninth Circuit has stated
that “to establish a constitutional violation based on substantive due process, [a plaintiff] must
show both a deprivation of her libedynd conscienceshocking behavior by the governmerit”
(emphasis added). For the reasons set forth below, the Court finds that Plasntidt n@arshaled
factson the second of these two elementisetherOfficer Defendants engaged in conscience-
shocking behavior. Accordingly, the Court need not reach the issue of whether théieient
evidence to demotraite thatOfficer Defendants deprived Plaintiff of constitutionally protected
liberty interests.

The Supreme Court has stated that “only the most egregious official conduct can be s4
be arbitrary in a constitutional wayCounty of Sacramento v. Leyw523 U.S. 833, 846 (1998).
That inquiry requires the Court to look at whetdficer Defendants engaged in “conduct
intended to injure in some wamjustifiable by any government interédt. at 849(emphasis
added)Here, for the reasons stated lelthe Court finds that there is no evidence thHicer
Defendants intended to injure Plaintiffa manner that is unjustifiable laypy government
interests In fact, the evidence in the record suggests@ifiater Defendants actesasonably in
the course of their employmems the Ninth Circuit has noted, where defendants act reasonabl
their actions cannot violate tineorestringent shocks-theenscience standafdr a substantive due
process violationSee Moreland v. Las Vegas Metropolitan Pobapt, 159 F.3d 365, 371 n. 4
(9th Cir. 1998) (noting that if defendantsctionswere objectively reasonable, it follows that
[their] conduct did not offend the more stringent standard applicable to substantive due proce|
claims?).

The undisputed fas suggest thafficer Defendants acted reasonahhyd that therefore
their conduct did not, as a matter of law, shock the consci&peeifically, Turturici received a
call from a concerned mother, Mary, that allegations of child abuse were notdlengseriously.
Mary Depo. at 101-04. In response, Turturici asked Lamonica to take a secoatithek&ase.
Turturici Depo. at 86. Lamonica reviewed the documents prepared in the scope of the first

investigation conducted additional investigations thathis experience, wemarrante¢ and
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reached the conclusion that Plaintiff engaged in unlawful conduct. Lamonica Depol aa88.
Lamonica reached a conclusion different than that reach@dlbgms after Williams’initial
investigationdoes not render Lamonica or Turturici’'s conduct unreasonalssasonable officer
could conclude from the facts of the incident and from Plaintiff'sss@sulting injuries that there
was a substantiated claim of child abuse. This is all substantiyaraltess requires. Plaintiff's
contention that Turturici and Lamonica’s impropaotives {.e., appeasing Mike to garner support
for Turturici’s campaign) led to the conclusion that the child abuse allegations were sulestasitia
immaterial Brittain, 451 F.3d at 998. The critical question is not what motivated Turturici and
Lamonica in their conduct; rather, the question is whether such conduct was reaSwalile
Because the Court here concludes that Officer Defendants’ conduct was regsbnatl not
inquire into their motives. Instead, the finding of reasonablasessficient toconclude as a
matter of law, that Officer Defendants cannot be liable for violation of Hfargubstantive due
process rights.

In finding as a matter of law théfficer Defendants did not act in an unreasonable mann
free from any legitimate government progehss Court finds that this case bears substantial
similarity to the Ninth Circuit’s decision iBrittain. In Brittain, the Ninth Circuit rejecting a
substantive due process challenge, granted summary judgon@miolice officeon qualified
immunity grounds. There, the officer responded to a dispute between ex-spouses aifout whi
spouse was entitled to custody at that momisit. F.3d at 986T he officer, after interviewinthe
mother and reviewing the ambiguous custody agreement, ordered that the nhedisertree child
to the fatherld. at 986-87.The Ninth Circuit held that there the offiaid not, as a matter of law,
engage in any consnceshocking behavioidd. at 996-97.The Ninth Circuit, after finding that the
officer’s actions were a reasonable exercise of his statutory duties,tfaitritie plaintiff's
evidence that the officer conspired with plaintiff's ex-husband was immateits analysis of
whether the officer's conduct was consciesbecking.ld. at 998.The Ninth Circuitstated that the
“conspiracy allegations all amount to issues of intent, which while disputed, aréenant&to the
guestion of whether an officarconduct shocks the consciende TheNinth Circuitsimilarly

found that plaintiff's evidence that defendant turned the tape recorder on and efhekbs
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interviewing plaintiff was irrelevantd. Finally, the Ninth Circuit rejected plaintiff's cagrttion
that defendant’s deviation from the usual practice of not requiring immediatédr when there
was a custody dispute was immaterial to whether the officer’'s conduct shockeaseenceld.
TheNinth Circuitstated, “[i]t is not conscience stlong that an officer would act in a non-
identical fashion in cases presenting similar (though not identical) factuainsitances.id.
Plaintiff's contentions thaDfficer Defendants engaged in consciesbecking activitiesn
this casare strikinglysimilar to those rejected by the Ninth CircuiBnttain. Plaintiff contends,
for example, that Mike and Mary conspired with Turturici and Lamatoicaeate the charges that
ultimately adversely affected Plaintiff's career and familial relationships.tifis is the precise

theory of conscieneshocking activity that the Ninth Circuit rejectedBnttain. Id. at 998. So

long as Turturici and Lamare acted reasonably as law enforcement officers, their ill motives are

immaterial to whether their conduct shocked the conscience. FurthermonéffRlppears to
contend that under the usual policies of the San Benito County Sheriff's Office,car affiuld
not reinterview a witness without consulting the officer that did the initial report. Plaastiéfthe
Court to inferthat Officer Defendants engaged in conscience-shocking coffidumtLamonica’s
failure to follow this process bailing to corsult with Williams beforeLamonica’s interview of
Mary, Plaintiff's youngest son, and Plaintiff's youngest daughter. EGFBN at 11. Yet, as
discussed above, the Ninth Circuit has held that evidence of a deviation from routtiee ma
policy is insufficient to survive a summary judgment motBnttain, 451 F.3d at 99&inally,
Plaintiff hee contends that the evidenmfethe tampering othe recording of Williams’ interview
with Plaintiff is also probative of wheth@fficer Defendants engaged in consciesst®cking
behavior As a preliminary matter, the record is not clear that Officer Defendarfsicum the
prosecutor) actuallyelied upon the audio recording in making their decisions regarding
prosecution, or placement of Plaintiff on CACI d@chdylists. Furthermore, the Ninth Circuit in
Brittain held that manipulation of evidence cannot establish conscience-shocking ,aativityg
as the officer acted reasonally. Accordingly, Plaintiffs’ contentions with respect to whether
Defendantscted in a manner that would shock the consciane@sufficientto create a genuine

issue of material fact owhether there was a substantive due process violation.
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2. Tampered Evidence

Plaintiff next contends th&@fficer Defendants’ actions deprived him of his right to be free

from the use of tampered evidence. Specifically, Plaintiff contends thatehedalecordings of
Williams’ interview with Plaintiff led to the filing of criminal charges against Plaint[ff]Hereis
a clearly established constitutional due process right not to be subjected tolairangas on the
basis of false evidence that was deliberately fabricated by the governDevereaux v. Abbey
263 F.3d 1070, 1074-75 (9th Cir. 2001). To suppalderate fabrication of evidence claim,
Plaintiff “must,at a minimumpoint to evidence that supports at least one of the following two

propositions: (1) Defendants continued their investigatigRlaintiff] despite the fact that they

knew or should have known that he was innocent; or (2) Defendants used investigative technjque

that were so coercive and abusive that they knew or should have known that those technique
would yield false information.Id. at 1076(emphasis in originaljaccord Gantt vCity of Los
Angelesy17 F.3d 702, 707 (9th Cir. 2013)0 prove a deliberate fabrication of evidence claim, 3
plaintiff must show that the tampering caused harm to the plais&é McSherry v. City of Long
Beach 583 F.3d 1129, 1136-47 (9th Cir. 2009). As such, if the ultimate decisions that caused
Plaintiff harm were unrelated to the allegedly tampered evidence, then Plaastifio actionable
section 1983 claim against those who tamperighl the evidenceld. at 1142 There must be facts
thatOfficer Defendants relied on the tampered evidence and not on independent evidence in
making their decisions that adversely affected Plaintiffat 1146-47

This record lacks such evidence. Evethdre had been tampering witke recording of
Plaintiff's interview with Williams, there are no facts that suggest that the tamperedaeviddrio
any adverse consequences for the Plaintiff. Plaintiff contend®thegr Defendants’ actions put
Plaintiff on theBradyList, altered his CACdesignation fromihconclusive” to “substantiated,”
andledto his booking and charge for child abuse. ECF No. 51 at 12-15. Yet, there is no factus

evidence in the record th@ffficer Defendants reviewed the allegedly tampered audio tape befo

® The Ninth Circuit has also held that a defendant’s conduct must shock the conscience for a
plaintiff to bring a deliberate fabrication of evidence clafaee Gantt717 F.3d at 707Therefore,
the Court’s discussion above witlspect to Plaintiff's failve, as a matter of law, establish that
Defendants’ conduct shocked the conscience also proves fatal to Plaintifferakel fabrication of
evidence claim.
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taking these actions. To the contrary, Lamonica, the Defendant who conducted the second
investigationtestified thahe never reviewed the audio recording of Williams’ interview with
Plaintiff. Lamonica Depo. at 91 (“Q: Did you listen to that interview? A: NbdInot.”).
Furthemore,Forcum, the prosecutor who made the decision to press forward with the crimina
charges against Johnson, also did not review this tape, but rather relied on her oata separ
investigation. Forcum Depo. at 49 (“Q: Did you ever listen to the tape? A: No, | leagla v
relied on the police report, which had the statements of the witnesses in the)reflud.2vidence
is undisputed. Plaintiff has presented no facts to suggest that the purportedlgdioatording
was used in any way, by Defendgrftorcum, or anyone elddcSherry 584 F.3d at 1146-47
(“The record is devoid of any information, facts, or valid inferences that mightraimge[the
testimony that the tampered evidence was not refpech].”).

In light of the fact that the recorddevoid of evidence of a causal nexus between the
tampering of the evidence and any of the tangible harms Plaintiff purpostgtided the Court
finds that Plaintiff's tampering of evidence claim cannot be a valid basisiah ¥o proceed on a
due procss claim.

3. Bad Faith Seizure

Plaintiff claims thaOfficer Defendants engaged in a fadh seizure through a false
arrest. ECF No. 51 at 21. Specifically, Plaintiff appears to conten@the¢r Defendants’
investigation led to the improper arrest and booking of PlaidiffAn arrest need only be
supported by probable cause to be constitutional under the Fourth Amengiicbigan v.
DekFillippo, 443 U.S. 31, 36 (1979FProbable cause determiiveis are wholly objective and are
based on the totality of the circumstandiisiois v. Gates462 U.S. 213, 230-31 (1983).
Accordingly, an individual officer’s state of mind or intent is irrelevant beter there was
probable caus&eeWhren v. United State517 U.S. 806 (1996).

In this case, the Court finds, as a matter of law, that there was probable causst enar
charge Plaintiff for child abuse. A reasonable officer could have concludedlaaiff engaged
in conduct that would constitute child abuse. Tadifornia statute that Plaintiff was alleged to

have violated states that “[a] person who willfully inflicts upon a child any cruel or inhuman
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corporal punishment or an injury resulting in a traumatic condition is guilty.” @ahl”Code. 8§
273d(a); Scott Decl., Ex. 10. In this case, there was sufficient evidence &soaable officer to
conclude that Plaintiff had violated this statute. Specifically, there is no disatelaintiffand
his son were engaged in a physical, violent encounter. Scott Decl., Ex. 2. This encvohtedi
Plaintiff pushing his son into a dresser, pinning down his son with his knee placed on his son’
back while holding his son’s arm behind his son’s back, and slapping or threatening to stap h
Id. at 15, 18; ECF No. 50-(Stipulated Factfurther,there is no disputinat Plaintiff's son was
injured, including sustaining scratches antallred marks on his body resulting from the inciden
Scott Decl., Ex. 2, at 15; Scott Decl., ExWilliams Depo. at 551. In light of these facts, the
Court finds that a reasonable officer would have had probable cause to concludkanhttHad
violated California law.

4. First Amendment

Plaintiff's final theory of constitutional violation is that Turturici and Lamorscactions
chilled Plaintiff's First Amendment right to associate and petition the family d6Gf.No. 51 at
21-22.Plaintiff must demonstrate two elements to show @féicer Defendants violated his First
Amendment rights: fits Plaintiff's “evidence must demonstrate that the officers’ conduct would
chill a person of ordinary firmness from future First Amendment activity” andrgl, “the
evidence must enable [Plaintiff] ultimately to prove that the officers’ desuhilichis speech was
a but-for cause of their allegedly unlawful condu€td v. City of Yakima/06 F.3d 1188, 1193
(9th Cir. 2013).

In this case, the Court finds that the evidence is insufficient for Plaintiff to tdtiyna
establish the second element, that the desire to chill speech was-thiedawtse oDfficer
Defendantsactions. As a preliminary matter, the Court notes th#tercases in which the Ninth
Circuit has found summary judgment inappropriate on a First Amendment theory, defdralemnt
taken action in response to plaintiffs’ engaging in First Amendment ac®atyid.Lacey 693
F.3d at 917Soranno’s Gasco, Ine. Morgan 874 F.2d 1310, 1314 (9th Cir. 1989). In contrast, i
this case, Plaintiff does not contend that he was engaging in any sort éfrk@sdment activity

beforeOfficer Defendants engaged in their allegedly unlawful actions. Rather, Plaitti&ory
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focuses solely on the impact Officer Defendants’ actions on Plaintiff's future First Amendment
activity.

The record is devoid of evidence from which a fact-finder could infer that preventing
Plaintiff from petitioning the family court was a bidr cause oOfficer Defendants’ investigation
of Plaintiff. See Corales v. Bennghtt7 F.3d 554, 568 (9th Cir. 2009). There is no evidence that
Officer Defendants knew of the details of Plaintiff's custody arrangementvatly or had any
desire to affecPlaintiff's rights to petition the family court to modify that arrangement. Thyg onl
link that Plaintiff suggests is that Mike and Mary Howard communicated infamabout their
financial status and custody arrangemer@ffocer Defendants. ECF No. 5t 9-12.Yet, there is
no evidence thatlike or Mary communicated this information @fficer Defendantsin fact, Mke
has testified that he did not even know the nature of Mary’s custody arrangeithePkamtiff.

Mike Depo. at 106Because there is no record evidence @féiter Defendants even knew about
the custody arrazement, the Court finds th@tfficer Defendants could not have undertaken the
actions in this case for the purpose of preventing Plafmiffi vindicating his ridpt to petition the
court regardinghe custodyarrangement® Therefore, the Court finds that Plaintiff's First
Amendment theory fails as a matter of I&w.

B. The County’s Liability

Plaintiff further contends that San Benito County is liable for the actions of Taudad
Lamonica undethe Monell v. Department of Social Service of City of New Y488,U.S. 658
(1978), because the County ratified the actionb@fQfficer DefendantSeeECF No. 1 at {1 49-

53. The Court, however, need not address the question of whether municipal liability is apgro

19 plaintiff was not ultimately deterred from petitioning the family courts. In falaintiff
stipulated to the increase in his child support after he concluded that the id@saset was

reasonable. Johnson Depo. at B%4While this fact is not dispositive, since the ultimate question

is whether OfficeDefendants’ conduct would have chilled a person of ordinary firmness from
First Amendment activityseeMendocino Envtl. Ctr.192 F.3d at 1300, the Court nevertheless
finds this fact relevant.
1 In addition, summary judgment is also appropriate because the absence of prasble an
essential element of a First Amendment retaliatory prosecution GaenHartman v. Mooy&47
U.S. 250 (2006). As discussed above, there was probable cause for the arrest and prosecutiq
Accordingly, Plaintiff's First Amendment retaliation claim would fail even if bald establish
but-for causation.
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here under a ratification theory because the Court concludes that there are sodpotting the
contention that Turturici or Lamonica violated Plaintiff’s constitutional righBee Forrett v.
Richardson112 F.3d 416, 421 (9th Cir. 1997) (“Because we conclude that the officers did not
violate [plaintiff's] constitutional rights, neithgthe police chiefjnor the City can be liable under
section 1983). Accordingly, the Court concludes that the County, like Officer Defendants, is
entitled to summary judgment.
V. CONCLUSION
For the foregoing reasons, the Court GRANTS Defendants’ Motions for Summary

Judgment.
IT IS SO ORDERED.
Dated: December 32013 j&b' N‘- ML

LUCY HUKOH

United States District Judge

12 Nevertheless, Plaintiff has not pointed to any facts in the record that eisthiali the actions of
Turturici and Lamonica were ratified by an official with final policymaking autly (i.e., the
person who, as a matter of state law, had final policymaking authority and adteseay fairly be
said to represent official policy in the area of decisi®epe Ulrich v. City & Cnty. of San
Franciscq 308 F.3d 968, 985 (9th Cir. 2002). At best, Plaintiff has contended that Turturici
himself had significant authority duo the particularities of the Sheriff’'s OfficEhe Court finds
that the record is devoid of facts to support this theory.
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