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9 NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION
'g JON S. RAHOI, YANLNG L. RAHOI,each ) Case No.: 12-CV-03756-LK
g 11 individually and on behaléf all others similarly)
*g'c—g situated, ) ORDER GRANTING IN PART AND
o0 12 ) DENYING IN PART DEFENDANTS’
O%5 Plaintiffs, )  MOTIONS TO DISMISS
g 13 V. )
B S )
AA 14 || JPMORGAN CHASE BANK, N.A, )
= PROFESSIONAL RECOVERY SERVICES, )
so 15 INC., a New Jersey Corporation, )
hE )
-5 16 Defendants. )
S= )
s& 17
E_’ 18 Before the Court are the Motions to Dissof Defendant JPMorgan Chase Bank, N.A.
19 (“Chase”),seeECF No. 11 (“Chase Mot.”), and Defendd@rbfessional Recovery Services, Inc.
20 (“PRS”), seeECF No. 17 (“PRS Mot.”), @lectively, “Motions”). Having considered the parties’
21 submissions, the relevant case law, and thigegaarguments at the March 21, 2013 hearing, the
22 Court DENIES Defendants’ Motions to Dismiss Plaintiffs’ cause of action for a violation of the
23 California Rosenthal Fair Debt Colleamti Practices Act, Cal. Civ. Code § 17@8seq.
24 (“RFDCPA"), predicated on a violation of 158IC. § 1692e(2)(A) of the federal Fair Debt
25 Collection Practices Act (“FDCPA.” The Court GRANTS with gjudice Defendants’ Motions to
26 Dismiss Plaintiffs’ RFDCPA claim predicated a violation of 15 U.S.C. § 1692f(1) of the
27 FDCPA and Plaintiffs’ injinctive relief requests.
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FACTUAL BACKGROUND
In April, 2007, Plaintiffs Jon and Yanglirigahoi (“Plaintiffs”) purchased, and then

subsequently occupied a portion of, a residédtiplex, located at 140(hd 1402 Kansas Street, in
the City of San Francisco, State of California € ®roperty”). Plaintiff§inanced the purchase of
the Property with two loans from Chase. EG#: M (“Complaint” or “Compl.”) 1 11. The first
loan was in the amount of $900,000.00 (“First NotaiJl was secured by a deed of trust (“First
Deed of Trust”).ld. The second loan was in the amoah$240,000.00 (“Second Note”) and wag
secured by a deed of trusSgcond Deed of Trust”)ld. Both the First and Second Deeds of Trus
(collectively, “the Mortgagg’) encumbered the Propertid.

Plaintiffs fell behind in their payent obligations on the Mortgagekl. § 12. In 2010,
Plaintiffs began attempting to séille Property through a short sald.

In a letter dated Febary 17, 2011, Chase agreed to redatssecurity iterest in the
Second Note in exchange for $8,500 so thastiwet sale could be permitted to close. T 13;
Chase Mot., Ex. A at 2 of 9 (“February Lettel")The February Letter stated that the $8,500 “is f¢
the release of Chase’s securitierest only, and you are still respdoie for the deficiency balance
remaining on the Loan, per the termglo# original loan documentsld.

The Complaint alleges that the short salegowas insufficient to fully satisfy the First
Note and that no funds from the short sale were used to satisfy the Secon&&&templ. § 13.
However, at the March 21, 2013 hearing, both partieshsel, while not certain, believed that the
short sale had fully satisfigle First Note and that there was an $80,000 surplus which was
applied to the Second Not&eeTr. at 8:3-9, 8:20-9:11. According to counsel for Chase, there \
an expectation that if the funftem the short sale were sufficteio satisfy the First Note, the
funds would be applied towards the Second N&ee idat 8:11-19.

Following the short sale of the Property, Chase retained the services of PRS to attem(
collect the unpaid batee on the Second Notéd. T 14. PRS sent multiple collection letters to

Plaintiffs. Id. After several months of collection effs by PRS, Chase engaged, and continues

! At the March 21, 2013 hearing, Plaintiffs agreeat tbhase’s Exhibit A could be considered in
resolving the Motions to Dismiss.
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engage, in its own attempts to collect on the uthpalance of the Second Note, including multiple

letters and multiple phone call&d. §15.
Il. PROCEDURAL BACKGROUND

Plaintiffs filed their Complaint on July 18, 201Plaintiffs allege a sigle cause of action.
Specifically, Plaintiffs allege that, in attemmgito collect the balance due on the Second Note,
Defendants have violated the California Rakal Fair Debt Collection Practices Act
(“RFDCPA"). Compl. at 5-6 (citing Cal. Civ. Code § 1788seq). Both Defendants’ Motions to

Dismiss are fully briefed. A hearing on bd#totions to Dismiss was held on March 21, 2013.

. LEGAL STANDARD
A.  Rule 12(b)(6)

A motion to dismiss for failure to stateckim under Federal Rule of Civil Procedure
12(b)(6) tests the legal sufficiency of a complaiNavarro v. Block250 F.3d 729, 732 (9th Cir.
2001). In considering whether the complaint is sugfitito state a claim, the court must accept 4
true all of the factuaallegations contained in the complaidshcroft v. Igbal556 U.S. 662, 678
(2009). However, the court need not accept as‘allegations that conadict matters properly
subject to judicial notice or by exhibit” or “aljations that are meretpnclusory, unwarranted
deductions of fact, or unreasonable inferencés.fe Gilead Scis. Sec. Litigg36 F.3d 1049, 1055
(9th Cir. 2008). While a complaint need not gadetailed factual allegations, it “must contain
sufficient factual matter, accepted as true, to ‘saatkaim to relief that is plausible on its face.”
Igbal, 556 U.S. at 678joting Bell AtlanticCorp. v. Twombly550 U.S. 544, 570 (2007)). A

claim is facially plausible when it “allows thew to draw the reasonable inference that the

defendant is liable fahe misconduct alleged.lgbal, 556 U.S. at 678.
B. Leave to Amend

Under Rule 15(a) of the Federal Rules ofildArocedure, leave to amend “shall be freely
given when justice so requireféaring in mind “the underlying poose of Rule 15 to facilitate
decisions on the merits, rather tr@nthe pleadings or technicalitied’bpez v. Smiti203 F.3d
1122, 1127 (9th Cir. 2000) (en bartizjternal citations, quotation magkand alterations omitted).
Nonetheless, a court “may exeseiits discretion tdeny leave to amend due to ‘undue delay, bad
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faith or dilatory motive on part of the movant, eeped failure to cure deficiencies by amendments
previously allowed, undue prejudice to the oppg9arty ..., [and] futility of amendment.”
Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 892—-93 (9th Cir.2010) (quotir@man v.
Davis, 371 U.S. 178, 182 (1962)) (alterts in original). “[W]herdhe plaintiff has previously
been granted leave to amend and has subseqtesigtyto add the requisite particularity to its
claims, ‘[t]he district court's discretion to deny leave to agnie particularly broad.”Zucco
Partners, LLC v. Digimarc Corp552 F.3d 981, 1007 (9th Cir.2009) (quotinge Read-Rite
Corp.,335 F.3d 843, 845 (9th Cir. 2003)). Indeespeated failure to cure a complaint's
deficiencies by previous amendmentaason enough to deny leave to amefdagninin v.
AMVAC Chem. Corp545 F.3d 733, 742 (9th Cir. 2008) (citifgman 371 U.S. at 182Allen v.

City of Beverly Hills911 F.2d 367, 373 (9th Cir. 1990)).
V. DISCUSSION
Plaintiffs contend that California Code @ivil Procedure Section 580b, which prohibits

deficiency judgments in certain circumstancescjudes JPMorgan fronesking to recover under
the Second NoteSeeCompl. 11 7, 24. Plaintiffs allege that light of Section 580b, Defendants’
efforts to collect the unpaid amounttbe Second Note violated the RFDCP3eeld. { 20-24.
Plaintiffs seek, individually@d on behalf of the class: (1)rdages totaling the lesser of one
percent of each of the Defendants’ weirth or $500,000.00, and (2) injunctive religd. 1 25,
277

Defendants argue that Plaintiffs’ allegatidas to state a claim for relief for several
reasons and that, accordinglyaiftiffs Complaint must bdismissed. Before addressing
Defendants’ arguments, the Court finds it pruderttiscuss: (1) the definition of several key
terms; (2) the background of Sexti580b; and (3) the specific ways in which Plaintiffs claim thal

Defendants violated the RFDCPA.
1. Key Terms

At the outset, the Court defines several teayns: (1) purchase aney mortgage/purchase

money loan; (2) foreclosure sale; (3) dhsale; and (4) defiency judgment.

2 Plaintiffs additionally contend that “Plaiffs are entitled to additional damages, up to $1,000
each.” Compl. Y 25.
4
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Purchase Money Mortgage/Purchase Money Loammortgage is “[a] conveyance of title
to property that is given as security foe fpayment of a debt....” MORTGAGE, Black's Law
Dictionary (9th ed. 2009). A “purchase-moneyrtgage” is a type of mortgage transaction in
which “a buyer [of property] givethe seller [a mortgage]... to secure the unpaid balance of the
price” of the purchased propertid. While the traditional pjghase money transaction
contemplates a transaction in whithe seller of property providestbuyer with a loan secured by
the purchased property, the term purchase moneglé@ab¥een applied wescribe transactions
wherein the buyer of real property reas\a loan from a third-party lendee(a lender other than
the seller of the property) apdovides the lender with a mortgage on the purchased prof&aty.
Section 580b (providing that a “mortgage on a lthag for not more than four families given to a
lender to secure repayment of a loan which waaghused to pay all or part of the purchase pric
of that dwelling” shall be consaled a “purchase money loan” the purposes of that section).
The key feature of a purchase money loanastie property securing the loan is the same
property that the loan fundgere used to purchas&ee Roseleaf Corp. v. Chierighjri® Cal. 2d
35, 41 (1963) (describing the “standard purchaseay mortgage transaction” as one “in which
the vendor of real property retaias interest in the tal sold to secure paynt of part of the
purchase price”)Palm v. Schilling199 Cal. App. 3d 63, 76 (1988) (doig that a “deed retains its
purchase money character so long as the creditor setaimterest in the iginal property sold”).

Foreclosure SaleA “foreclosure” is “[tlhesale of mortgaged pperty, authorized by a
court decree or a power-of-sale clause, to sattefydebt.” SALE, Black's Law Dictionary (9th ed
2009). Foreclosures may be “juditior “non-judicial.” A salepursuant to aourt decree is
called a “judicial foreclosure.” FORECLOSURBlack's Law Dictionary (9th ed. 2009).
Accomplishing a judicial foreclosure may besttgp and time-consuming for the lender, and
requires the lender to comply wisltringent procedural requiremsrsuch as filing a complaint,
serving process, providingptice, and a hearindd. A sale pursuant ta “power-of-sale clause”
is a “nonjudicial” or “power-of-sale foreclosuteA “power-of-sale clause” is a “provision in a
mortgage or deed of trust permitting the moragagr trustee to sell the property without court

authority if the payments are not mad®OWER-OF-SALE CLAUSE, Bick's Law Dictionary
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(9th ed. 2009). A lender may prefer a nonjuditaéclosure because this procedure does not
require the lender to complyitlv the stringent notice requirents and procedural burdens
associated with a judicial foreclosure.

Short-Sale A short-sale is a procedure pursuanivhich the mortgagor (borrower) and the
mortgagee (lender) agree that the mortgagee ahse its interest in ¢hmortgaged property if
the mortgagor sells the propertyadhird-party for a certain e which is “below the mortgage
loan balance.” 2 Law of ReBistate Financing § 12:10.

As explained by the Court iRex v. Chase Home Finance LLC

A “short sale” has advantages to bbtirrowers and lenders and is but one
“alternative” that borrowers have “whea home is facing foreclosure.” 1 L.
Distressed Real Est. 8§ 3B:8, Workoutiops in general—ort sales to avoid
foreclosure. “The benefit to the borrowadra short sale agreement is that the
borrower can avoid having a foreclosorehis credit record, avoid the time,
frustration, and uncertainty of a forecloswction, and, if defiencies are waived
by the lender, start fresh without argntinuing obligation under the note and
mortgage.d. “The advantage to the lendertie savings in time and avoiding
the expense of carrying antharketing the property aftarforeclosure sale if no
third-party purchaser materiadis at the foreclosure saléd

d., 905 F. Supp. 2d 1111, 1139 (C.D. Cal. 2012)

Deficiency and Deficiency JudgmenBlack’s Law Dictionarydefines a “deficiency” as
“[tlhe amount still owed when the property secured by a mortgasg@dsat a foreclosure sale for
less than the outstanding debt.” DEFICIEN@Yack's Law Dictionary (9th ed. 2009). A
“deficiency judgment” is “[a] udgment against a debtor for tinepaid balance of the debt if a
foreclosure sale or a sale opossessed personal property failyigdd the full amount of the debt
due.” JUDGMENT, Black's Lawictionary (9th ed. 2009). I@alifornia, the procedures
governing deficiency judgments aget forth primarily in Californi&ivil Procedure Code Sections
580a and 726See, e.gCal. Civ. Proc. Code 8§ 726 (settifugth the procedures for obtaining
deficiencies judgments); Caliv. Proc. Code 8§ 580a (seiti forth procedures governing

deficiency judgments following @onjudicial foreclosure).
2. Section 580b

California Code of Civil Procedure Sam 580b was originally enacted in 1933ee

Brown v. Jensemtl Cal. 2d 193, 199 (1953). The statute provides anti-deficiency protection fq
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purchase money mortgagors. As in effect atithe of the transactions in this case, Section 580

provided:

8 580b. Purchase money mortgages, etcdeaficiency judgment. No deficiency
judgment shall lie in any eveafter a sale afeal property or an estate for years
therein for failure of the purchaser to contplais or her contract of sale, or under a
deed of trust or mortgage given to the vendosecure payment of the balance of the
purchase price of that real property or estate for years therein, or under a deed of trust
or mortgage on a dwelling for not more than four families given to a lender to secure
repayment of a loan which was in fact usegay all or part of the purchase price of
that dwelling occupied, entirelyr in part, by the purchaser.

Cal. Civ. Proc. Code § 580b (West 2012).

As explained by the California Supreme CouDeBerard Properties, Ltd. v. Linsection
580b serves two purposeSee id. 20 Cal. 4th 659, 663 (1999).

“First, section 580b... stabilizgrirchase money secured land sales by keeping the vend
from overvaluing the property and by suggasto the purchaser its true valudd. “Section
580b places the risk of inadequate security erptivchase money mortgagee. A vendor is thus
discouraged from overvaluing the securityd’ at 663-64 (quotingRoseleaf59 Cal.2d at 42).

“Second, [Section 580b] is a macroeconomicibtaition measure: if property values drop
and the land is foreclosed upon, fhechaser’s loss is limited to thend that he or she used as
security in the transaction, purchasers as a class are harmed less than they might otherwise
during a time of economic declin@nd the economy benefitslt.; see also idat 664 (“If
inadequacy of the security results, not fromrgaiing, but from a decline in property values
during a general or local depsgsn, section 580b prevents thggeavation of the downturn that
would result if defaulting purchasers were burdened with large pelsdnbtly. Section 580b
thus serves as a stabilizirgctor in land sales.”) (quotirgoseleaf59 Cal.2d at 42).

Section 580b has traditionalbeen applied to prohibit arlder from seeking to hold a
borrower personally liable for the unpaid@mt of a purchase money mortgage following a
nonjudicial or judical foreclosure.See, e.g., Kurtz v. Caly@5 Cal. App. 4th 191, 194 (1999)

(“Section 580b prohibits a defemcy judgment after a judicial nonjudicial foreclosure under a

3 Section 580b was amended effective Januayp@13. The amendments are not relevant in
resolving the issues currently before the Court.
7
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trust deed securing a purchase money loaBifjnan v. Loeb64 Cal. App. 4th 502, 510 (1998)
(“Section 580b precludes‘'@eficiency judgment’ after foreclosey judicial or nonjudicial, under a
purchase money trust deed given to the selleHwever, as will be discussed below, Plaintiffs

contend that Section 580b applfeowing a short sale as well.
3. Plaintiffs’ RFDCPA Claim
Plaintiffs allege a single causeasition for violation of the RFDCPASeeCompl. 1 20-

24. However, Plaintiffs’ RFDCPAlaim is predicated on two septagrovisions of the federal
Fair Debt Collection Practices Act, 15 U.S.C. § 1692eq (“FDCPA”), which is incorporated
into the RFDCPA by referencé&eeCal. Civ. Code § 1788.17 (providing that “every debt collect
collecting or attempting to collect a consumer dgtatll comply with thgrovisions of Sections
1692b to 1692j... of, Title 15 of éhUnited States Code”).

First, Plaintiffs contend that Defendantelated Section 16922)(A) of the FDCPA,
which prohibits “[t]he false repregtation of... the character, amountegal status of any debt.”
15 U.S.C. 8 1692e. Plaintiffs allege thatlight of Section 580b, Chase was precluded from
collecting Plaintiffs’ remaining debt ondtSecond Note followg the short saleSeeCompl. 1 7,
20-24% Accordingly, Plaintiffs allege that Defendamisrepresented thiith in violation of
Section 1692ewhen they “communicated to the Plaintiffs(i) [t]hat the amounof the debt was
$166,045.78 when, in truth, there was no debt owed; (ii) [t]hat the character of the money ow.

was a debt when, in truth, tleewas no debt owed; and (iii}ijat the legal status of the

* Notably, Plaintiffs fail to specifically allegiaat Section 580b precludé€hase from collecting
the outstanding debt on the Second Note. HoweveCdhet infers that this is what Plaintiffs are
alleging based on Plaintiffs’: (1) invocatioaESection 580b in Paragraphs 7 and 24, (2)
allegations that Defendants attempted toemblbn the Second Note even though “there was no
debt owed,'seeCompl. § 23, and (3) arguments in Ridfs’ Oppositions at the March 21, 2013
hearing. Based on Defendants’ Motions argliments at the March 21, 2013 hearing, the
Complaint appears to have been sufficient togmfendants on notice of the nature of Plaintiffs’

claim. Accordingly, the Courtettlines to dismiss on this grountevertheless, the Court cautions

Plaintiffs that Plaintiffs will not be permitted togare, at a later stage, that Defendants’ attempts
collect the outstanding debt on the Second M@t prohibited for some reason other than the
operation of Section 580b because the Complailsttfaclearly allege a basis beyond Section
580Db.
® Plaintiffs reference “15 U.S.€§] 1962(e)(2)(A).” Compl. 1 28&mphasis added). However, it
appears that Plaintiffs meantreference 15 U.S.C. 8§ 1692e(2)(A).
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$166,045.78 was an amount that was owed to&€Waen, in truth, Plaintiffs were under
absolutely no legal obligation fmay any portion of that sum @hase or PRS...” Compl.  23.

Second, Plaintiffs contend that Deéants violated Section 1692f{1f the FDCPA, which
prohibits “[t]he collection ofiny amount... unless such amount is expressly authorized by the
agreement creating the debt or permitted by lats"U.S.C. § 1692f(1). Plaintiffs allege that
Defendants violated Section 1692f(1) by “engag[ing] acts of debt collection to obtain paymen
of $166,045.78, which sum... was not [legally] authed” because of the operation of Section
580b. Compl. 1 24. Because Plaintiffs’ RFDCP&irdl is predicated on two separate provisions
of the FDCPA, for the convenience of the readerthadgarties, for the purposes of this Order, th
Court will treat Plaintiffs’ RFD®A allegations as alleging two separate causes of action, one
predicated on Section 1692e(2)(Adeone predicated on Section 1692f(1).

Having discussed the definitions of theykerms, the background of Section 580b, and
Plaintiffs’ arguments, the Court proceeds to addrDefendants’ argumeras to why Plaintiffs’

RFDCPA claim must be dismissed.
B. Defendants’ Arguments

Defendants argue that Plaffa’ RFDCPA claim must belismissed for six reasons:

First, Defendants argue that Section 580bs not preclude enforcement of the Second
Note because Plaintiffs’ home was soldbtigh a short sale an@&&ion 580b only precludes
deficiency judgments where there has been a forecloSe&®Chase Mot. at 1; PRS Mot. at 1.

Second, Chase argues that, even if Se&8flb does apply, Plaiffs waived Section
580b’s protections when they agreed with ChagberFebruary Letter th&hase would release its
Second Deed of Trust on the Proper8eeChase Mot. at 1.

Third, PRS argues that Plaintiffs’ claim shibble dismissed because the RFDCPA does 1
cover the collection oh mortgage loanSeePRS Mot. at 1.

Fourth, PRS argues that Plaintiffs’ claifag because, even if Section 580b applies,
Section 580b did not extinggh Plaintiffs’ debt.SeePRS Mot. at 5. Accordingly, PRS argues thg

® Plaintiffs reference “15 U.8. §1962(f)(1).” Compl. 24 (emphasis added). However, it
appears that Plaintiffs meantreference 15 U.S.C. 8§ 1692f(1).
9
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Defendants’ representations thatebt existed and Defendants’ attési collect the debt did not
violate the RFDCPAId.

Fifth, PRS argues that Plaiffi$’ claim must be dismissadhder Federal Rule of Civil
Procedure 8 (“Rule 8”) because Plaintiffs hfaited to plead sufficient facts to support their
RFDCPA claim.Id. at 7-8.

Finally, Chase argues that PHfifs’ request for injunctive reef is improper because: (1)
Plaintiffs have not alleged a viable claim, g@¥linjunctive relief wouldconflict with a Consent
Order into which Chase entered with the Offidehe Comptroller othe Currency (“OCC”) on

April 13, 2011. See Id. The Court addresses eacltludse arguments in turn.
1. Does Section 580b Apply to Short Sales?

Defendants first argue that Plaintiffs’ claimmist be dismissed because Section 580b do{
not apply to short salesSeeChase Mot. at 4; PRS Mot. &t Defendants argue that this
conclusion is supported by: (1) te&atutory language, Chase Mot5aPRS Mot. at 6; (2) the
legislative history, Chase Mot. at 6; and (3 District Court for th&outhern District of
California’s decision irfespinoza v. Bank of Americ823 F. Supp. 2d 1053 (S.D. Cal. 2011),
Chase Mot. at 7; PRS Mot. at 6.

Plaintiffs respond that permitting Defendaritsttempts to collect on any deficiency
[would] violate the purpose of Section 580b,”ialhis to ensure thdor a purchase money
mortgage “only the land can loalled upon to satisfy the debtBECF No. 24 (“Chase Opp.”) at 5
(quotingBank of Sonoma Co. v. Dorries85 Cal. App. 3d 1291, 1294 (1986)) (internal quotatior]
marks omitted). Plaintiffs contend that, in liglitthis purpose, Section 580b should be afforded
“broad and liberal constructiongven if that construction Ggs beyond the narrow bounds of the
statutory languagé Id. at 6. QuotingBudget Realty Inc. v. Huntet57 Ca. App.3d 511, 513
(1984)). Plaintiffs also argue that the legiskathistory and the distit court’s decision in
Espinozado not show that Section 58@bes not apply to short saleSee idat 5-6.

For the reasons set forth belaWwe Court agrees with Plaiff§ that Section 580b applies to

short sales. The Court begins by discussingtioe case law addressing this issue.
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a) Previous Decisions Addressing Whether Section 580b Applies to
Short Sales

At the outset, the Court notes that thereelatively little case law concerning whether
Section 580b precludes a lendemfr seeking a deficiency judgmefollowing a short sale. The
only federal case to address this issuRdg v. Chase Home Finance LL& which Judge David
O. Carter of the Central District of Califoa held that SectioB80b prohibited Chase from
pursuing a deficiency judgmentaigst two borrowers regardlesstbé fact that the property was
sold through a short sale as opposed to a foreclo#dire905 F. Supp. 2d at 1145. While this
Court will not recount the entirety of tiikexCourt’s lengthy reasoning, tliexCourt focused on
the portion of Section 580b providing “thfn]o deficiencyjudgment shall lien any evenaftera
saleof real property.”Id. at 1139 (quoting Section 580b). TRexCourt reasoned that “[t|he
phrase ‘in any event™” and the fattat Section 580b did not refemsna particular type of sale.g.
a foreclosure sale) suggested tinat Legislature intended “to hattee statute apply broadly to all
types of sales.d. at 1139-40.

In addition toRex,three California state courtsweaaddressed whether Section 580b
applies where the property waddspursuant to a short sal&ee Wright v. Gerso028195, 2002
WL 1360014 (Cal. Ct. App. June 24, 200Banks v. JPMorgan Chase Bank, N @ase No.
RG12-614875 (Cal. Super. Ct. Nov. 5, 261@it of mandate denied\137471 (Cal. Ct. App.
Mar. 20, 2013} (summarily denying Chase’s jt®n for writ of mandate)Coker v. JPMorgan
Chase Bank, N.ACase No. 37-2011-00087958-CU-MC-CTL, Mia@rder (Cal. Super. Ct. Mar.
2, 2012¥°. These decisions are unpublished aredtherefore, nqirecedential. See Employers
Ins. of Wausau v. Granite State Ins. G380 F.3d 1214, 1222 n.8 (9th Cir. 2003) (holding that th
Court “may consider unpublishedst decisions, even though swginions have no precedential
value”). Nevertheless, the Cowbserves that two dhe three Californi€ourts conducted a

detailed analysis, including considering Sect80b’s purposes, and cdaded that Section 580b

" The sale itWrightwas not technically denominated a steate. Nevertheless, like a short sale,
the sale inWrightwas one in which the lender agreeg&wmit the borrower to sell the property
for an amount that would not “pay the entire amount owed to” the leaer Wright2002 WL
1360014 at *2.

A copy of this decision has been filag Docket No. 28 in the instant case.

% A copy of this decision has been filad Docket No. 39 in the instant case.
19 A copy of this decision has been filas Docket No. 38 in the instant case.
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applied to the sales in those casse Wright2002 WL 1360014 at *Zholding that Section
580b precluded lender from holding borrower perfighiable for remaining loan amount after
lender and borrower agreed that borrower cgeltiproperty for an agunt that was “not...
sufficient to pay the entire aant owed to plaintiff’);Banks Case No. RG12-614875 (holding
that Section 580b applied short-sale transactionOn the other hand, ti@okercase concluded
in a single paragraph that Secti580b did not apply to short saleSee id.Minute Order at 1.

For the reasons set forth below the Court agrees witReRéVright, andBanksCourts
that Section 580b applies to shoresa The Court addresses imntu(1) the statutory language; (2

the purpose of the statute; andl {3 legislativenistory and th&=spinozadecision.
b) Statutory Language
The Court begins by considering the languaigBection 580b. Fdhe reasons set forth

below, the statutory language fails to persus@eCourt that Sean 580b’s anti-deficiency
protections do not apply lowing a short sale.

As in effect at the time of the shadle in this cas&ection 580b provided:

No deficiency judgment shall lie in any evexfter a sale [1] of real property or an
estate for years therein for failure of theghaser to complete$or her contract of
sale, or [2] under a deed of trust or mortggyen to the vendor to secure payment of
the balance of the purchasegerof that real property @state for years therein, or

[3] under a deed of trust or mortgage on a dwelling for not more than four families
given to a lender to securgpeyment of a loan which was fiact used to pay all or

part of the purchase price of that dwadlioccupied, entirely or in part, by the
purchaser.

As set forthsuprg in reaching the conclusion that Sent580b applies tehort sales, the
RexCourt focused on the import of the phrase “in any event after a $2d2.'905 F. Supp. 2d at
1139. Indeed, this Court agrees with RexCourt that the use of thghrase “in any event... after
a sale” suggests that Section 580b was intendapply broadly such thatt should be read as
prohibiting a deficiency judgmeiollowing the sale of a purase money mortgagee’s property
regardless of whether the sale ®@eclosure sale or a short safeee id, cf Deberard 20 Cal. 4th
at 670 (holding that statute’s use of the phrasafy event” belied defendant’s argument that
Section 580b’s protectioreould be waived)Brown, 41 Cal. 2d at 198 (finding that statute’s
statement that “imo evenshall there be a deficiency judgment” supported the conclusion that

Section 580b applied even where there was “l®lsacause the security” had been exhausted).
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Chase, nevertheless, argues that the statugeleudimited to forecsure sales because the
statute refers to “a saleundera deed of trust or mortgageSection 580b (emphasis added).
Defendants argue that this phraseeans [that the sale must occpursuant to the ‘@wer of sale’
clause in one of those documents.” Chase Mot at®he Court is not persuaded that Section
580b’s use of the word “under” justifies excluding short sales from its scope.

As a threshold matter, to the extent Chageies that the phrase “sale... under a deed of
trust or mortgage” means that the salestraccur under the power of sale clause {hat the sale
must be anonjudicialforeclosure), this argument is nofpported by the case law. It is well
established that Section 580b applies where tbegnty has been soldrbugh either a nonjudicial
or a judicial foreclosure.See, e.gKurtz, 75 Cal. App. 4th at 19h¢lding that Section 580b
applies “after a judicial or nonjudicial foreclosureBirman 64 Cal. App. 4th at 510 (santg).

Even putting this issue asideetourt is still not persuaddidat the statute’s use of the
word “under” in the phrase “sale... undereed of trust or mortgge” limits the statute’s
application to judicial and nonjutlal foreclosure sales. While the term “under” has often been
used in referencing foreclosure sak=e e.g., Kurtz 75 Cal. App. 4th at 194 (“Section 580b
prohibits a deficiency ggment after a judiciar nonjudicial foreclosurandera trust deed
securing a purchase money loan.”) (emphasis addad)might arguably sugsfea sale pursuant to
an authority set forth in the mortgage agreemntéetCourt is unaware ainy California decision
explicitly holding that a “salender a deed of trust or mortg means a foreclosure sale and

excludes other types of safés.

" The Court notes that, while the text of Chaddotion to Dismiss argues that the phrase “sale.].
under a deed of trust or mortgage” means thasaleemust occur under the power of sale clause
(i.e. anonjudicial foreclosure)seeChase Mot. at 4, the title this section in Chase’s Motion
suggests that Chase believes the salst be a judicial foreclosursee id.(“Section 580b Applies
To Cases Involving Judial Foreclosures”).
2 Indeed, where the Legislature intended agfieiiency protections tapply only in cases
involving foreclosures pursuant to the power-of-sale provisienlegislature uses explicit
limiting language.SeeSection 580d (providing that “[njedgment shall be rendered for any
deficiency upon a note secured by a deed of tnustortgage... in any case in which the real
property or estate for yesatherein has been sold by the mortgagee or truseer power of sale
contained in the mortgage or degfdrust.”) (emphasis added).
13 Defendants also argue that Section 580b requires a foreclosure sale because the statutory
language states that “[n{teficiency judgmerghall lie... after a saleCal. Code Civ. Proc. 8 580b
(emphasis added) and a deficieuuggment has traditionally beeefined as “[tjhe amount still
owed when the property secutggla mortgage is sold af@reclosure sale..” DEFICIENCY,
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Moreover, the Court observes, as did@exCourt, that had “th€alifornia legislature
wished to limit the application of Section 580kotdy certain modes of sale, it could have used”
more explicit limiting languageRex 905 F. Supp. 2d at 1139. For example, in California Code
Civil Procedure Section 580d, whielffords anti-deficiency protectn not only to purchase money,
mortgagees, but also to non-purchase monaygagees, the Legislature used the following
language: “No judgment shall be rendered for @afyciency... in any case in which the real
property... has been sold by the mortgagee oreteustder power of sale contained in the mortga
or deed of trust.” Cal. Code Civ. Proc. 8 58@&#®ction 580d’s explicit reference to a sale “under
power of sale contained in the mortgage or deedust” clearly and unequivocally limits the
statute’s scope to nonjudicial émlosures, which, as discussegbra are sales pursuant to the
power of sale provision in a mortgage agreem&eate, e.g., Birmaré4 Cal. App. 4th at 514 n.3
(holding that Section 580d ginibited “any deficiency judgment following a nonjudicial”
foreclosure sale). The absence of such clear and unequivocal limiting language in Section 5§
weighs against finding that Section 580b’s anti-deficiency protections are limited based on th¢
of sale used to accomplish the transactiee Rex905 F. Supp. 2d at 1139-40.

Thus, it is not clear based on Section 580biglemge that the stae’s application is

necessarily limited to foreclosure sales and thasthtute cannot also be applied following a shof

sale. Accordingly, the Court proceedsctmsider the purpesof the statute.

Black's Law Dictionary (9th ed. 2009) (emphasis addszh;alscCal. Civ. Proc. Code § 726
(providing for a deficiency judgment following aofieclosure sale”). The Court is not persuaded
As recognized iVenable a “deficiency judgment ‘is [in esses] nothing more than the differenceg
between the security and the debtid:, 233 Cal. App. 2d at 301. Thus, a lender who pursues a
borrower for the amount remaining on a loan magdid to be pursuing deficiency judgment
even where there has been no foreclosure S#e.id(“Thus, when the vendor under a security-

type contract for the sale ofrld receives a personal money judgitnegainst the vendee for breach

of this contract without first gog against the security, he is,affect, receiving a deficiency
judgment.”). Consequently, if Chase were to puesiegal action to hold Rintiffs responsible for
the deficiency on the Second Note following the sbale, Chase would, in essence, be seeking
deficiency judgmentSee id. Thus, the reference to a defiasgrjudgment in the statute does not
persuade the Court that Section 580b’s antiegfcy protections do not apply following a short
sale.
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C) Statutory Purpose

The Court finds that Section 580b’s purposegport applying Section 580b following a
short sale and that this factorigfes strongly in Plaintiffs’ favor.

As set forthsuprg Section 580b’s purposes are twofold. First, Section 580b, “places th
risk of inadequate securign the purchase money mortgagdaeBerard 20 Cal. 4th at 663-64
(quotingRoseleaf59 Cal. 2d at 42). Second,the event that there &"“decline in property values
during a general or local depression... preNehe aggravation of [an economic] downturn” by
ensuring that “defaulting purchasers [ar€] hhoirdened with large personal liabilityld. at 664
(quotingRoseleaf59 Cal. 2d at 42).

California Courts have emphasized thag@ermining whether Section 580b applies in a
particular context, the Iggslature’s purpose is a &pamount consideration Prunty, 37
Cal.App.3d at 436 (holding thath& Legislature’spurpose’ in adopting the 1963 amendment of
section 580b [was] the paramount consideratiopuinconstruction of the language employed in
it"); see also Conley v. Matthés6 Cal. App. 4th 1453, 1461 (1997|T]he language of section
580b has been liberally constdu® extend antideficiengyrotection beyond the standard
transaction where the circumstanoéshe case indicate the policiestbé statute will be served.”)
(citing Spangler v. MemeV Cal.3d 603, 610 (1972f)

Following this principle, courts haygven section 580b a dad interpretationSee Prunty,
37 Cal.App.3d at 436 (recognizing that courts Ha@ween [Section 580b] a broad and liberal
construction that often goes beyond the narrow boohttee statutory language”). For example,
Section 580b by its express languagehibits “deficiency judgment. after a sale.” However, in
light of the statute’s purposes, lTarnia state courts have heldat Section 580b should be applieg
to prohibit deficiency judgments in cases whereléheler has opted to forgo the foreclosure sale
favor of seeking to recover the remainingidalance directly from the borrowesee, e.g.,

Frangipani v. Boecker64 Cal. App. 4th 860, 865 (1998) (Hwig that Section 580b precluded

11d. at 1464 (Roseleaftself points out application of Codé Civil Procedue section 580b is
required if the circumstances of the case indicaetirposes of the statute will be served”) (citin

Roseleaf59 Cal. 2d at 41));aforgia v. Kolsky196 Cal. App. 3d 1103, 1112 (1987) (holding that,

in determining whether Section 580b should applyd‘particular variation on a standard purchag
money mortgage,” “the propemnquiry is whether the facts asach that the purposes of the
antideficiency statute will be advanced”).
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lender from proceeding directly against borrowecause, if lenders were permitted to pursue
borrowers directly, lenders “would never be coneerthat the fair market value of the land was
the sole means of recovering the propertylesarice” which would undermine the statute’s
purpose of “discourage[ing] land sales tha unsound because the land is overvaluatEyable
v. Harmon 233 Cal. App. 2d 297, 302 (1965) (holdingtt&ection 580b prohibited lender from
proceeding against borrower directly becausenigng the lender to recover “a personal judgme
and retain title to the land” would be contramySection 580b’s purpose of preventing “defaulting
purchasers [from] los[ing] [their] land and [being] burdened with perd@imlity”) (internal
citation and quotation marks omitted) Similarly, inBirman the Court found that Section 580b
prohibited defendant lenders from using theaeficy remaining after a foreclosure sale of
plaintiffs’ property to offset gudgment for attorney’s fees andsts the lenders owed to the
plaintiffs in a lawsuit.See id. 64 Cal. App. 4th at 507-14. TBe&rnam Court reasoned that, while
the offset was not technically a “deficiency jandgnt” as referenced in Section 580b, “allow[ing]
[the offset] would contravenie economic policy considei@ans underlying section 580bJd. at
510. Thus, in determining whether Section 58@utd apply here, this Court must consider
whether affording Plaintiffs protection follong the short sale would further Section 580b’s
purposes.

Here, the Court finds that applying 8ea 580b promotes both of Section 580b’s dual

purposes. First, just as applgi Section 580b to foreclosure sdlpkaces the risk of inadequate

15 Chase notes that In re Prestige Ltd. P'ship-Concarthe Ninth Circuit cautioned that
Frangiapanj Venable and similar cases, do not stand forlhead proposition thato prior sale is
ever required to invoke Section 386 anti-deficiency protectiondd., 234 F.3d 1108, 1118 n.5
(9th Cir. 2000)seeECF No. 26 (“Chase Reply”) at 3. Chase further notes th&trgstigeCourt
explained that this line of cases stands ferrtiore narrow proposition that Section 580b’s anti-
deficiency protections apply evéimough there has been no salihéd creditor still has a security
interest in the land arttierefore still has the ability to conduct a sdlere Prestige 234 F.3d at
1118 n.5. Nevertheless, notwithstarglthe Ninth Circuit's explanatn of the narrow scope of the
Frangiapani/Venableline of cases, it remains true that thesurts held, after analyzing Section
580b’s purposes, that Section 580b precludedieielecy judgment even though the lender was
not seeking such a judgment “aftesale,” as required by the statut@al. Code Civ. Proc. § 580b.
These decisions therefore suppbg conclusion that, in determmg whether Section 580b should
apply, the Court should broadly conge the statutory language tidezt the statg’s purposes.
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security on the purchase money mortgagBeBerard 20 Cal. 4th at 663-64, barring a deficiency
judgment following a short sale emea that the lender and not the borrower is required to assur
the risk that the securityay prove inadequate.

Second, applying Section 580b to short sales ptesthe statute’s purpose of mitigating
the damage caused by declining propeslues during an economic depressi@eBerard 20
Cal. 4th at 663-64. Indeed, short sale transactions gained prominence as an alternative to
foreclosures during the subprimertgage crisis of 2008 andetifiollowing economic downturn.
See? Law of Real Estate Financing § 12:10 (“Tubprime mortgage crisis of 2008 and attendar
decline in property values ignited a new entryht® mortgagee options oip default—the so-called
short sale.”). Were thCourt to construe Section 580b asaymlying after a short sale, banks
would have a new tool that would allow thenbtath collect the proceeds of the sale of the home
andproceed against the borrowdrectly (a result that isndoubtedly barred if a bank
accomplishes the sale through a foreclosure sBlejowers would “los[e]their] land and [be]
burdened with personal liabilitygnd the severity of any econandownturn would be enhanced.
Venable 233 Cal. App. 2d at 302. Thus, construBegtion 580b as providing anti-deficiency
protection following short sales promotes the statute’s purposeeféeipting] the aggravation of
[the] downturn” by ensuring that defaulting bomers are not “burdened with large personal
liability.” DeBerard 20 Cal. 4th at 664.

For the reasons set forth above, the Court fthdsconstruing Section 580b as applying tg
short sale transactions serves Section 580bjsgsess. Satisfying the statutory purpose weighs
heavily in favor of interpring Section 580b as providing awleficiency protection following
short salesSee Prunty37 Cal. App. 3d at 436 (“[T]he Legaure's ‘purpose’ in adopting the
1963 amendment of section 580b is the paramoamgideration in ouconstruction of the

language employed in it.”).
d) Legislative History and Espinoza

Next, the Court considers Defendants’ argum#resthe legislative history associated witl

California Code of Civil Procedure Section 5§0&ection 580e”) and Judge Gonzalez’s decision
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in Espinozawhich construed Section 580e, supporfeddants’ position that Section 580b does
not apply after a short sale.
Section 580e was enacted in January 20ti1paovides anti-deficiency protection for

borrowers following short sales. As origlly enacted, the statute provided that:

[N]o judgment shall be relered for any deficiency under a note secured by a first
deed of trust or first mortgage for a dwelling of not more than four units, in any case
in which the trustor or mortgagor sells the dwelling for less than the remaining
amount of the indebtedness due at the timsatd with the written consent of the
holder of the first deed afust or first mortgage.

Cal. Code Civ. Proc. § 580e (January 2011).

As originally enacted, the statute only paed protection against deficiency judgments
sought by the holder offast deed of trust or mortgag&ee2011 Cal. Legis. Serv. Ch. 82 (S.B.
458) (“Senate Bill 458”). However, in July 2011, the Legislature passed Senate Bill 458, whig
expanded Section 580e to protect borrovegainst deficiency judgments soughtany deed or
mortgage holder so long as theedeor mortgage holder providesvsitten consento the sale.
1d.*®

Chase argues that the fact that “the Califaimegislature expressgnacted Section 580e to
apply” to short sales providéwhe best evidence that Section 580b was not intended to apply to
situations involving short sales...Chase Mot. at 6. Chase alsgues that the legislative history
associated with Section 580e shows that,rgd@nacting Section 580e, there was no protection
against deficiency judgments in cases invadvshort sales. Spéicially, the June 20, 2011
Analysis of Senate Bill 458 from the AssdinBommittee on Banking and Finance states that
Senate Bill 458 “bilds on SB 931... whicffirst provided anti-deficiency protection for short
sales.” Chase Mot., Ex. 3 (empimadded). The Court disagrees.

® The amended version of Section 580e omits thelfarst” from the phrase “first deed of trust
or first mortgage.”SeeCal. Civ. Proc. Code 8§ 580e (July 20 No deficiency shall be owed or
collected, and no deficiency judgment shalfbéguested or rendered fany deficiency upon a
note secured solely by a deed ofstror mortgage for a dwelling abt more than four units, in any
case in which the trustor or mgagor sells the dwelling for a sale price less than the remaining
amount of the indebtedness outstimg at the time of sale, in acdance with the written consent
of the holder of the deed of trust or mortgag®). Notably, Section 589as now enacted would
likely preclude Chase from holding Plaintiffable for the deficiency on the Second Note.
However, the short sale in this case predatesthendments to Section 580e and Plaintiffs have
not argued that Seotm 580e applies.
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The enactment of Section 580e and the legigdtistory associated with this statute are
not necessarily inconsistent with construing ®eci80b as applying to shadles. As recognized
by theRexCourt, while Section 580b applies onlygorchase money loans, Section 580e applies
more broadly to any “note secured solely by a deed of trust or mortgage for a dwelling of not
than four units.” Section 580e(a)($ge also Re»@05 F. Supp. 2d at 1142. For non-purchase
money loans, anti-deficiency protems are provided not by Section $8ut rather by California
Code of Civil Procedure Section 580As discussedupra Section 580d uses clear and explicit
terminology to limit its protections to cases inig¥hthe property has “been sold by the mortgage
or trustee under power of sale contaimethe mortgage or deed of trust’e( a nonjudicial
foreclosure). Cal. Civ. Proc. Code § 580d. Thus, unlike Sectidn S&@tion 588 would
undoubtedly not provide protectidollowing a short sale.

It follows that fornon-purchase money loansg. those covered only by Section 58&nd
not by Section 588 there was undoubtedly no anti-defiagmprotection following a short sale
prior to the enactment of Semti 580e. Consequently, eversiction 580b provided protection
against deficiency judgmentgaf a short sale for purchasemey loans, the Legislature’s
statements that Section 580e sfiprovided anti-deficiency protéen for short sales” would still
be true with respect taonpurchase money loans. Chase MBk. 3. Indeed, an October 2010
letter from Senator Denise Ducheney statas ‘tthe purpose of [Section 580e]... is to protect
distressed homeowners who haampurchase money recad loans” from deficiency judgments
“after a short sale.’Senate Daily Journal (Oct. 8010) at 5260-61 (emphasis add&d)Thus, the
fact that the Legislature foundrniecessary to enact Section 58del the Legislature’s statements
in the legislative history for Section 580e do petsuade the Court th&ection 580b did not or
does not provide protection after a steafe for purchase money mortgagors.

The Court finds that Defendants’ relianceEspinozas misplaced for similar reasons.
The Espinozaplaintiffs, who were borrowers who sdlakir property through a short sale, sought
declaration from the Court that a lien-holdersvprohibited from pursuing deficiency judgment

against them based on Section &0d Section 589 Id., 823 F. Supp. 2d at 1055. THEepinoza

17 available at ftp://www.lginfo.ca.gov/pub/senate-joutfegen-journal-0x-20101007-5217.PDF.
19
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Court held that Section 58@lid not apply because Section 8&es not apply to short saldsl.
at 1057. ThéspinozaCourt further held that Section 580id not apply because it had not yet
been adopted at the time of the short skde1057-58.

Significantly, theEspinozaCourt did not explicitly addss the issue of whether Section
580b applied to short sales. Inde&pinozamakes only a single, passing reference to Section
580b. Id. at 1060 (“Even if theecurity is insufficient, the géideficiency statutes (88 580a, 580D,
580d) may limit or bar a judgment against tkebtor for a deficiency.”) (qQuotinBank of Am. v.
Graves 51 Cal. App. 4th 607, 611 (1996)). The lack of discussion of the applicability of Sectic
580b to short sales may have been altre$the fact that the loans lspinozawvere issued as a
means of refinancing the borrowers’ home and, utiteprecedent of the time, would not have
been subject to Section 980Id. at 1055 n.1{Jnion Bank v. Wendlan&®4 Cal. App. 3d 393, 400
(1976) (holding that loan issued to defendanefmance his property was not subject to Section
580b)*® In any event, Defendants’ reliance Bspinozas misplaced because this case did not
address the issue of whether Sectionb58tplies to short salés.

While not raised by Defendants, the Court &ddally notes that ceatn provisions of the

legislative history associatedtivthe recent amendments to Section 580b describe Section 580b as

applying to foreclosuresSeeg.g.,CA B. An., S.B. 1069 Sen., 6/2%12, California Bill Analysis,
S.B. 1069 Sen., 6/19/2012 (Section 58prohibits a sected lender under a deed of trust or
mortgage, following gudicial foreclosure from obtaining a deficiaay judgment against the
borrower, but only to the extent that the lasa ‘purchase-money loan™) (emphasis added);

Senate Bill 1069 (“Existing law prades that no deficiency judgmesitall lie following a judicial

8 The recent amendment to Section 580b abrodanénh Bankand extended the statute’s
protections to “any loan, refinag, or other credit transactionwhich is used to refinance a
purchase money loan, or subsequefihances of a purchase moregn.” Cal. Civ. Proc. Code §
580b.
19 Defendants argue that this case is simil&gpinozain that, similar to Plaintiffs, thEspinoza
borrowers negotiated the short sale transactiontiwéghenders and the parties agreed that: (1) th
lenders would release their security interestsltoaw the sale to go forard, and (2) the borrowers
would continue to be liable for the deficaas on the loans following the short safeeChase
Mot. at 6-7;Espinoza823 F. Supp. 2d at 1059 (“Here, the partiegotiated the iens of the short
sale, and the short sale occdirbefore section 580e was enacted. Accordingly[,] section 580e
does not apply to this case.”). This Court &didress the significance of Plaintiffs’ and Chase’
negotiations, particularly their agreement tGaase would release its security interedta in
Section II(B)(2).
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foreclosure with respect to, among other thing$eed of trust or mortgage given to... secure
repayment of a purchase money loan....”). ThEssages also do not psade the Court that
Section 580b does not apply afeeshort sale. While the aforemtioned statements generally
describe Section 580b as applying following eetbosure sale, they do not indicate that the
Legislature intended that Seati 580b would not apply if the @perty was sold through another
form of sale, such as a short saledeed, at least one note in tagislative history indicates that
the Legislature was cognizant of the fact thatplain language of Section 580b might permit its
application to short salesSeeCA B. An., S.B. 1069 Sen., 5/1/2012, California Bill Analysis, S.B
1069 Sen., 5/1/2012 (“Staff notes that while many atbaethe provision ifimited to judicial
foreclosures, some legal experts contend thapltie language of the stae allows application...
to other types of sales.”).

Accordingly, for the reasons set forth aboreither the legislative history nor tkepinoza

decision persuade the Court that SEc80b does not appéfter short sales.
e) Conclusion Regarding Section 580b and Short Sales
While it is by no means clearhether Section 580b appligsshort sales, the Court

concludes that it does. As set forth above, mioisclear that the statuty language “sale... under a
deed of trust or mortgage” limits Section 580b’slmapions to foreclosure sales. Moreover, the
statutory language statiriigat Section 580b appliem“any event. after sale” supports a broad
application of Section 580b. Rhermore, applying Section 580bgbort sales promotes Section
580b’s dual purposes of placing thekrof inadequate security on the purchase money mortgagge
and preventing the aggravation of an econaoiwnturn by ensuring thakefaulting purchasers
are not burdened withrige personal liability.See DeBerard20 Cal. 4th at 663-64. California
Courts have heavily emphasized the significasfd@e statutory purpose in determining whether
Section 580b should be applied tpaticular transaction. Finallthe Court is not persuaded that
the enactment of Section 580e, the legislative hisiesociated with thaection, the legislative
history associated with the recent amendments to Section 580b Espinezadecision provide a

sufficient basis to hold that Section 580b does pptyafollowing a short sale. Accordingly, to the
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extent Defendants seek dismissa the ground that Section 580b da®t apply to short sales,

Defendants’ Motions are denied.
2. Waiver

Chase also argues that Plaintiffs’ RFDCPaiml fails because Plaintiffs “[w]aived the
[a]pplication of Section 580b” by ageing to the terms of the Februdmstter. Chase Mot. at 8. In
the February Letter, Chase agréedrelease [its] security interest the... Property.” February
Letter. In exchange, Plaintiffs agreedpiyy Chase $8,500 and to remain “responsible for the
deficiency balance remaining on the Loan..Id! Chase argues that when Plaintiffs agreed with
Chase that Chase would release its security sttefPdaintiffs removed the Second Note from the
scope of Section 580l5eeChase Mot. at 9 (citindack Erickson & Assoc. v. Hesselgessér
Cal.App.4th 182 (1996)).

Plaintiffs respond that Chasedsgument must fail because,Deberard the California
Supreme Court held that parties may not @mitrally waive the protéions of Section 580bSee
Chase Mot. at 7 (citinBeberard 20 Cal. 4th at 659). As setrfb below, although the Court does
not agree thabeberards prohibition on waivers applies this case, the Court does agree that
Section 580b continued to apply to the Second Noteiithstanding Chase’s release of its securit
interest.

As a threshold matter, the Court must digtiish between two idead) waiver, and (2)
destruction.Deberardprimarily addresses waiver. Deberard two borrowers renegotiated their
purchase money loan and agreed to waivei@eb80b’s protections in exchange for certain
concessions by the deed holdeg.reducing the borrowers’ paymentSee id. 20 Cal. 4th at 662
Notably, the deed holder did not agree to releasseiturity interest in the borrowers’ property.
TheDeberardCourt helcthat the borrowers’ agreement wttke deed holder constituted a
prohibited waiver of Section 580b’s protectior&ee idat 663. In concluding that Section 580b
could not be waived, the Court reagd that “[i]f the purchase moneyeditor retains an interest in
the original property, the debtor cantribe held for a deficiency.id. (quotingPalm v. Schilling
199 Cal. App. 3d 63, 76 (1988)). Based on thigleage, it appears that an impermissitsdéver
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occurs where a purchase money mortgagor wahegrotections of Section 580b while permittin
the purchase money mortgagee to retain arggduaterest in the original property.

The second idea is the conceptlestruction While Deberardheld that there could be no
waiver of the protections of Section 58beberardacknowledged that parties mayestroy the
purchase money nature of a transaction by exishguy the lender’s security interest in the
original property.See id(“If the purchase money creditor does not wish to accept the risk that
property will be lost through foreclosure by amatsecured creditor,élremedy is to either
foreclose himself or destroy the purchasmey nature of thednsaction”) (quotingPalm 199
Cal. App. 3d at 76) (emphasis added). If the puhasney nature of theatnsaction is destroyed,
Section 580b no longer applieSee Goodyear v. Mack59 Cal. App. 3d 654 (1984)isapproved
of on other grounds by DeBerar0 Cal. 4th at 671 (holding that Section 580b no longer applig
where buyers of property encumbered withuachase money mortgage arranged for re-
conveyance of the trust degdexchange for a new note secured by different propeftyn; re
Prestige 234 F.3d at 1117 (holding that here the security has beestidlue to a violation of §
726 and, consequently, there has not been andesaar be a sale of the property, 8§ 580b does nq
apply”).?° Thus, destruction and waiver are distinoncepts. While waiver is prohibited,
destruction is notSee Deberard?0 Cal. 4th at 663

Here, in the February Letter, Chase releatseskcurity interest in the property, which
arguablydestroyedhe purchase money nature of the patrti@nsaction. Thus, this is not an
instance in which the partiésive engaged in a prohibitagiver of Section 580b’s protection.
Consequently, the question in this case is treSection 580b should still apply even though thd
purchase money nature of the transaction has arguablydbsttnoyed Under the circumstances of

this case, the Court finds thagction 580b should still apply.

Y Throughout its moving papers, Chase does not distinguish between waiver and des®eetjon|

e.g.,Chase Mot. at 9; Chase Reply at 5. This tmayue to the fact that Chase, in making its
waiver argument, relied heavily updack Erickson & Associates v. Hesselgessel theJack
EricksonCourt used the term “waiver” to descri@deituation that might be more accurately
characterized as involving a desttion of the purchase monawgture of the transactiorsee id.

50 Cal. App. 4th 182, 188-89 (“A second waiver ocednvhen he induced respondent to execute

a deed of reconveyance and sibid property. Respondent wak igithout security.”).
23
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In this case, Chase relinqueghits security interest secogi the Second Note concurrently
with, and for the express purpose of allowinghart sale transaction which was ostensibly
designed to satisf¢hase’sFirst Note. SeeChase Mot., Ex. A at 3 (February 15, 2011 letter from
Chase agreeing to the short salé)at 2 (February 17, 2011 letter (‘thr@ary Letter”) from Chase
agreeing to relinquish its security interést)\While the First and Secombtes are separate loans,
they both represent debts on the Property. Thuss€ls, in effect, requiasg that the Court hold
that Chase may recover part of the debt owetlttwmough the sale of éProperty, and then hold
Plaintiffs’ personally liable fothe remainder. Significantly, h&hase issued a single loan to
cover the entire debt on theoperty, Section 580b would prdiii Chase from seeking the
deficiency?®> The result should not be different hemaiy because, rather than issuing one loan

Chase issued two loans and themcurrently with and for the ppwse of allowing a short sale to

satisfy its first loan, released its security inteneshe second loan. Permitting a deficiency in thig

case would be inconsistent with Section 580b’ppse of preventing “defaulting purchasers [fron
being] burdened with. personal liability.” DeBerard 20 Cal. 4th at 664.

Moreover, while not alleged in the Complaititere appears to have been an agreement
between the parties that amyntls beyond the amount needed tesgathe First Note would be
applied towards the Second Note, and approtain&80,000 actually was applied to the Second
Note. SeeTr. at 8:11-19; 8:20-9:11. Thsiggests that the partiesended that the short sale

%1 NeitherJack Erickson, GoodyeanorIn re Prestigeinvolved a circumstance in which a lender
agreed to release its seityinterest as part of a transactidesigned to allow a short sale to occur
to satisfy a more senior deleld by the same lende&ee In re Prestig234 F.3d at 1117 (holding
that Section 580b no longer appliedest lender’s security interest svbost due to a violation of §
726);Jack Erickson50 Cal. App. 4th at 185 (holding th&éction 580b did not prohibit lender
from pursuing borrower for deficiency where lendereagl to release its security interest to perm
sale of property so that borromeould pay off debts owed to dnother banks, which had initiated
foreclosure proceedingspoodyeay 159 Cal. App. 3d at 659 (hotdj that section 580b no longer
applied where lender released security interestiginal property released in exchange for a
security interest in an alteregproperty and subsequently sougthhold borrower personally liable
after a more senior deed Hel on the alternate propertyéalosed on that property).

%2 Notably, had Chase foreclosed on the Propertyuamtsto the power afale provision in the
First Deed of Trust, rather th@mgaging in a short sale, Chasawd have similarly been divested
of the security interest securing the Second Nbtevertheless, in such a scenario, Section 580b
would undoubtedly preclude Chase from recavga deficiency judgment on the Second Note.
See Brown41 Cal.2d at 198 (holding that Section 580&hisited junior lienholder whose security
interest in property was destray@hen senior lienholder foreckes from seeking a deficiency
judgment against borrower).
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would not only address the First Note, but, if polesithe Second Note as well. To the extent
Chase released its interest securing the Secotelfbiothe purposes of permitting a sale that
would generate funds that would be used tsfyathat note, this fact further supports the
conclusion that permitting Chase to recoverdéfciency on the Second Note would be
inconsistent with Section 580b’s purpos&gee Venab|e233 Cal. App. 2d at 302 (holding that
Section 580b prevents the aggravation of dowrstdy prohibiting borrowers from losing their
land and being burdened witlersonal liability).

Accordingly, the Court rejects Chasaigjument that Section 580b no longer applies

because Chase released its security intereéke Property in the February Letter.
3. Mortgage Loans are Covered by the RFDCPA
PRS also argues that dismissal is appréepbacause the RFDCPA does not apply to

mortgage loans. PRS Mot. at 1. The Court disagrees.

At the outset, the Court defines several kegnte As used in i RFDCPA, “[t]he term
‘debt collection’ means any act or practice in ceetron with the collection of consumer debts.”
Cal. Civ. Code § 1788.2(b). “The term ‘debt ectior’ means any person who, in the ordinary
course of business, regularly, on biébé&himself or herself or othre, engages in debt collection.”
Cal. Civ. Code § 1788.2(c). “The terms ‘consgurdebt’ and ‘consumer credit’ mean money,
property or their equivalent, due or owing or alleged to be due or owing from a natural person
reason of a consumer credit transaction.l. Cav. Code 8 1788.2(f). Finally, “[t]he term
‘consumer credit transaction’ means a transadtigtween a natural person and another person i
which property, services or money is acquirecti@dit by that natural person from such other
person primarily for personal, family, or ham®Id purposes.” Cal. Civ. Code § 1788.2(e).

Here, PRS concedes that it is “a debt abtlewithin the meaning of the” RFDCP/Aee

Tr. at 38:11-15%° Rather, PRS argues that Plaintiffs’ oidfiails because a “mortgage loan is not

23 Chase also has not disputed fiet that it is a debt collector under the RFDCPA. Even if Cha
had made such an argument, it would be unavail8ge Huy Thanh Vo v. Nelson & Kennard
CIV. S-12-2537 LKK, 2013 WI1091207, at *8 (E.D. Cal. Mat5, 2013) (holding that bank
seeking to collect a debt owed to itssadebt collector under the RFDCPA).
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‘consumer debt’ within the meaning of” Section 1788.28eePRS Mot. at 7. Several courts
have held that mortgage loans are not a “cores debt” within the meaning of the ActSeePRS
Mot. at 7;see, e.g.Dunfee v. Truman Capital Advisors, L F2-CV-1925 BEN DHB, 2013 WL
1285152, at *5 (S.D. Cal. Mar. 25, 2013) (stating tiajased on the language of the statute,
courts have declined to regard a residentiatgage loan as a ‘debt’ under the RFDCPA” and
holding that “[b]Jecause a home loan is not a ‘debtier the Rosenthal Act,” plaintiffs’ claim that
defendants “made abusive collection calls in emtion with [plaintiffs’] home loan... fail[ed] on
the pleadings”)Pontiflet-Moorev. GMAC Mortgage2:09-CV-01685-MCEDAD, 2010 WL
432076, at *6 (E.D. Cal. Jan. 15, 2010) (“[T]he colmdse declined to regard a residential
mortgage loan as a ‘debt’ undbe RFDCPA, therefore a forecloswloes not qualify as an unfair
debt collection.”). While these rulings generdigve not included much analysis, some have
indicated that their conclusions aresbd on the “language of the statut®tinfee,2013 WL
1285152 at *5. This Court is not however, pedadhthat the statutory language categorically
excludes mortgage loans from ftthefinition of “consumer debt.”

As used in the RFDCPA, a “consumer debt” is one in which: (1) “money” is “due or
owing”; (2) “by reason of a... éamsaction”; (3) wherein “propy ... is acquired on credit”; (4)
“primarily for personal, family, or household qmoses.” Cal. Civ. Code § 1788.2(e)-(f). Ina
residential mortgage loan trawtion like the one involved in this case, the borrower owes a delj
(condition 1) to the lender as astdt of the lender’s mvision of funds for th borrower to acquire
“property” (conditions 2 and 3) whidhe borrower uses as a residenge,for personal, family,
or household purposes” (condition 44l. Thus, nothing about the express language of the
RFDCPA excludes a residential mortgage from the definition of “consumer debt.” Accordingl)

Plaintiff is not precluded frorbringing a RFDCPA claim based on the First and Second Kfotes.

24 Notably, a number of courts,dluding this Court, have recogeid that foreclosure activities do
not fall within the scope of the RFDCRA the FDCPA (collectively, “Acts”).See, e.g., Garcia v.
Am. Home Mortgage Servicing In¢1-CV-03678-LHK, 2011 WL 61417, at *4 (N.D. Cal. Dec.
9, 2011). However, the exclusion of foreclosurgvées from the Acts is not based on the fact
that mortgage loans are not consumer debts, therran the fact that arfeclosure is not a “debt
collection” activity. Id. As explained by the Court Hulse v. Ocwen Federal Bank, FSB
foreclosure is not a debt collection activity becauséoreclosing, the lender is not “attempt[ing]
to collect funds from the debtor” bis rather exercising its right to “foreclos[e] [on] its interest in
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Thus, for the reasons set forth above, BRBjument that Plaintiffs’ claim should be
dismissed because a mortgage loan is not a consumer debt fai|s.g., Walters v. Fid.
Mortgage of CA730 F. Supp. 2d 1185, 1203 (E.D. Cal. 200@)ding that plaintiff could plead

an RFDCPA claim based on defendant’s “ioger conduct in the course of servicing her

[mortgage] loan” because such conduct arosedbdebt collection activities beyond the scope of

the ordinary foreclosure process”).

4. Whether Plaintiffs’ RFDCPA Claim is Barred Because Section 580b Did
Not Extinguish Their Debt

The Court next addresses PRS’s argumentt gven if Section 580b applies, Section 5804
merely prohibits a lender from seeking a defndy judgment and does not extinguish the debt.
SeePRS at 5. PRS argues that, because Plaintifid’rééating to the Second Note still exists, it iS
still “due and owing.”ld. at 6. Consequently, PRS argueiintiffs’ claim that Defendants
violated the RFDCPA by misrepreging that Plaintiffs owed a 8éand by seeking to collect the

debt fails. Id. The Court agrees in part and djszes in part with PRS’s argument.

the property.”ld., 195 F. Supp. 2d 1188, 1204 (D. Or. 2002) dimg that “foreclosing on a trust
deed is an entirely different path” than “collegtifunds from a debtor”). Thus, while foreclosure
activities are not covered by the Acts, other impragctivities in connection with mortgage loans
may be subject to the ActEf Walters v. Fid. Mortgage of CA30 F. Supp. 2d 1185, 1203 (E.D.
Cal. 2010) (holding that plairiticould plead an RFDEA claim based on defendant’s “improper
conduct in the course of servicing her [mortgdgah” because such conduct arose “out of debt
collection activities beyond the scopkthe ordinary foreclosure geess”). Herethe Property was
not sold through a short sale and not through a fosect sale, and accordingly, it is not clear thg
the foreclosure exemption applies. Moreover, eag&uming short sale activities are exempt fron
the Acts, Plaintiffs are not merely complaining tBatfendants engaged irshort sale. Plaintiffs
are complaining that Defendants misrepresentettliein order to collecPlaintiffs’ outstanding
debt after the short sale. Th&daintiffs’ claims arise “out oflebt collection activities beyond the
scope of the ordinary [short sale] procedsl”
25 At the March 21, 2013 hearing, PRS additionaligued that the REDCPA does not apply
because, once Chase released itsrdgcnterest, the parties’ transtgon ceased to be a consumer
credit transaction under the Act because “themething that they obtaed on credit... now."See
Tr. 39:12-23. This argument was not made irsRRVotion to Dismiss. Accordingly the Court
disregards it. Even if this argument had been made, the Court does not find this argument
persuasive because, regardless of whether Chase has now released its security interest, wh
parties’ transaction was execdjé was one in which “propsft.. [was] acquired on credit.Cal.
Civ. Code § 1788.2(e). Chase citesanhority for the proposition th@s release of its security
interest in the property changes the “consumedittnature of the tragaction and removes the
debt from the scope of the RFDCPA.
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As a threshold matter, the Court agrees, ¢vah where Section 580b applies, Section 58
only “eliminates a creditor’s ability to seakdeficiency judgment,.it does not eliminate the
underlying debt.”Herrera v. LCS Fin. Servs. Corp. (“Herrera I'C09-02843 TEH, 2009 WL
2912517, at *8 (N.D. Cal. Sept. 9, 2009) (citMgrtgage Guarantee Co. v. SampsBll, Cal.

App. 2d 180, 185 (1942)3ee alsd®RS Mot. at 5. Thus, the mere fact that Defendants attemptg
to collect upon the debtdlinot violate the RFDCPASee idat *8 (dismissing plaintiff's

complaint because it “only [pled] a claim basedlmnfact, and not the content, of [defendant’s]
collection efforts”).

Rather, in order for Plaintiffs to state a claim under the RFDCPA based on Defendants
attempts to collect on the Second Note, Plaintifisst allege facts showing that Defendants’
communications “misrepresented the nature” of the debtWhether there has been a
misrepresentation is evaluated from the perspedf the “least sophisticated investoerrera
v. LCS Fin. Servs. Corp. (“Herrera 117)C09-02843 TEH, 2009 WL 5@892, at *4 (N.D. Cal.

Dec. 22, 2009). “If the least sophisticated deltould ‘likely be misled’ by a communication...
the debt collector has violated the Actd. For example, itderrera Il, the Court found that the
plaintiff stated a claim for misrepresentatiorvialation of the FDCPA and RFDCPA where the
plaintiff alleged that the defendasgnt her a letter tating that her debt [as] ‘due and owing’
when that debt [was] subject to [Section 580b]” #ralletter did “not advise the [plaintiff] as to
the significance of section 580bld. at *7 (denying motion to disres amended complaint). The
Court reasoned that the “least sa@picated debtor could be misleg [such] a letter” because it did
“not advise the [plaintiff] as tthe significance o$ection 580b.”Id.

Here, Plaintiffs allege th&efendants violated the RFDCRAtwo respects. First,
Plaintiffs allege that Defendants misrepresented the truth, in violation of 15 U.S.C. § 1692e(2
which is incorporated into the RFDCPA, because Defendants “communicadtedPlaintiffs... (i)
[tlhat the amount of the debt was $166,045.78 whemuth, there was no debtved; (i) [t]hat the
character of the money owed wadebt when, in truth, there was debt owed; and (iii) [t]hat the
legal status of the $166,045.78 was an amount trebwad to Chase when, in truth, Plaintiffs

were under absolutely no legalligiation to pay any portion of #t sum to Chase or PRS...”

28
Case No.: 12-CV-03756-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTIONS TO DISMISS

od

(A),




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Compl. T 23; 15 U.S.C. § 1692e(2)(A) (prohibitiffighe false represent®n of... the character,
amount, or legal status of any dgbtSecond, Plaintiffs allege th&efendants violated 15 U.S.C.
8 1692f(1), which is also incorporated into thelRFPA, by attempting to dlect the deficiency on
the Second Note when the debt “was not [legaiythorized.” Compl. § 24; 15 U.S.C. § 1692f
(prohibiting “[t]he collection ofany amount... unless such amount is expressly authorized by th
agreement creating the debt or permitted by law”).

As to the latter claim under Section 1692f¢hg Court agrees with PRS that this claim
fails. Plaintiffs’ Section 1692f(1) claim alleges,essence, that Deafdants violated the law
simply by trying to collect upon the Second Natgen no debt was owed. This claim fails
because, while Section 580b appland therefore “eliminates [Befdants’]... ability to seek a
deficiency judgment,” as séorth above, Section 580b did “not [technically] eliminate the
underlying debt.”Herrera I, 2009 WL 2912517 at *8. Thus, Deftants were not attempting to
collect a debt which was not legally autized in violation ofSection 1692f(1) See Herrera,l
2009 WL 2912517 at *7-8 (holding that a creditor was not liable merely for attempting to colle|
upon a debt after a foreclosure becausetign 580b did not extinguish the deft).

As to the former claim under Section 1692e(2)the Court is persuaded that this claim
should survive. Some of Plaintiffs’ misrepresdian allegations in connection with this claim
may be construed as alleging that Defendaiolated Section 1692e(2)(A) and the RFDCPA
simply by attempting to collect upon tbebt when “there was no debt owe8ée e.gCompl | 23

(alleging that Defendants misrepeated the truth when they “communicated to the Plaintiffs...

%% Plaintiffs argue that Plaintiffs’ Section 1692f@}im is valid because “[e]ven if the debt is
technically ‘not extinguished,” CC8580b makes clear that the collentof the deficiency is not
‘authorized by the agreement creating tiebt (the note) or by law."SeePRS Opposition at 8
(quoting 15 U.S.C. § 1692f and citiBgnk of Sonoma Co. v. Dorriek85 Cal. App. 3d 1291,
1294 (1986) (“The purpose of section 580b is thaafpurchase money mortgage or deed of trus
the security alone can be lookiedfor recovery of the debt.”)). As set forth above, the Court
disagrees and finds that because Section 5&8baliextinguish the outstanding debt on the
Second Note, Defendants were not, as a techmiatier, attempting to collect a debt which was
not owed (although, as a practical matter, Defersdaould have no legaécourse if Plaintiffs
chose not to pay)See Herrera,|2009 WL 2912517 at *8 (holdg that Section 580b does not
extinguish the debt but rath&loses the courthouse door amyecreditor’s cdlection efforts
against the mortgagor”). Thusjs Court agrees with tiderrera Court that Defendants did not
violate Section 1692f(1) merely byt@mpting to collect on the deb&ee idat *7-8.
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[tlhat the amount of the debt was $166,045.78 whetnuth, there was no debt owed; [and] (ii)
[t]hat the character of the money owed wasla dédnen, in truth, there was no debt owed).
Nevertheless, at least one of Plaintiffs’ alkégras in support of theimisrepresentation claim
appears to state a validuse of action.

Specifically, Plaintiffs allegéhat Defendants’ gomunications misrepresented the truth by
stating “[t]hat the legal statud the $166,045.78 was an amount that was owed to Chase when
truth, Plaintiffs were under absitely no legal obligation to pagny portion of that sum to Chase
or PRS...” Compl. § 23(iii). The Court constrtileis allegation as arllagation that Defendants’
communications failed to adviseaitiffs that, as a result &ection 580b, Defendant could not
pursue a legal action to hold Plaintiffs personhdiiple for the deficiency on the Second Note. AS
set forth inHerrera, the least sophisticated investor migktmisled by a debtor's communication
claiming that a debt was owed if that comnuation fails to adviséhe debtor “as to the
significance of section 580b.MHerrera Il, 2009 WL 5062192 at *7. Accoirgly, the Courts finds
that Plaintiffs have statedcéaim for misrepresentation inolation of Section 1692e(2)(A), as
incorporated into the RFDCPA.

Thus, for the reasons set forth above, the Caemies PRS’s Motion tDismiss Plaintiffs’
RFDCPA claim predicated on Section 1692e(2)(Ad grants PRS’s Motion to Dismiss Plaintiffs’
RFDCPA claim predicated on Section 1692f(1). The Court additionally finds that granting
Plaintiffs leave to amend their Section 1692f(1) claim would be futile because Plaintiffs cannaot
show that Section 580b extinguishelaintiffs’ debt and therefercannot show that Defendants
were seeking to collect a debt, which Plaintdfgim was not “permitted by law.” 15 U.S.C. §
1692f(1). Accordingly, the Court denies Pldiistileave to amend their Section 1692f(1) claim.
See Carvalho629 F.3d at 892-93 (holding that a court “may... deny leave to amend due to...

futility of amendment.”).
5. Rule 8

PRS also contends that Plaffsti complaint fails to satisfy Federal Rule of Civil Procedure

8. PRS Mot. at 8. Rule 8 requires that a Pldiatiege “sufficient factual matter... to ‘state a

claim to relief that is plausible on its faceldbal, 556 U.S. at 678. PRS argues that Plaintiffs haye
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failed to satisfy Rule 8 because Plaintiffs havealletged facts showing thg1) the debt at issue
is covered by the RFDCPA; and (2) Section 5&@is applicable and precluded collection of the
deficiency. PRS Mot. at 8PRS’s arguments fail.

As set forth above, the Court has concluded Phaintiffs have allged facts sufficient to
show that the debt at issue is covered by thB&FA. The Court has alsmncluded that Section
580b applies. To the extent Chase argues thattifigiiallegations fail under Rule 8 because PR
was not precluded from collecting on the deficigras set forth above, the Court agrees that
Plaintiffs’ RFEDCPA claim fails to the extent itlmsed on a violation of 15 U.S.C. § 1692f(1).
Specifically, Plaintiffs’ allegations fail to edtiish a violation of 8ction 1692f(1) because
Plaintiffs’ allegations in support dhis claim assert, in essentdeat Defendants are liable merely
for trying to collect the deficiencgn the Second Note. Neverthedethe Court hasoncluded that
Plaintiffs’ RFDCPA claim states a valid cause di@tto the extent it is predicated on a violation
of 15 U.S.C. § 1692e(2)(A) becaudefendants allegedly misregented the truth by failing to
advise Plaintiffs “as to the significance of section 58Héerrera I, 2009 WL 5062192 at *7.

Accordingly, dismissal of Rintiffs' RFDCPA claim prediated on Section 1692e(2)(A) for

failure to comply with Rule 8 is not warrantedowever, for the reasons set forth above, the Court

dismisses Plaintiffs’ RFDCPA clai predicated on Section 1692f(1).
6. Injunctive Relief

Finally, the Court addresses Chase’s argurtieitthe Court should “dismiss Plaintiffs’
injunctive reliefrequests....”SeeChase Mot. at 11. Plaintiffs se&ktemporary resaining order,
preliminary injunction, and permanent injuncti@mjoining Defendants... from collecting or
attempting to collect any California mortgagedeed of trust or note secured thereby following
Chase’s release of its security interest in such nbtere such mortgage @eed of trust was ‘on a
dwelling for not more than four families given to a lender to secure repayment of a loan which
in fact used to pay all or part tife purchase price of that dwellingcupied, entirely or in part, by
the purchaser.” Compl. § 27.

Chase argues that Plaintiffs are not entitlehjtonctive relief for tworeasons. First, Chase
argues that Plaintiffs’ claim isot “viable” and therefore Plaintiffs cannot demonstrate a
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“likelihood of success on the merits.” Chase Maitl0. Second, Chase argues that any injuncti
relief would “affect” the Apit 13, 2011 Consent Order Chase entered into with the QQ.C.
(quoting 12 U.S.C. § 1818(i)); RIN, Ex. 4 (“Cens Order”). As noted by Chase, 12 U.S.C. §
1818(i) prohibits the Court from granting injunctiradief that would “affectthe Consent Order.
12 U.S.C. 8§ 1818(i)(1) (“[N]o court shall have gdiction to affect by injnction or otherwise the
issuance or enforcement of any notice or praeler [section 18310 or 1831p-1]... or to review,
modify, suspend, terminate, or set aside any sotiae or order.”). The Court finds the latter
argument persuasive.

The Consent Order provides that Chase adogiAction Plan” to address certain
deficiencies and unsafe or unsound practices as€B residential mortga servicing. Consent
Order Article 11I(1). The Consent Order additidiggorovides that “[tjhe Board shall ensure that,
upon implementation of the Action Plan, [Chaaehieves and maintains effective mortgage
servicing, foreclosure, and loss mitigation activities... the phrase ‘loss mitigatisimall.include,
but not be limited to... short sales. Consent Order Article IlI(2femphasis added). The Action
Plan adopted by Chase must ensure that, amabieg thtings, Chase compdiéwith all applicable
federal and state laws...” Consent Order Agtikl(3). Thus, the Consent Order encompasses
within its scope Chase’s practiceating to short sales and algmuires that Chase develop
policies to ensure that its practices areampliance with federal and state laws.

Plaintiffs seek an injunction barring Chasenfr pursuing a deficiency judgment against
borrowers if Chase “releases... its security irg€re the borrower’'s note. Compl. § 27. While
Plaintiffs’ requested injunctive lief does not expressly pertainghort sales, to the extent
Plaintiffs’ requested relief limits Chase’s remedidsrat has released its security interests -- a ke
step in effecting a short saleRlaintiffs’ requested injunctive lief appears to be a proxy for an
order directly restricting Chase’s@tsale practices. Plaintiffs are, in essence, seeking to use 4
injunction to require Chase to comply with ther and end its practice of seeking deficiency
judgments following short sales. This relief wabtihffect” the Consent @er to the extent the
Consent Order requires Chase and the Board th tegether to ensure that Chase implements

effective short sale practices which are in cbhamze with “applicable federal and state laws.”
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Consent Order Atrticle 111(2)-(3) Notably, Plaintiffs do not eaningfully dispute that their
requested injunctive religfffects the Consent OrdeGeeChase Opp. at 9 (stag that “Plaintiffs
disagree” with Chase’s argument that injunetrelief “would... conflictwith a prior Consent
Order” and then proceeding to arghat “the point is irrelevahbecause the fact that one of
Plaintiffs’ requested remedies is improper doeswarrant dismissal of Plaintiffs’ claims).
Because Plaintiffs’ requested injunctive reliduld affect the Consent Order, Plaintiffs’
injunctive relief requsts are dismissedseel2 U.S.C. § 1818(i)n re JIPMorgan Chase Mortgage
Modification Litig, 880 F. Supp. 2d 220, 233 n.19 (D. M&¥12) (holding that, while Section
1818(i) did not prohibit @intiffs from bringingstate law causes of action against Chase for
monetary damages, “it would be improper for Jtbeurt... to award any janctive relief that
relates tgrospectiveservicing practices thare anticipated by the OGJConsent] Order”).
Moreover, because it does not appear that Fiigictin amend their injunctive relief requests to
seek relief which would not affette Consent Order, the Court denies Plaintiffs leave to amend
their injunctive relief requestsSee Carvalho629 F.3d at 892-93 (holding that a court “may...

deny leave to amend due tofutility of amendment.”y.’
V. CONCLUSION

For the reasons set forth above, the CDENIES Defendants’ Motions to Dismiss
Plaintiffs’ cause of action for a violation of tREEDCPA predicated upon a violation of 15 U.S.C.
8 1692e(2)(A). The Court GRANTS with prejudice Defendants’ Motions to Dismiss Plaintiffs’
RFDCPA claim predicated on a violation of 155LLC. § 1692f(1) of the FDCPA and Plaintiffs’
injunctive relief requests.

IT IS SO ORDERED.

Dated: June 12, 2013 i&q N’ M\,
LUCY ’IKOH
United States District Judge

%" Chase does not appear to be ratjing that the Court dismiss Plaintiffs’ claims to the extent th
they seek damages and the Court does notmheréer that Plaintiffs’ damages claims be
dismissed.
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