Lusby v. Gamestop, Inc et al Doc.
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7 NOT FOR CITATION
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
1C SAN JOSE DIVISION
% 11| THOMAS LUSBY, individually and on No. C12-03783
og behalf of all others similarly situated
Og 12 ORDER DENYING PLAINTIFF'S
o8 Plaintiff, MOTION TO TRANSFER AND
=3 13 DENYING PLAINTIFF'S MOTION
QDL V. FOR PRELIMINARY APPROVAL OF
Q-‘é’ 14 THE CLASS ACTION SETTLEMENT
De GAMESTOP INC., GAMESTOP AGREEMENT
BE 15 | Corporation, and DOES 1 through 100,
52 inclusive, (Dkt. 2, 19)
2 16
D5 Defendars.
=" 17
.g
18 In this putative class actipmhomas Lusby (“Plaintiff” or “Lusby”) brings a variety of stat
19| law claims againgBamestop Inc. and Gamestop Corpora{iGamestop” or “Defendants”) for
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Defendants’ alleged policy ¢1) requiring its overtimesligible employees to remain at work afte
completion of workers’ ordinary duties, without paying wages; (2) requirirayégimeeligible
retail employees to submit to mandatory security checks without paying thereifdirtte, (3)
failing to pay compensation owing irtimely manneto workers whose employment has
terminated; (4) failing to provide accurate semimonthly itemized pay statent®rfts|ifg to
provide meal and rest periods; and (6) failing to reimburse employees for BusipesnsesSee
Complaint for Damages, Injunctive Relief, and Restitution (Dkt. 1) (“ComplaintGamipl.”).
This suit was filed in the San Jose Division and assigned to the undersigned in July 2012. F

simultaneously with the complaint was plaintiff's motion for adeo (1) granting preliminary
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approval of the class action settlement agreement; (2) granting condigatifedation of the
settlement class; (3) appointing class counsel; (4) appointing class régtiesg(b) appointing
claims administrator; and (&pproving class notice and claim form and timeline for administra
The parties consented to proceed before a Magistrate, ardjghe Court held a hearing on
Plaintiff's motionson September 18, 2012. Subsequent to the hearing, Plaintiff movaddi@t
the case to the Ceat District of Californiafor assignment to the Honorable Otis D. WrightHbr
the reasons set forth below, the Court denies Plaintiff's motions.
BACKGROUND
A. Procedural History

This case did not begin in this Court, or in July 2012. In January 2009, another group,
plaintiffs, represented by a different plaintiffs’ law firm, brought similarmsagainstDefendants
in the Superior Court of the State of California, County of Los And&&smestop 1”). See
Barrera v. Gamestop Corp. et aNo. 09¢v-01399 (C.D. Ca). Six months later, another group ¢
plaintiffs filed suit against Gamestapthe same couralleging related claims (“Gamestop I1").
SeeNeuvenheim v. Gamestop Corp. etldb. 09€v-06799 (C.D. Cal.).The Class Eriod in
Gamestop | was January-28ne 21, 2010the Clas$eriod in Gamestop Il was July 23, 20D&e
21, 2010 See id.Gamestop removed both cases to the Central District of California, the casg
related,and the Honorable Otis D. Wht presided over both suit3he ourt granted final approv{
of a settlement agreemdantGamestop | and GamestogriiNovember 2010. Gamestop | settled
for approximately $3.2&illion and Gamestop Il settled fapproximately$4.7 million.

A little over eightmonths after theaurt granted final approvalf the settlemestreachedn
Gamestop &nd Gamestop Iplaintiff Thomas Lusbyiled a purported class action the Superior
Court of the State of California, County of San Francialleging simiar claimsagainst Gamestoy
but with a class period dune 21, 2016hrough June 30, 20 2Gamestop II’). Defendants

removed the action to the Northern District of California, San Francisco Divisidafter the

tion.
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parties declined to proceed before a Magistrate Judge, the casmssgned to the Honorable
William Alsup. Lusby v. Gamestop Inc. et,dNo. 11€V-05361 (N.D. Cal.) (WHA).

Judge Alsup haspractice of issuing a “Notice Regarding Factors to be Evaluated For

Proposed Class Settlentéfor purported class actions and he issued the notice in Lusby’s suit.

noticeprohibitsdiscussion of class settlement before ctassfication. The parties voluntarily
dismissed the action shortly after receiving Judge Alsup’s notice. A#teistial, the parties
participated in private mediation and subsequently reached a class settl€herrtuponlusbyre-
filed thecurrentaction in the San Jose Division of the Northern District and, simultaneous wit
filing of the Complaint, moved fgoreliminaryapproval of the class settlemer{Dkt. 1, 2). The
currentComplaintis nearly identical to theomplaintLusbyfiled in state court, before it was
removed to the San Francisco Division of the Northern Distritihe Canplaint alleges claimfor:
(1) Failure to Provide Meal and Rest Periods (Cal. Labor Code 88 226.7 and 512);

(2) Unlawful Failure to Pay Wages (IWC Wage Order and Labor Code 88 200-204, 5]
1194, and 1198);

(3) Failure to Provide Accurate Itemized Wage Statements (Cal. Labor Co@® 88@
1174);

(4) Failure to Pay Wages on Termination (Cal. Labor Code § 203);

(5) Failure to Reimburse Expenses and/or Prohibited Cash Bond (Cal. Labor Code 8§
and 2802);

(6) Unfair Business Practices Under the Unfair Competition Act (Cal. Buséhess
Professios Code 88 17200-17208); and

(7) Violations of thePrivateAttorneys General AdiCal. Labor Code 88 2699).

SeeCompl.

! In fact, the ®@mplaint alleges jurisdiction under California state, lastead ofederallaw.
Compl.q1 89.
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Plaintiff purports to represent a class described as: “All persons who #ve \&@ace
employed as overtimeligible employees by Game$tdn one or more of GameStop’s California
retail stores, between June 21, 2010 and June 30, 2012.” Compl. § 17. The Complaint doe
however, specify what job position Plaintiff held, how long he held it, what his job duties we
what his hourly ra was, or whether he is a current or former emploie@€e]f1, 11. According to
the partiesthe class comprises 13,872 individuals. Notice of Motion and Motion; Memorandl
Points and Authorities in Support of Plaintiff's Motion for Order: (1) GranPreliminary
Approval of the Class Action Settlement Agreement; (2) Granting ConditionaliCarah of the
Settlement Class; (3) Appointing Class Counsel; (4) Appointing Class Rejaitesern(5)
Appointing Claims Administrator; and (6) Approving €taNotice and Claim Form and Timeling

for Administration (Dkt. 2) (“Motion”)Y 6.

With there-filing, the parties consented to proceed before a USitatgs Magistrate Judge.

At the hearingon Plaintiff's motion for preliminary approval, the undersigned inquired about tf
procedural history of this case, thasis for federal jurisdictigrand the fairness of the proposed
settlement.The Court then ordered the parties to file an administrative motion to consider wh
the case rdiled in the San Jose Division of Northern California shoulddbeted to the cagbat
waspreviously before Judge Alsup. (Dkt. 17).

Before filing the courbrdered motion with Judge Alsuplaintiff filed a motionwith the
undersignedo transfer thease to the Central District of Californfar assignment tdudge
Wright.? Plaintiff then filed the administrative motion wifludge Alsup. Judge Alsup declined t
relate the cases because, although the two suits were substantially gwerévould be no

“unduly burdensome duplication of labor and expense oflicon§ results if the cases [were]

2 Plaintiff filed both motions on the same day, but filed the motidrarsfer first. (Dkt. 19No.
11-CV-05361 (N.D. Cal.) (WHA), Dkt. 18.)
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conducted before different Judges” because there was not a single hearing stHitezlfaction
and Plaintiffvoluntarily dismissedhe suit before Judge Alsup conducted the intaae
management conferencBlo. 11-CV-05361 (N.D. Cal.) (WHA), Dkt. 19. In the order finditige
cases not relatedudge Alsup noted his suspicgas to why the parties voluntarily dismissed th
earlierfiled action. “The undersigned wishes to inform Judge Lloyd that the partieduct has
eluded the undersigned’s notice prohibiting settlement discussion prior to agaifit Id. The
Court held a hearing on Plaintiff's motion to transfer on November 13, 2012.
DISCUSSION

A. Plaintiff's Motion to Tran sfer

Under 28 U.S.C. 8§ 1404(a), “[flor the convenience of parties and witnesses,” and “in t
interest of justice,” a District Court may transfer any civil action to any otheictisr division
where it might have been brought. When deciding whéthieansfer a case, courts consider:

(1) Plaintiff’'s choice of forum;

(2) Convenience of the parties;

(3) Convenience of the witnessethe ability to mandate attendance of unwilling witness
and the cosbf obtaining willing witnesses;

(4) Where events took place, atiek relative ease of access to the evidence;

(5) Familiarity of each forum with the applicable law;

(6) Any local interest in the controversy; and

(7) The relative court congestion and time of trial in each forum.

See Decker Coal Co. v. Commonwealth Edison &% F.2d 834, 842—-43 (9th Cir. 1986).

Here Plaintiff's first choice of forum was the Superior Court for the Statéabfornia in
the County of San Francisco. Plaintiff's second choice of forum, whesfhed his action, was
this Court. The Court ges little weight, now, to Plaintiff'third choice of forum, expressed only|
after this Courteviewed motion papers and heard oral arguments on the pending nimtions
preliminary approval of a class settlemeRtaintiff does not argue that the convenience of the
parties, the convenience of the witnesses, where events tooktb&oeative ease of access to t

evidence, the local interest in the controversy, or the relative court congestibma of trial favor

es
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transfer to the Central District. Plaintiff's sole argument is that transfee tGehtral District will
be more efficient for the Court and the parties because Judge Wright previousbwotles
approval process of essentially the same settlement as the settlementdpimpltisesuit’

The Court finds this efficiency argument unavailing as it has alreadswedithe moving
papers and conducted a hearing on all pending motions. Moreover, every judge in both the
Northern District of California and the Central District of California has famyiavith putative
class action complaints allegiggrdenvariety wage and hour violations. The “different plaintiff
names, class periods, dollar amounts, etee"what differentiate all of thesases.SeeFN 3.
Finally, the Central Distriodf California is no less busy than the Northern District of Califérnia
and there is no guarantee that an order transferring the@#ise Central Distriovf Californiawill
ultimately result in an assignment to Judge Wright. Plaintiff's motioratester is denied.

B. Plaintiff's Motion For Preliminary Approval of Settlement Agreement

1. Proposed Settlement

Under the proposed Settlement Agreement, Defendants have agreed to pay a Maxim|
Settlement Amount of no more than $750,000. Desario Declaration, Ex. A (Dk{:'Settlement
Agreement”)] 28. As the Court understands it from the explanation provided at the hdaing,
parties arrived ahis number by calculating the number of sHiétsissue”during thetwo-year
Class eriod The Court does not know whether the parties calculated the number of shifts a
worked by class members, or whether it simply calculated the number of woskasfaiiiable
during the Class Period. The parties then agreed to a payment of 45 cents p&hshaximum
Settlement Amount roughly represents the numbshififs “at issue'during the Class Period,

multiplied by 45 cents. The parties then agreesutiractfrom this number the following

? Plaintiff admis that “the proposed settlement herein is simply-dredted version of the
[Gamestop 1] settlement with different plaintiff names, class periods, doflaunts, &.”
gPIaintiff’s Motion to Transfer, Dkt. 19, FN 11.)

The Federal Court Management Statistics for the fiscal year endigngzer 30, 2012 show bo
districts as busy: Total Filings per Judge: 602 (N.D. Cal.), 659 (C.D. Cal.); MedianiTmonths
from Filing to Disposition of Civil cases: 6.4 (N.D. Cal.), 5.2 (C.D. C&8e
http://www.uscourts.gov/Statistics/FederalCourtManagementStatistics/distuds september
2012.aspx

um

~—+

ctual

th




For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

 Attorney’s fees (not to exceed $250,000; based on 33.3386 dMaximum Settlement

Amount);

« Litigation costs (not to exceed $12,000);

« An enhancement payment to Lusby (not to exceed $7,500);

» Settlement administration costs (not to exceed $40,000);

» Claims Administration Expenses (in “a reasonable amount”);

» Payment to California’s Labor and Workforce Development Agency (“LWDé&"a

release of PAGA claims ($3,759)

» Gamestop’s portion of payroll taxes and related withholdings
Id. § 53. The amount available to pay class members, which thespzati the “Net Settlement
Amount,” is the Maximum Settlement Amounit$750,000, less the above payments and costs
The Net Settlement Amoumtould be roughly $436,750, less Claims Administration Expenses
taxes. Payment of attorney fees and theeottleductions significantly erodieet 45 cents per shift
benchmark By the Court’s calculation, subtraction of the above payments and costs reduceq
Maximum Settlement Amant by about 58%, whichmeans thathe moneyactually availabldor
payment to Giss Membergepresentspproximately26 cents per shift.

Although theparties calculated the Maximum Settlement Amount basesthifis, counsel
stated that the Net Settlement Amount wddddistributed based on the number of weeks each
ClassMember worked during the Class Perfodo calculatehe distibution to individual class
membersthe Claims Administrator would “calculgbeo ratasettiement payments to Class
Members based on each Class Member’s relative percentage of eligible esrg@oyice time in th

Settlement Clasas reflected on GameStop’s internal recordd.™ 57. So, through some

unknown formula, the roughly $436,750 wouldawailable for distributiorto the 13,872 Class

> A total of $5,000 from the Maximum Settlement Amount is allocatd®NGA penalties; $1,250
g25%) is going toward the Settlement Class, and $3,750 (75%) is going to L\WMD®@53.

It does not seem to the Court that the number of weeks each Class Member worked would
necessaly capture the amount of time, or overtimegatteach Class Member workeét the
hearing, Counsel stated that most of the class members wetengaeimployees who worked pan
time shifts. Work weeks, as opposed to shifts or actual hours worked, do not appear to be a

and

the
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accurate measure of empée timespent working for Defendantdt also seems illogical to base the

Maximum Settlement Amount ane measureshifts), but to base distribution on another measu
(work weeks).
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Members based on the number of weeks each worked, relative to one another. As the distri
appeas only to account for the number of weeks each Class Member worlkgabries an
individual's pay rate, how many shifts the individaatuallyworked, or the specific amount of

overtime each individuahay haveworked.

butic

The claims administrator would mha courtapproved Notice of the Class Action Settlement

and a court-approved Claim Forrd. § 67. The Notice would state the estimated minimum
settlement payment that the Class Member could receive if he or she participhtedatilement.
Id. Plaintiff proposes allowing Class Members thirty days to submit their claim fgtou, or
object to the settlementd. {{ 68, 70, 74. Class Members opt-by submitting a written Reques
for Exclusion. If Class Members do nothing, they are bourttidyRelease in the Settlement but
will not be considered Qualified Claimants for settlement distribution purptde$.73. The
parties would allocate a $15,000 Late Claims Fund from the Maximum Settlemenhtinat
would be distributed to Class Members who file claims postmarked within 45 daysdefitiene
to submit claims.ld. § 60. If the payments for class members’ late claims exceeded $15,000
Late Claim Fund would be allocated to all those filing acceptable late claimgronatabass Id.
1 60. Any unclaimed amotiof the Late Claims Fund reverts@ameStop Id. § 60.

In exchange fothe settlement payment, or if the Class Members do not submit a writtg
Request for Exclusion within 30 daySlass Members releasanyandall wageandhourclaims
thatwereor couldhavebeenallegedin the Complaint oranyAmendedComplaint” I1d. 9. The
Release specifically includelsut “isnot limited to”

(1) Any andall wageandhourclaimsunderCalifornialaw thataccruedor accrueprior to
June30, 2012 andthatwereor couldhavebeenassertedn the Complaint;

(2) Claimsunderanylegaltheoryfor failure to payminimumwage failureto payoverime,
failure to payfor all hoursworked,failure to providemealandrest periodsfailure to
timely payfinal wagesfailure to reimbursdor businesexpensesnd/or failure to
furnishaccuratevagestatements

the
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(3) Any andall claimsfor recoveryof compensationgvertimepay, minimumwage,
premium payand/or penalties

(4) PenaltiesunderPAGA,;

(5) ClaimsunderCalifornia’s WageOrders

(6) Claims underthe CaliforniaLabor Code including but ndimited to Sections201,202,

203,204, 210, 212, 22P222,225.5, 223,224, 22@263, 226.7,227,510,512,558,
1194,1197,1197.1, 1198, 2802and2698 etsq.;

(7) All waiting timepenaltieghat weresoughtor could havebeensoughtin the Complaint,

(8) Claims under theEmployeeRetirementincomeSecurityAct (“ERISA”);

(9) “[O]t her penalties”;

(10) Relatedtort andpunitivedamageslaims and

(11) Violationsof theCaliforniaBusiness &Profession€ode.

Id. If Class Members affirmatively ot to the Settlement Class, they will also release all clai
under the Fair Labor Standards Add.

Defendants are required to pay 30% of the Net SettlemmaouAt (roughly $131,025, less
Claims Administration Expensesd taxep(“Minimum Settlement Amount”), but any unclaimed
amount above the $131,088/erts taDefendants.ld. § 58. At the hearing on Plaintiff’'s motion t
transfer, counsel for Defendants stated that, based on Gamestop | and Gamasiogd! for
Plaintiff and Defendants expect about 30% of the Class Members to opt-in. So, coubst f
parties expect Defendants to matotal ofabout $131,025 to Class Members.

Any portion of the Miximum Settlement Amount remaining after the abdigted
Attorneys fees, costs, and other payments remains the property of the Deferttiat] 53. That
is, any unclaimed portion of the Net Settlement Amount above 30%, and any remainingdomd
the Maximum Settlement Amounevertbackto Defendants.Defendants have agreed not to obj

to the amount of attorneys fees, costs, or the enhancement ddiaRlaintiff's attorney fees are
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insulated from the number of Class Members whampd-the Settlement Agreement, and,
generally the fewer Class Members who apt the less money Defendants have to pay.
The settlement does not provide for any type of injunctive relief.

2. Applicable Law

The Ninth Circuit has declared that a strong judicial policy favors settlemelaissfaxctions|

Class Plaintiffs v. City of Seattl855 F. 2d 1268, 1276 (9th Cir. 1992)/here parties reach a
settlement agreement prior to class certification, however, “courts nrusegée proposed
compromise to ratify ith the propriety of the certification and the fairness of the settlement.”
Staton v. Boeing Cp327 F.3d 938, 952 (9th Cir. 2003).

First, the court must aasss whether a class exists. Tdmsessmentfemangs] undiluted,
even heightened, attentiomthe settlement conteXtAmchem Prods. Inc. v. Winds&?21 U.S. 591
620 (1997). This level of attentioriis of vital importance, for a court asked to certify a settlemg
class will lack the opportunity, present when a case is litigated, to adgudatis, informed by the
proceedings as they unfdldid.

Second, the district court must carefully consider “whether a proposed sattlsme
fundamentally fair, adequate, and reasonable,” recognizing that “[if setiiement taken as a
whole, rather than the individual component parts, that mustdmieed for overall fairness.”
Hanlon v. Chrysler Corpl50 F.3d 1011, 1026 (9th Cir. 1998) (citations omittda).determine
whether a proposed settlement is fair, reasonable, and adequate, tneusb@tamine whether th
interests of the class are better served by the settlement than by furth@sritiyan. Manual
Complex Lit. § 21.61 (2012). Although the coarnble in reviewing a proposed settlement is

critical, it is also a limited one.HE court does not have the ability to “delete, modify or substity
certain provisions.” The settlement must stand or fall in its entirétgrfilon v. Chrysler Corp.

150 F.3d 1011, 1026 (9th Cir. 1998), citi@fficers for Justice v. Civil Serv. ComnohSan
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Franciscq 688 F.2d 615, 628, 630 (9th Cir. 1982). The court may, however, voice its reservg
about the proposed settlement and set conditions that, if satisfied, might lead the approve it.
Manual for Complex Litigation (Fourth) 8§ &l (2004).
3. Class Certification

The district court has discretion to certify a class action under RuétB8 Federal Rules
of Civil Procedure.Meyer v. Portfolio Recovery Assocs., L1896 F.3d 943, 947 (9th Cir.2012).
To obtain class certificatiothe plaintiff must satisfy the four prerequisites identified in Rule 23
as well as one of the three subdivisions of Rule 23fm)chem Prods., Inc. v. Windsé21 U.S.
591, 614 (1997). “The four requirements of Rule 23(a) are commonly referrethtoresosity,’
‘commonality,” ‘typicality,” and ‘adequacy of representation’ (or justéquacy’), respectively.”
United Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied Indus. & Serv. Wdnktétgnion,
AFL-CIO v. ConocoPhillips Cp593 F.3d 802, 806 (9th Cir. 2010). Certification under Rule
23(b)(3) is appropriate where common questions of law or fact predominate an@stdhsan is
superior to other available methodsed.R. Civ. P. 23(b)(3).The party seeking class certificatiof
must affrmatively demonstrate that the class meets the requirements of Rué¢a23\art Stores,
Inc. v. Dukes131 S.Ct. 2541, 2551 (2011).

a. Rule 23(a)
1. Numerosity

The numerosity requirement mandates that the class be “so numerous that joirlder of
members is irpracticable.” Fed. R. Civ.P. 23(a)(1). In addition, the class should be
“ascertainable,Mazur v. eBay In¢ 257 F.R.D. 563, 567 (N.[Cal. 2009), meaning that the class
definition must be “definite enough so that it is administratively feasible faraime to ascertain
whether an individual is a membe€'Connor v. Boeing N. Am., Ind84 F.R.D. 311, 31&.D.

Cal. 1998). Here, Defendant®cord establish that there are 13,&I&2ss membersho were
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classified as overtimeligible employees during the class peridéeeDeSario Dedration (Dkt. 3)
(“DeSario Decl.”) § 16 This is facially sufficient to satisfy Rule Z3humerosity and
ascertainability requirement§&§ee Hanlon150 F.3d at 1019 (“The prerequisite of numerosity is
discharged if the class is so large that joinder of all members is imgedd#.”) (quoting in part
Rule 23(a)(1)).
2. Commonality

Rule 23(a)(2) requires that “there are questions of law or fact common to theé clas
Fed.R.Civ.P. 23(a)(2). Commonality focuses on the relationship of common facts andslezsl
among class memberSee, e.g 1 Herbert B. Newberg & Alba Conte, Newberg on Class Actio
3:10 at 271 (4th ed. 2002). This requirement is met through the existence of a “common
contention” that is of “such @ature that it is capabld oclasswide resolution[.]WalMart Stores,
Inc., 131 S.Ct. at 2551. “What matters to class certification ... is not the raising of common
‘questions’—even in drovesbdt, rather the capacity of a classwide proceeding to generate
common answers apt to drive the resolution of the litigatidissimilarities within the proposed
class are what have the potential to impede the generation of commons ankvégsioting
Nagareda, Class Certification in the Age of Aggredaateof, 84 N.Y.U.L.Rev. 97, 132 (2009)).

Plaintiff attempts to satisfy the commonality requirement by listing various |leysss

namely, the California statutes allegedly violated by Defendantsch he contends are commory

S

ns §

to the class.SeeMotion for Preliminay Approval at 8.But, part of the complaint appears to be the

misclassification of several categories of employees as exempt from oveagjtheHowever,

Plaintiff makes no effort to identify his job position or duties relative to the &lagse Complant

" “plaintiff has litigated this case in good faith and the interests of Plaintifioeeensive with
those of the members of the Settlement Class as they both share a commsinnntasdlenging
GameStop s policy concerning the exempt classification of its retail employesion at 9.

® The proposed Notice of Settlement of Class Action Lawsuit is addressedltoufegnt and
former GameStop employees who held the position of Store Manager, Store Manageaing,Tr

12
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also alleges damages for waiting time penalties, which would be due to severedinatectlass
members if Defendants were found liable on any of the class claims. ButjiagaoPlaintiff,
only 6,936 of the 13,872 Class Members are sewvarédminated Plaintiff’'s Motion to Transfer
(Dkt. 19) at 4.The remaining Class Members are presumably currenbgegs. So, half of the
Class Members would be entitleddertainpenalties sought in the Complaint, but the other half
would not. The only common threatlegedis that they were all entitled to overtimBecauset is
highly unlikely that all posibns and job duties at Defendantstail stores are identicand that all
Class Members would be seeking the same rétiefCourt is not pguaded that there are no
dissimilarities in the proposed class that could “impede the generatiomafa@oanswers apt to

drive the resolution of the litigation.WalMart Stores, Ing.131 S.Ct. at 2551 (quoting Nagared

132);see alsdNielson v. Spas Authority No. C 11-4724 SBA, 2012 WL 5941614, at *3 (N.D. ¢

Nov. 27, 2012) (finding no commonality between named plaintiff, whose position and duties
unidentified, and purported class of “[a]ll persons who are and/or were employed@semp

employees” in retail stores during the class peridggro v. Aaron Brothers, IncNo. C 10-01089

SBA, 2013 WL 60464, at *4 (N.D. Cal. Jan. 2, 2013) (plaintiffs’ claims that they and the clas$

members were subject to the same policies were insuffitdesatisfy commonality requirement
where plaintiffs failed to specifically identify all the job positions they sbtig represent, or their
duties relative to the job positions they sought to repregéeifey v. SBC, IngNo. C 97-2729
CW, 1998 WL 1794379, at *14 (N.D.Cal. Nov. 18, 1998) (finding in purported class action al
overtime claims that commonality only existed as to class members who shgoddghsitions
actually held by the plaintiff Thus, Plaintiff has failed to establish commality under Rule 23(a)

3. Typicality

Store Manager Designate, Assistant Store Manager, Senior Game AdvabGame Advisor, an
GameAdvisor.” DeSario Decl. Ex. A, Ex. 1 (Dkt. B Neither the Complaint nor any of the
moving papers identify which position Lusby held.

13

A at

Were

egin




For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

Typicality focuses on the relationship of facts and issues between the class and its
representative. “[R]epresentative claims are ‘typical’ if they are reasonabkitensive with those
of absent class members; thegd@ot be substantially identicalFianlon, 150 F.3d at 1020. “Thg
test of typicality is whether other members have the same or similar injury,evkighaction is
based on conduct which is not unique to the named plaintiffs, and whether other clésssrewe
been injured by the same course of conduElghon v. Dataproducts CorpO76 F.2d 497, 508 (9th
Cir.1992) (citation and internal quotation marks omitted).

Plaintiff contends that “[t]ypicality is met here as the claims of the Settlement @dass a
based on the same legal and factual claimsaftthe Plaintiff.” Motionat 9 Though Plaintiff
fails to elaborate further on this conclusory assertion, the Court presueh&3aintiff is alleging
thathe and the class suffered g@me injurythat is, Defendast misclassification of employees
and concomitant failure to pay overtime and provide meal and rest periods in violatialifaihiz
law.® Courts have found Plaintiff'theory of typicality acceptabte but only as to the positions
thatthe plaintiff actually held.See Campbell v. PriceWaterhouseCoopers,, 1253 F.R.D. 586,

603 (E.D.Cal. 2008)ccord Kelley 1998 WL 1794379, at * 19n this case, Plaintiff fails to

spedfy what position or positionke heldor holds. Given the absence of this information, the Gourt

finds that Plaintiff has failed to establish that¢lsms are typical of those of the clasurther, as
mentioned above, half of the Class Members would be entitled to penalties that thelbtaer nof
entitled to. Whether Plaintiff is a terminated or current employee of Defentientdaims are not
typical of half of the class.

4. Adequacy of Representation

® Though the Complaint itself is very vagiaintiff's Motion states that “the interests of Plaintif]

are coextense with those of the members of the Settlement Class as they both share a common

interest inchallenging GameStop’s policy concerning the exempt classification of its retalil
employee$ Motion a 9 (emphasis added).
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Members of a class may sue as representatives on behalf of the class eylyvifltfairly
and adequately protect the interests of the class as a WreddeR. Civ. P. 23. “Resolution of two
guestions determines legal adequacy: (1) do the named plaintiffs and their counselyhave
conflicts of interest with other class members, and (2) will the namediffi$aand their counsel
prosecute the action vigorously on behalf of the clas$&ilon 150 F.3d at 1020While there is
nothing b indicate that Plaintiff or hisounsel haany conflicts of interest with putative class
members or that their interastthe case is insufficient to ensure vigorous representation, no
specific information is provided about Plaintiff beyond l$ng an overtimeeligible employee
who worked at one or more of Defendar@silifornia retail storesin the absence of such
information, the Court cannot conclude, at this juncture, that Plaintiff is an adecqsate cl
representative.

b. Rule 23(b)

Finally, Plaintiff has not sufficiently demonstrated that it would be apprepigecertify the
settlement class under Rule 23(b)(3). This provision requires the Court to find. Httie(
guestions of law or fact common to class members predominate over any questatimg) affdy
individual members,” and (2) “a class action is superior to other availabh®dseor fairly and
efficiently adjudicating the controversy.” Fed.R.Civ.P. 23(b) {3)ese provisions are referred tq
as the “predominance” and “superiority” requiremerse Hanlon150 F.3d at 1022-23.

Plaintiff contends that the requirements of Rule 23(b)(3) are satisfied, ibbtdrecause
Plaintiff and class members seek the same relief as a result of the same poisglagsifying
overtimeeligible employeesand then failing to pay appropriate overtime wages and provide m
and rest periodsSeeMotion at 3-10. First, due to their status as either current or former
employees, half of the Class Members are seeking different relief thatinéndnalf. Secondp

secure certification under Rule 23(b)(3), Plaintiff must offer more than vafgremces to
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“‘companywide common policies and procedureSéed. at 10 Whethera companywide
common policy is in place or not, courts must still ask where the individual geggl@ctually
spent their time, and what duties each individual perfornhede Wells Fargo Home Mortg.
Overtime Pay Litig 571 F.3d 953, 959 (9th Cir. 200@ampbell,253 F.R.D. at 608‘[t]he fact
that an employer classifies all or most of a particular class of employeesnagteloes not
eliminate the need to make a factual determination ahéther class members are actually
performing similar duties)” As Plaintiff’'s motion provides no such elucidation, the Court finds
Plaintiff has failed to satisfy the predominance and superiority requatsro€Rule 23(b)(3).

In sum, the Court cothades that Plaintiff has failed to demonstrate that class certificatic
under Rule 23(a) and (b)(3) is warranted in this action.

4. Fairness of the Settlement

Rule 23 requirethe Gurt to approvany settlement of the “claims, issues, or defenses
certified class.” Fed.R.Civ.P. 23(e). The decision of whether to approve a proposed class ag
settlement entails a twstep processSeeManual for Complex Litig. 8 21.632 (4th ed. 2004 nhe
Court first conducts a preliminary fairness evaluatitzh. If the Court preliminarily approves the
settlement, notice to the class is then disseminated and a “fairness” or fimaledy@aring is
scheduled.ld. The second step of the process culminates in a fairness hearing at which the
proponent of the settleent must demonstrate that the settlement is “fair, reasonable, and ade
Id.; Fed.R. Civ. P. 23(e)(2). “The purpose of Rule 23(e) is to protect the unnamed members
class from unjust or unfair settlements affecting their righits.fe SyncoERISA Litig, 516 F.3d
1095, 1100 (9th Cir. 2008) (citation omitted).

“The initial decision to approve or reject a settlement proposal is committeddouthe

discretion of the trial judge.Officers for Justice v. Civil Serv. Comm'n of the City andr®pof

that

n

Of a

tion

guat

of th

San Franciscp688 F.2d 615, 625 (9th Cir. 1982A)here, as here, a settlement has been reached
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prior to formal class certification, “a higher standard of fairness” epplue to “[tlhe dangers of
collusion between class counsel and the defendant, as well as the need for addtiects ms
when the settlement is not negotiated by a court designated class repregdnhtatanion 150
F.3d at 1026.

To make a fairness determination, the district court must balance a numbeors, fact
including: (1) the strength of plaintiff's case; (2) the risk, expense, coityplaxd likely duration o
further litigation; (3) the risk of maintaining class action status throughotrtidhg4) the amount
offered in settlement; (5) the extent of discovery completed, and the stageoddbedings; (6) th
experience and views of counsel; (7) the presence of a governmental partampoai®) the reactio
of the class members to the proposed settlentee. Molski v. Gleig818 F.3d 937, 953 (9th Cir|
2003). Given that some of these “fairness” factors cannot be fully assessed @wilitheonduc
the final approval hearing, a full fairness analysis is not necessagrsetoninary approval See
Alberto v. GMRYI, Ing 252 F.R.D. 652, 665 (E.[al.2008) (citation omitted). Rather, preliminar
approval of a settlement and notice to the proposed class is appropriate: if fjidposed
settlement appears to be the product of serious, informed, noncollusive negotiationsnf2] has
obvious deficienes, [3] does not improperly grant preferential treatment to class re@senor
segments of the class, and [4] falls with the range of possible approvalre’Tableware Antitrus
Litig., 484 F. Supp. 2d 1078, 1079 (N@al. 2007) (citing Manual for Complex Litigation, § 30.4
(2d ed.1985)).

a. The Settlement Process

Here, the settlement was reached after the parties dismissed the action that laggdigrec
to Judge Alsup. The parties participated in private mediation, which “tends tatsiingpo
conclusion that the settlement process was not collusiggas v. J.P. Morgan Chase & Co.

2012 WL 5878390 at *6 (N.D. Cal. 2012) hi$ mediationhowever, occurred outside the shado
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of the Court -there was no pending case at the time of thaatied. Plaintiff states that, prior to
the mediation session, counsel for Plaintiff submitted a “thorough Mediation Bneharizing the

facts and legal theories surrounding Plaintiff and the class’s claims, tih@fsthe applicable law,

14

and a compreensive classide damages analysisDeSario Decl. § 9 Plaintiff also states that the
parties engaged in an “informal data exchange andllprg investigation”that “apprised Class
Counsel of the potential litigation risks facing Plaintiff and tlesslmembers.1d. § 11. Through
the mediation, the parties reached an agreement in principle to settle the litigagioth(@@gh
there was no pending litigation). The parties reached a final settlemenhagtedout three
months after the mediatiorAfter reaching the settlement, the partiediled the case in the San
Jose Divisionfiling their complaint and request for settlemsimiultaneously. Although counsel
for Plaintiff claims that the Settlement was reached “only after extensikefdught adversarial
negotiations,” such efforts apparently occurred without the Court’s oversight, thmeeans other
than traditional motion practicel he case historyby itself,does not suggst that the case was
litigatedvery vigorously on behalf of éhclass members.
b. Obvious Deficiencies
a. Scope of the Release

The release provisioof the Settlement Agreemepitovides that “[a]ll Class Members shal

be bound by this release whether or not they return the Claim Form necessagw®pagment of

their allocated settlement amount, unldssytformally opteut.” Settlement Agreemeffitd. The

Court has concerns about this provisiore Bettlement Agreement provides that a class member

shall be a member of the class and shall be bound by all termsS#ttleanent Agreement unless
he or she submits a valid request for exclusiolt.see also idf 52 There is no provision in the
Settlement Agreement that excludes putative class members from the Settlement Gassasls

notice is returned as undedrable by the United States Post Offidéhe Settlement Agreement
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only provides that, “[w]ith respect to any returned envelopes, the Claims Airator shall take
reasonable steps to locate any Class Member whose Class Notice is returnetiaesanhe, such
as a skip trace procedure to obtain a current address and, if an updated address, ithkecaee
mail the envelope to such address within five (5) calendar days of the receipteaitithed

envelope.” Settlement Agreement | 66.

Thusthe Settlement Agreement appears to provide that if class notice is undelivei@ble

class member, that member will not receive a settlement paymenilluanetheless releasany
and all wage and hour claims that were or could have been alleged imtipda@®d.” Id. 1 9. The
Court finds that this aspect of the Settlement Agreement does natugv@ocess to Class
Members who are known not to have received notice of the Settlement Agreement, aed yet
bound by its termsSee Ortiz v. Fibreboard Corb27 U.S. 815, 848 (1999before an absent
class member’s right of action was extinguishable due process refjthad[the member ‘receive
notice plus an opportunity to be heard and participate in the litigation,” and ... ‘atraumi ... an
absenplaintiff [must] be provided with an opportunity temove himself from the clasy;’
Kakani 2007 WL 1793774, at *2—3, b{rejecting a settlement in part because the settlement
agreement provided that class members were bound by the terms of theesettigreement,
including the release, even if the member did ncgixe notice of the settlement)ijero, 2013 WL
60464 at *910 (same).
b. Opt-Out and Objection Period
The Court also has concerns about the pamiegiosal that class menrkeshould onljhave

thirty days tosubmit their claim form, opbut, or object to the settlement. Settlement Agreefffe

68, 70, 74. The short period proposed by the parties is likely to decrease the number of optii

outs, and objections submitted. This undedhbt benefits Defendast- particularly where, as herg

the settlement provides that unclaimed settlemarmdgabove a minimum amouwetvert to
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Defendars. Settlement Agreement {.5Blaintiff's concern, however, should be in protecting tl
interests bthe class, not those of Defendaatdheattorney fee award sought by his counsel, wi
will remain the same regardless of the number of class members submitting chagn for

The Court finds that the parties’ proposal does not adequately protatetiests of the
class, which includes providing class members sufficient time to make anfigifynied decision on
whether to participate in this action and, if so, whether any objection is approfrmate, should
Plaintiff attempt to renew himotion for preliminary approval, he should ensure that class menj

are afforded at least sixtlays tasubmit their claim formopt-out,or object to the settlemengee

Nielson v. The Sports Authoritfo. C 11-4724 SBA, 2012 WL 5941614 at *6 (N.D. Cal. Nov. 2

2012) (rejecting settlement in part because settlement agreement only allotyethifs for class
members to submit claim form)f. Sanchez v. Sephora USA, Indo. C 11-03396 SBA, 2012
WL 2945753 at *6 (N.D.Cal. July 18, 2012) (noting that iir Eabor Standard Act collective
actions, courts generally provide sixty to ninety days to opt in).
c. Preferential Treatment

Under the third factor, the Court examines whether the settlement providesmrafe
treatment to any class member. The SettlerAgntement provides that settlement payments to
class members are to be based on each Class Member’s “relative percentagdeoérigiyee
service time in the Se#thent Class as reflected on GameStop’s internal records.” Settlement
Agreement 1 57.

At this juncture, the Court is not satisfied that the allocation of the settlement fundatog
unfairly benefit certain class membeRlaintiff seelsto represent a class all overtimeeligible
employees employed by Defendants in California betwaea 21, 2010 and June 30, 2012. Th
class includesurrent and forme®tore Managers, Store Managers in Training, Store Manager

Designates, Assistant Store Managers, Senior Game Advisors, Lead Gas@#dnd Game
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Advisors. SeeNotice of SettlementfaClass Action Lawsuit, Ex. 1 to Ex. A of Desario Decl. (A$

mentioned before, the Court is left to guess as to which position Lusby himself Haldjiff P

makes no effort to identify the range of hourly wagesd to employeesiithe various job positiong

heseelsto represent or explain why a settlement payrbased entirely on weeksorked™ does
not provide preferential treatment to class members who worked ontanpaliasis and/or were
paid at a lower hourly ratdt is highly unlkely that all overtimeeligible employees at Defendaht
stores wer@aid the same rata worked the sameumber of overtime hours per week. The Col
does know, howevethat half of the Class Membersuld be entitled to waiting time penalties th
the other half isiot entitled to.Becausahe Settlement Agreement directs that settlement payn
be made based simply on the number of weeks an individual worked during the class period
Court is not persuaded that the settlement does not provide preferentmaktrietn certain
segments of the clasSee Tijerp2013 WL 60464 at *10 (rejecting settlement, in part because
payment to class members was based solely on pay periods worked, without regardtespay
actual hours worked).
c. Range of Possible Approval

Lastly, the Court must consider whether the settlement falls within the rangssdflpo
approval. To determine whether a settlement “falls within the range of possibbeappa court
must focus on “substantive fairness and adequacy,” and “compailetiffs’ expected recovery
balanced against the value of the settlement offierre Tableware Antitrust Litig 484 F.Supp2d
at 1080. Here, Plaintiffcontendghat the settlement is “clearly fair, adequate, and reasonable 3
that it provides foreasonable compensation to Class Membédviotion at 15. The Declaration in

support of the motion for approval also states that “Class Cowatsrgnizes the substantial

19 At the hearing, counsel for Plaintftirther clarified thathe payments were tied to weeksrked,
as opposed tovertimehours worked, or even shifts worked.
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monetary benefit to the Class and the expenses and length of continued processiagary to
prosecute the Action against the Settling Defendants through classaiotif, trial anl possible
appeals. DeSario Del. 1 48.

The Court is at a loss &3(1) how the settlement is “clearly fair, adequate, and reasaia|
(2) what “substantial monetary benefit” irovides to Class Members, af3) whether the
settlement is within the range of possible approval. Most fundamemeitlgerthe Complainhor
the propsed Settlement Agreement revediat this ase is actuallabout! The Gmplaint is
extremely broad, and equalague. Theedlease, in turn, is extremdbyoad. Thémonetary
benefit” to each Class Membdmpwever s actuallyde minimus The money actually availabte
the Class Members represeabout 26 cents per shift, from a pool of money divided between
13,872 Class Members. Thde minimuamounts hardly the “substantial monetary benefit”
reported by class counsel. DeSario Decl. {EA&ther, he Settlement Agreemedbes not include
a provision for any injuncte relief, which would seem important in light of the fact that this is {
third suit alleging the same claims against Ddamnts.

Thepapers submitted to the Court do e&plainthe correlation between the Complaint, th
releasen the Settlemenmgreement, and the amount of morsgsignated teach class Member
Plaintiff filed a generic compint, alleging a broad rangé state law wage arbur claims, and th
Settlement Agreement releasesf@hdants from all wage and hour claims, includilegmsarising
from the potential misclassification of over 13,000 employees as gdilelio receive overtime
pay.

When pressed at the hearing to exptamseeminglyle minimusamountsavailable tahe
Class Memberscompared to the array of violations alleged in the Complaint, and the array of
claims released in the Settlement Agreement, counsel explainacttia¢basis of the proposed

payments.Gamestop is a video game and entertainment software ref@aenestop conducts
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security inspections, or “pocket checks,” on its employees and their bags, whoethlyypist
“seconds to minutes.” Gamestop conducts the checks to ensure that employees do niahleay
store merchandiselhe theory of liability accounted for in the payments to Class Members is
Plairtiff's contentionthat the security inspections were conducted after employees had clocke
of work, or when they were on their way to a lunch or rest break pd@ymento each Class
Member apparently relates to secondsninutes of unpaid time, based on some unknown but
uniform payrate (a uniform rate that caot correspondb the pay rate actually paid to the
individuals holding the range of job titles included in the class definitidhjhe hearingcounsel
conceded that the amount actuallydota class members would in fact de minimus

Although counsel at the hearing provided sansight into the basis of tipgoposedie
minimuspayments, counsel did not explain why the rest of the claims asserted in the iGQptH

released by the terms of Settlement Agreement, were discounted so begstyplainignored. If

the Class Members are being paidgogviously unpaid time spent undergoing pocket checks, it

seems that they should rate wage and hour claims that arise from the tpeatsundergoing ttse
checks- not everyconceivablavageand hourclaim. The release in the Settlement Agreement i
not tailored to the relief provided in the Settlement Agreemé&héde minimugpayment to each
Class Member is at odds with the sweepflggations of the complaint, and the sweeping relea|
the settlement agreemernthis incongruity is particularly inexcusable in light of the procedural
history of the case and the provision of the Settlement Agreement instrutesg@unsel to
“prepare and file a complaint reflecting the claims to be released by this SettleBetiement
Agreement 1 51. The partiapparentlyagreed to a settlement based on an extremely narrow t

of liability. After that,Class Counsdlled a complaint asserting, not the narrow theory of liabilit

upon which te payments to Class Menbawould bebased, but ong¢hat asserted the full range of

wage and hour claims available under state IBefendantappear tdave purchased a broad
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release, bt any real money is going taounsel for Rintiff and Plaintiff himselfnotto the Class
Membersthey represent

Based on the allegations in taetualcomplaint, and the breadth of thetualrelease, the
settlement does not appear to fall within the range of possible appAiville very least, Plaintiff
has not provided further elaboration of his conclusory assertion that the setitefotdrly fair,

adequate, and reasonable and that it provides for reasonable compensation to Cless.Mem

Motion at 15. Plaintiff did not submit any information that would enable the Court to determing the

the settlement falls within the range of possible approval, including informatagniiskingthe
maximum recovery Plaintiffould have obtained if the action we&oncluded on the merits in his
favor, or why such a wide range of claims, including claims with associatedties, have been
released with a payment that corresponds to such a small fraction of the multitadiegatsons in
the complaint. Absent such information, the Court caaas¢ssvhether the proposed settlemen
reasonable.

B. Re-filing of the Case

The proposed settlement before this Court has most of the shortcomings thatldugtge A
initial “Notice Regarding Factors to be Evaluated For any Proposed Class SettlemedE&signed
to eliminate. For exampléd) the settlement contemplates that claims of absent class member,
be released even for those whose class notice is returned as undeli@rhigesettlement allows
for a reversion of substantial settlem&mtds to the Defendants; 3) the settlement includes an
agreement as to attorney’s feesthl settlement itselffasnegotiated before class certification,
without a motion for appointment of interim class coulfiselad, beforethe filing of the current
Complaint); and 5) the settlement includes an incentive payment to Plaintiff thatéads the
potential payment to other class members. This list is not exhau$heesettlementngineeredy

the partiesappeas to have yielded thesults the Notice wadesigned to curb, and this Coigt
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certainly aware ofhe partieswork-aroundwhich has the strong smeif forum shopping.
Regardlessf the fact that the parties ignored the guidelines originally prescribedrtcdke,
however, this Court cannot apprabe settlement before it because the proposed settlement d
not measure up to the requirements of Rule 23.
CONCLUSION

For the above reasons, the Court declines to transfer the case to the CetitcabDi
Californiaand concludes that Plaintiff has failed to demonstrate that conditional claisatien
under Rule 23(a) and (b)(3) or preliminary approval of the clagersetit is warrantedPlaintiff's
Motion to Transfer and Mn for Prelimnary Approval are denied.

IT IS SO ORDERED.
Dated:March 25, 2013

HOWARDR. LLO
UNITED STATES MAGISTRATE JUDGE
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C12-03783 HRLNOotice will be electronically mailed to:

Carrie Anne Gonell: cgonell@morganlewis.com, pmartin@morganlewis.com

John David Hayashi: jhayashi@morganlewis.com, dghani@morganlewis.com

Molly Ann DeSario: mdesario@scalaw.com, grafal@scalaw.com, jmusg@rscadaw.com,
kngo@scalaw.com, kweekes@scalaw.com, mbainer@scalaw.com, scole@scalaw.com,
vantonian@scalaw.com

Scott Edward Colescole@scalaw.com, cdavis@scalaw.com, jmusgrave@scalaw.com,
kngo@scalaw.com, Mbainer@scalaw.contesario@scalaw.com

Counsel are responsible for distributing copies of this document to emunsel who have not
registered for efiling under the court's CM/ECF program.
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