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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
PAUL M. CARRICK, CaseNo.: 12-CV-38521 HK
Plaintiff,

ORDER GRANTING MOTION TO
DISMISS

V.

N N N e N

SANTA CRUZ COUNTY; PLANNING
DEPARTMENT COUNTY OF SANTA CRUZ)
NEAL COONERTY; JOHN LEOPLD; )
ELLEN PIRIE; LEO CAPUT; MARK W )
STONE, County Board of Supervisors, County
of Santa Cruz; SEAN SALDAVIA, County )
Recorder; DANA MCKRAE, County Counsel;)
TAMYRA RICE, Assistant County Counsel; )
NANCY PREVISICH, Director of the Santa )
Cruz Planning Departmé&rand DOES 125, )
inclusive, )

)

)

)

Defendart.

OnJuly 24, 2012 Plaintiff Paul M. Carrick (“Plantiff”) filed this action against Defendants
Santa Cruz Countff/the County”) Planning Department County of Santa Cifuz individual
members of the Santa Cruz County Board of Supervisors (Neal Coonerty, John Leopnld, Ell
Pirie, Leo Caput, and Mark W. Stone); County Recorder Sean Saldavia; County Counasel Da
McKrae; Assistant Countounsel Tamyra Ricegnd Director of the Santa Cruz Planning
Department Nancy Previsch (collectively, “DefendantSgeDkt. No. 1. Defendants declined to

proceed befa a Magistrate Judge, and this action was reassigned to the undersigned judge
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31, 2012.SeeDkt. Nos. 20-22.0nJuly 31, 2012 Plaintiff filed a first amended complaint
(“FAC”). SeeDkt. No. 23. On August 15, 2012, Defendants filed a motiahsimiss the FAC
under Federal Rule of Civil Procedure 12(b)(6) for failure to state a claam which relief can be
granted. SeeDkt. No. 63. Defendants also filed a request that the Court take judicial notice of
public records of a pending state court action involving the same parties and $sel@kt. No.
65. The Court takes judicial notice of these public documeédsKnievel v. ESPN393 F.3d
1068, 1076 (9th Cir. 2005) (courts may take judicial notice of relevant public documentscattac
to a motion to dismiss)On August 29, 2012, Plaintiff filed his oppositioBeeDkt. No. 74. On
September 52012, Defendants filed their repl§geeDkt. No. 75. On October 2, 2012, Plaintiff
filed a declaration in support of his opposition to Defenslanttion to dismiss.SeeDkt. No. 77.
On October 16, 2012, Plaintiff filed a response to Defendants’ reply to Plaintiff's tppoSee
Dkt. No. 79.

Pursuant to CiviLocal Rule 71(b), the Court found Defendants’ motion appropriate for
determinain without oral argumenand accordingly vacaléhe November 15, 2012 hearing and
case management conferendéne Court hasonsideredlaintiff's FAC, Defendants’ motion and
request for judicial notice, Plaintiff's opposition and declaration in support of opposition,
Defendants’ reply, and Plaintiff's response to Defendants’ reply. For then®discussed below,
the Court DISMISSE®Iaintiff’'s complaint for failure to state a claim upon whichefecan be
granted.

l. BACKGROUND

Plaintiff owns propdy, including residential buildings, located in Santa Cruz County:
AssessoParcel Numbers 106-011-25 and 106-011-58. FACSCAL Plaintiff leases space in his
residential buildings to tenant®laintiff alleges that a disgruntled tenattemptedo excuse his
non-payment of rent by having the property declared substandard by the Count§.2EAGN
April 13, 2006, the Countigsued a Notice of Violatio(ifirst NOV”) citing Plaintiff for zoning
and building violations of the Santa Cruz County Cdd&C  27. The first NOV instructed
Plaintiff to cease construction, vacate illegal structures, and ceaseicgllent illegally. FAC

25. The first NOV also informed Plaintiff of his right to dispute the violations kstimgwith a
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represerdtive of the Planning Directodd. Plaintiff disputed the first NOV atarotestmeeting
with Planning Director represetitze Glenda Hilon May 11, 2006. FAC { 32. However, Plaintif]
did not prevail in his prote$FAC  33) and on December 20, 2006, the County recorded the fir
NOV against Plaintiff's propertyFAC 1 34. On September 20, 200f)ile Plaintiff's protest of
the first NOV was pending, the County issued a second,Ni@¥/timeciting Plaintiff for grading
without a permit.FAC | 32.

Plaintiff did not cure the zoning and building violations that were the subject of the firs
NOV. On November 28, 200@|most a year after the first NOV was recordbd, Countyfiled a
complaint against Plaintiff in the California Superior Courttfee County of Santa Criseeking
civil penalties and an injunction ordering Plaintiff to vacate or demolish the illegdings See
RJN, Ex. A. On November 29, 20Q¢e day after the County filed its action against Plaintiff,
Plaintiff filed a cros-actioncomplaintagainst the Countseeking a writ of mandate and
declaratoryrelief from the County’s citationsSeeRJN, Ex. B.

Plaintiff declined to respond to discovery in the County’s action against Plaamtiffthe
SuperiorCourt entered def#tuagainst Plaintiff. Meanwhilehe County filed a demurrer to
Plaintiff's crosscomplaint, which was overrulad-part and sustaineit-part. SeeRJN, Ex. C.
Plaintiff's surviving causes of action proceeded to trihe Superior Court ruled in favaf the
County on all surviving claims. Accordingly, on April 10, 2010, the Superior @oiered default
judgment for the County in its affirmative case, and entered judgment footheydn Plaintiff's
crossaction. SeeRJIN, Ex. D

In the April 10, 2010 combined judgment on Plaintiff’'s and the Courtgssactions, he
Superior Court ordered Plaintiff to either demolish the illegal units on his propésting the
units up to codeSeeRJN, Ex D. TheSuperior Gourt also awarded civil penalties and attorney’s
costs and fees to the Countyee id. Subsequently, Plaintiff movdd set aside the default
judgment against him, and the Superior Court denied his mdieeRJN, Ex. E.

Plaintiff appealed botthe Superior @urt’'s refusal to set aside the default and the April 1§
2010 judgment in favor of the County on Plaintiff’'s cross-complaiie Qourt of Appeal upheld

the Superior @urt’s rulings in all respectsut one: he Court of Appeal held that the County was
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not authorized to recomh NOV against Plaintiff's property without a court ord&eeRJN Exh.
F. In response, the County expungedftihe NOV. SeeRJN, Ex. G. However, on remaritle
first NOV was rerecordedre-recorded NOV)this time pursuant to the Superior Coudrder.
SeeRJN, Ex. I.

Having lost the apped®laintiff filed a motionin the Superior Coutb vacate th&uperior
Court’s April 10, 2010 judgment, which was denieSeeRJIN, Ex. J. Plaintifthenappealed the
April 10, 2010 judgment to the California Supreme Court, which declined to hear Plaintiff's
appeal. FAC 1 45. The United States Supreme Court denied Plaintiff's petitiowribo&

certiori, FAC 1 46 at which time the judgment became final.

Plaintiff did not pay the April 10, 2010 monetary judgments against him. Accordihgly, 1

County recorded a judgment lien against Plaintiff's property on April 27, 28&2-AC 1 50.

Plaintiff alsofailed tocomply with theSuperior @urt’s orderto demolish or repair the illegal units

on his property. Accordingly, on April 14, 2012, the County filed a motion for contehga.
FAC 1 48. A contempt hearing was held on April 25, 2822FAC 49 and on May 8, 2012,

the Superior Court issueahorder finding Plaintiff in contempt for failing to demolish or repair th

illegal units SeeRJN, Ex. K. The Superiord@irt ordered that Plaintiff be jailed until he
submited applications to correct the cited violations to the planning departi@eeRNJ, Ex. K.

However, the Superior Court stayed the sentence until September 26 SH&L2l. The Superior

Court also ordered that the Coumtgs entitled t@an award of attorney’s fees and costs related td

the contempt proceedings, and entered judgment against Plaintiff for that aiSeandl. Plaintiff
did not pay thisecond monetagudgment, and accordingly, the Cdaumecorded a second
judgmentlien against Plaintiff's property on July 11, 2012.

Plaintiff filed the instant action in federal court on July 24, 2@ll2ging: (1) flaws in the
County’s underlying citation process; (2) flaws in the SuperaurCtrial; (3) flaws in the&Superor
Court contempt proceedings; and (4) flawguithgment liens against Plaintiff's propert@n

August 2, 2012, Plaintiff filed a motion for a preliminary injunction barring enfoec¢rof the
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Superior Court contempt ordérSeeDkt. No. 36. Two weeks later, Defendants filed the present
motion to dismiss.
Il. LEGAL STANDARD

A. Federal Rule of Civil Procedure 8

Rule 8 states that a civil complaint “must contain . . . a short and plain statement of the
claim showing that the pleader is emdtitlto relief.” Fed. R. Civ. P. 8(a)(2). The Supreme Court
has interpreted the “short and plain statement” requirement to timetathe complaint must
provide “the defendant [with] fair notice of what the . . . claim is and the grounds upon which i
rests.” Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355
U.S. 41, 47 (1957)).

B. 12(b)(6) Motion to Dismiss for Failure to State a Claim

A motion to dismiss for failure to state a claim under Rule 12(b)(6) tests the legal
sufficiency of a complaintNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In considering
whether the complaint is sufficient to state a clamourt must accept as true all of the factual
allegations contained in the complairtshcroft v. Igbgl129 S. Ct. 1937, 1949 (2009
addition, pro se pleadings are liberally constru8deHaines v. Kerner404 U.S. 519, 520-21, 92
S. Ct. 594, 595-96 (197 2Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1988).
However,a court need not accept as true “allegations that contradict matters propgaty sub
judicial notice or by exhibit” or “allegations that are merely conclusoryamramted deductions of
fact, or unreasonable inferencesii’'re Gilead Scis. Secs. Litjgp36 F.3d 1049, 1055 (9th Cir.
2008) (citation omitted) While a complaint need not allege detailed factual allegations, it “musi
contain sufficient factual matter, accepted as true, to ‘state a claim tamalié$ plausible on its

face.” Igbal, 129 S. Ct. at 1949 (quotirgell Atl. Corp, 550 U.S. at 570)A claim is facially

! Plaintiff's motion was not properly noticed, and so was not calendared until afeerdaets filed
the present motion to dismiss. Pléirthen refiled his motion four times, although Plaintiff did
not vacate his earlier motions for a preliminary injunction. Eadhimg-includes the identical
motion with a new supporting declaratioBeeDkt. Nos. 80-83 and attachments. Thdilierg
includes a declaration from Plaintiff, while the later threéliggs include declarations from
individuals purporting to have been harmed by the Santa Cruz County Planning Department i
unrelated code enforcement actiosee id Plaintiff’'s motionfor a preliminary injunction is set
for hearing on January 3, 2013eeDkt. No. 86.
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plausible when it “allows the court to draw the reasonable inference that thdatefenliable for
the misconduct alleged.Id.

C. Leave to Amend

If a court grants anotion to dismiss, leave to amend should be granted unless the pleagd
could not possibly be cured by the allegation of other fdatpez v. Smiti203 F.3d 1122, 1130
(9th Cir. 2000).A court “may exercise its discretion to deny leave to amend duedae delay,
bad faith or dilatory motive on part of the movant, repeated failure to cure defsdnci
amendments previously allowed, undue prejudice to the opposing party . . ., [and] futility of
amendment.” Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 892-93 (9th Cir. 2010)
(quotingFoman v. Davis371 U.S. 178, 182 (1962pee also Abagninin v. AMVAC Chem. Coprp.
545 F.3d 733, 742 (9th Cir. 2008) (repeated failure to cure deficiencies by previous amendme
sufficient to deny leave to amdn
1. DISCUSSION

Plaintiff's FAC allegeseightenumeratedauses of action: (1) violation of civil rights undef
42 U.S.C. § 1983; (2) petition for writ of mandate; (3) petition for administrative mandatus; (
cancellation of instrument and removal of cloud of title; (5) inverse condemnatiateql@yatory
relief; (7) preliminary and permanent injunction; and (8) land patent protectigmepsrty rights.
The grounds for dismissal, however, do not correspond to each of these akispically the
case in a motion to dismis®ather, eacground for dismissal corresponds to one of four events
underlying Plaintiff's claims, and requires dismissal not of a single claim intitety, but of all
of the claims only insofar as they pertéma given eventThe events are: (1) the underlying
citation process; (2) the Superior Court crassens; (3) th&uperior Court contempt order; and
(4) the judgment liens. Accordingly, the Court will organize its discussiondiyt erather than by

claim.

A. Plaintiff's claims based upon the flaws in the underlying citation process are
precluded by res judicata.

All eight of Plaintiffs claims seek relief from th®uperior Court’s April 20, 2010 judgment]

and from the re-recorded NOV based upon alleged flaws in the underlyingrcpaticess that
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occurred in 2006 and 200 Defendants argue that Plaintiftéaimsfor relief based upon flaws in
the underlying citation process are barred by res judibataause they havéeady been
adjudicated in the underlying state court actidime Court applies California law to determine the
preclusive effect of a prior state court judgmeihgquist v. Oregon Dept. of Agriculty/8

F.3d 985, 1007 (9th Cir. 2007)Under Califania law, the doctrine aks judicatawill apply if: (1)
two cases involve the s claim or cause of action; (flere hadeen a final judgment on the
merits in the earlier decided case; and (3) the latter case is between the same paatiess or p
privity with them Mycogen Corp. v. Monsanto C@8 Cal.4th 888, 896 (2002).

As to the first element of res judicata,determining whether a claim or cause of action is
the same, California courts apply the “primary rights” thedgbi v. Five Pl#ers, Inc, 838 F.2d
318, 322 (9th Cir. 1988)Under this theory, “the violation of a single primary right gives rise to
but a single cause of actionSan Diego Police Officers’ Ass’n v. San Diego City Emps, 5&8.
F.3d 725, 734 (9th Cir. 2009) (qurmg Crowley v. Katleman8 Cal. 4th 666, 681 (1994)). Thus,
“[i]f two actions involve the same injury to the plaintiff and the same wrong bglé¢fendant then
the same primary right is at stake even if in the second suit the plaintiff plef@dsrdiheories of
recovery, seeks different forms of relief and/or adds new facts supportingmetoe (quoting
Eichman v. Fotomat Corpl47 Cal. App. 3d 1170, 1174 (1983)).

Plaintiff's claims for relief based upon the underlying citation of his pro@digge the
same injury to Plaintiff and the same wrong by Defendasmtlaintiff’'s state court claims: the
improper application and enforcement of the County Code against Plaintiff's property
Accordingly, Plaintiff's claims for relief from the underlgreitationimplicate the same primary
right as Plaintiff's state court action against the Cousign Diego Police Officers’ Ass’668
F.3d at 734. Thus, for purposes of res judicatactiensin the instant federal actionsofar as
they arebased upon the underlying citation are the salaens that werelecided inPlaintiff's
state court action against the Coyrtgspite the fact that Plaintiff seeks relief under new legal
theories such as violations of 42 U.S.C. § 1983 and inverse condemndition.

As to the second element of res judicata, Shperior @urt’s April 10, 2010 judgment on

Plaintiff's action against the County, and the May 23, 2011 amdeemandgermitting theCounty
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to rerecord the first NOYare not procedural, but rather address the substance of the claims a
have binding effect with no further action. Accordingly, the April 10, 2010 judgment and May
2011 ordesmre final judgments on the merits of Plaintiff's clainmcerninglaws in the

underlying citation progss Thus, the Superior Court issued a final judgment on the merits of
Plaintiff's claims that the underlying citation process was flawHaus these claims meet the
second element of res judicata.

The third element of res judicataquiresprivity between the parties. Here, Plaintiff was &
party to both suits, as was the County. The present caseaalas as defendarite Planning
Department, and several individuals who are either County Supervisors or emmlbgessre not
parties to the previous suit. Thus, to satisfy the third element of res judicata, the apdadés
would have to be in privity with parties to the previous suit.

Privity exists if the party to the new action is “so identified in interest witlafgypo he
prior action] that he represents the same legal rightriistrong v. Armstrondl5 Cal.3d 942, 951
(1976). Where a defendant in the earlier decided case is vicariously liable fotidhs af a
defendant in the later case, the parties share theisterest unless: (1he claim asserted in the
second action is based upon grounds that could not have been asserted against the defenda
first action; or(2) the judgment in the first action was based on a defense that was personal to
defendat in the first action.Burdette v. Carrier Corp.158 Cal. App. 4th 1668, 1683 (2008)he
County is vicariously liable for the actions taken by its Supervisors and erapltwyenforce the
County Code. Indeed, this vicarious liability was a precomdlitbr Plaintiff's state court action
against the County.

Further, neither exception applies hefidne Court recognizes thBtaintiff seeks relief for
his injury under new legal theories, such as violations of 42 U.S.C. § 1983 and inverse

condemnation.SeeOp. at 4. However, Plaintiff could have sought relief under thesei¢lsefrom

the County in Plaintiff's Superior Couaittion SeeBurdette 158 Cal. App. 4th at 1683. Thus, the

first exception, which would require these claims to have been unavailable intthetfos, does
not apply. The second exception to privity through vicarious liability does not apply b&oause

judgment in favor of the County was not based upon any defense unique to the Gaenity. It
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was basedhstead upon the Superior Court’s findings that the County’s employees and Supery
had correctly enforcethe County CodeSeeRNJ, Ex. D. Accordinglyas to Plaintiff's claims for
relief from the underlying citation of his property, the County &edtew parties are in privity.
SeeBurdette 158 Cal. App. 4th at 1683.

In sum, all three elemedf res judicata arsatisfiedas to Plaintiff’'s claims for relief from
the underlying citation of Plaintif§ property. Accordingly, the motion ttismiss is GRANTED as
to claims arising from the underlying citation. Plaintiff cannot plead new faatsvtbuld alter the
preclusive effect of th8uperior Court judgment. Accordinglpis dismissal isvith prejudice.

This ruling disposes of several of Plainsftlaims in their entirety, as they are premised
only on the underlying citation process. Specifically, Plaintiff's second, tifitd, dnd sixth
causes of actioallege only flaws in the citation processd are accordingly now dismissed in
their entirety However the rest of Plaintiff's claims allege both violations in the citation proces
which have now been dismisseshdharms thaaccrued after the initial citation of Plaintiff's
propety. These lateaccruing claims could not have been brought as part of the Superior Cou
action. Accordingly, Plaintiff's first, fourth, seventh, and eigbdluses of actioare not precluded

by res judicatansofar as thegre based on harms that accrued after the initial citation

B. Under the Rooker-Feldman doctrine, the Court may not exercise jurisdiction over
Plaintiff's claims that the Superior Gourt’s rulings denied Plaintiff due processin
the Superior Court crossactions.

Plaintiff claims that th&upeior Court improperly prevented Plaintiff from obtaining
evidence and improperly entered defgutigment against Plaintifh the County’s Superior Court
action against PlaintiffSeeFAC § 4041. SeeRJN, Ex. F. Plaintiff claims that thesactions

violated his due process rights under the Fourteenth Amendment of the United Statiéstioonst

2Defendants also argtileat all eighttauses of actioare barred by the applicable statutes of
limitations. The parties do not dispute that Plaintifésmaining causes of action all have statutes
of limitation of at least three years. See Mot.-8t(accurately listing the applicable statutes of
limitation); Op. (not disputing the applicable statutes of limitation). Plaintiff filed thisraotio
July 24, 2012, less than three years after the April 10, 2010 entry of judgment in the Supatior
crossactions, and less than one year afterSbperior @urt’s contempt order and the recordation
of the judgment liens against Plaintiff's property. The only underlying ekiahtdok place more
than three years ago, and thus even has the potential to be time-isatredjniderlying citation
process, which occurred in 2006 and 208&cause the Court finds that claims relating to the
underlying citatiorprocess are barred by res judicata, it need not consider whether the claims
would otherwise be time-barred, or whether equitable tolling might apply.
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and thus entitle him to relief under 42 U.S.C. § 1988eFAC { 4041. Plaintiff does not name
the Superior Court as a defendant in this actiSeeFAC.

Under theRookerFeldmandoctrire, a federatourt may not exercise igsirisdiction to
review allegediue process violations state courproceedings SeeDist. of Columbia Court of
Appeals v. Feldmam60 U.S. 462, 476 (1983) (holding tissite court determinations can be
reviewed only in the United States Supreme Court). “The purpose of the doctrine is to prtgect
judgments from collateral federal attackDoe & Assocs. Law Officas Napolitang 252 F.3d
1026, 1030 (9th Cir. 2001)The doctrine applies ttcases brought by stateurt losers
complaining of injuries caused by state-court judgments rendered beforettice cbsirt
proceedings commenced and inviting district court review and rejection of tiluzgagnts
Exxon Mobil Corp. v. Saudi Basic Indus. Coi4 U.S. 280, 284 (2005 his is precisely such a
case Plaintiff lost inthe Superior Court, and is now asking this Court to reject that state court
judgment.

RookerFeldmanapplies “even where the party does not directly challenge the merits of]
state court's decision but rather brings an indirect challenge based otuttonat principles.”
Bianchi v. RylaarsdanB834 F.3d 895, 900 n. 4 (9€ir. 2003). Thusthe fact that Plaintiff alleges
thatthe Superior Courviolated Plaintiff's constitutional right to due processther than bringing a
direct attack on th8uperior @urt’'s merits determinatiorloes not alter the prohibition on this
Courtfrom exercising jurisdiction to review tHfeuperior Court decisionld. Accordingly, the
RookerFeldmandoctrineprevents this Couftom exercising soject matter jurisdiction over
Plaintiff's de facto appealf the Superior Court judgmerand Plaintiff's claims stemming from
the conduct of the Superior Court proceedings must be dismiksediasian v. TMSL, Inc359
F.3d 1136, 1139 (9th Cir. 2004).

Even if Plaintiff were to add the Superior Court as a party in this a&lamtiff could not
allege any facts that would allawis Court to review alleged due process violations committed |
the Superior Court in the Superior Court cross-actions. Accordingly, the CouvtIBEE Swith
prejudicePlaintiff's 42 U.S.C. § 1988laimsfor due process violations committed by the Superig

Courtin the crossactions
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C. Plaintiff’'s claims relating to the Superior Court contempt proceeding are
dismissed under collateral esippel and underthe Younger abstention doctrine.

Plaintiff also alleges that the actions of County Counsel and the Ciowsggking théMay
8, 2012 Superior Qurt contempt order violated Plaintiff's civil rights. Plainsffirst cause of
action under 42 U.S.C. 8§ 1988ekdothmonetaryrelief from these alleged civil rights violations
and injunctive relief from the outstanding contempt ordaintiff's seventh cause of action,
labeled “Reliminary andPermanent Injunction,” also seakgunctiverelief from the contempt
order.

Plaintiff makes two distinct claims regarding the contempt proceeding. HasttifP
allegegthat the contempt order is unconstitutional becétmeeOrder fhat Plaintiff must comply
with the County Building Codavas impossible to comply with legally besauthe California
Legislature had passed a law, Health and Safety 172 1that made the Building Code invalid for|
existing buildings as old as [Plaintiff's.]JFAC 1 49. HowevelCal. Health and Safety Ce&8§
17910-12imit the applicability only of tle State Building Standards Code. Plaintiff was held in
contempt for refusing to comply with the County Building Code, so 88 179%0uiations have
no bearing on the violation for which Plaintiff was cited. Thus, 88 1791daiRdot excuse his
noncomgiance. SeeFAC 1 49. No amendment to the FAC would alter this law. Accordingly,
Plaintiff's first and seventhauses of actiofor monetary and injunctive relief on the ground that
the contempt order is “impossible to comply with legally” pursuant to Cal. Healthadaety £od
88 17910-12 are DISMISSED with prejudice.

Plaintiff's second claim regarding the contempt proceeding is for additiatiahfpted
violations” of Plaintiff's civil rightsby County Counsel, and alleges that Plaintiff's opposition to
the County’s motion for contempt of court “brought up several U.S. ... Constitutional violatio
by the County.” FAC § 49. The FAC does not specify which violations, or what acticysdijie
caused themThese allegations that the County or County Counsel violated Plaintiff'sigivis
in seeking the contempt order against Plaiatiéfithusnot sufficiently specific to state a claim
upon which relief could be grante@eelgbal, 129 S. Ct. at 1949. Accordingly, Plaintiffisst

cause of action under 8§ 1988sofar as it seeksionetary and injunctiveelief arising from
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unspecified violation of his civil rights in connection with the contempt proceedigs,
DISMISSED. As this type of insufficiency can be cured by more specific pleathegCourt
would dismiss Riintiff's nonspecificconstitutional claims relating to the contempt ong@éhout
prejudice if there werao independartiasis fordismissing these claims

However,Plaintiff's claimsrelating to the contempt order face another hurdle: the doctri
of Youngerabstention. Under théoungerabstention doctrine, the Court must abstain from
exercising its jurisdiction to enjoin state proceedings ti{a):are ongoing; (2) implicate
‘important state interestsand (3) provide an adequate opportunity teedederal questions.”
Potrero Hills Landfill, Inc. v. County of Solan657 F.3d 876, 882 (9th Cir. 2011) (citing
Middlesex County Ethics Committee v. Garden State Bar Associdfiarn).S. 423, 432 (1982).
Though originally developed in the criminal contekbungerabstention has been extended to
prevent federal courts from enjoining outstanding state court contempt procecsiegluidice v.
Vail, 430 U.S. 327 (1977) (applyingpungerabstetion to bar federal review ddtate court
contempt proceedings)Youngerabstention applies not only to federal action that wétddally
enjoin a state court proceeding, but also to federal action that would “havacdhiegbreffect of
doing so.” Potrero Hills Landfill 657 F.3d at 882.

Plaintiff has reqasted injunctive relief from thBuperior Court contempt ordegeeFAC
125(). Indeed, Plaintiff has filed a motion for a preliminary injunction in this Courtently set
for hearing on January 3, 2013, to stop enforcement of theiS8u@eurt contempt orderSee
Dkt. Nos. 36; 80-83; 86.

Regardinghe firstYoungerfactor, the state proceedings are ongoiAthoughthe
Superior Court has temporarily stayed enforcement of its contempt order, thieassus been
resolved, and the Superior Court will presumably resume its enforcement at saomelpos, the
first factor is satisfied.

Regarding the secontbungerfactor,the Supreme Court has explained tha} State's
interest in the contempt process, througholhi vindicates the regular operation of its judicial

system, so long as that system itself affords the opportunity to pursual fddens within it, is
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surely an important interestJuidice 430 U.Sat335. Here, too, the state’s interest in
maintaining the operation of its judicial system clearly supports abstention.

Regarding the thirf oungerfactor, theSuperior Courtorum provides an adequate
opportunity to raise federal questions relating to the alleged violationsiofifPtacivil rights.
Indeed, Plaintiff SFAC alleges that Plaintifactuallyraisedhis constitutional claimsn his
opposition to the County’s motion for contempt, and again at the contempt hearing, but at no
alleges that th&uperior @urt refusedd hear or adjudicate these federal clairR&C | 49.
FurthermoreSuperior Court contempt orders are appealable, providing further opportunity for
state court review of Plaintiff’'s federabnstitutional claims.The opportunities for raisinigderal
claims afforded by the state court contempt proceedings are thus more thaendutiisatisfy the
third Youngeifactor.

In sum,the state court contempt proceedings meet all thioemgerabstentiorfactors. See
Potrero Hills Landfill 657 F.3d at 882. Accordinglyoungerabstention barghis Court from
enjoining the Superior Court contempt proceedings, as requestedRliaidéff's first and seventh
causes of actionPlaintiff cannot amend the FAC to cure the fact that hisdimstseventh causes
of action seeknjunctive relief from the outstanding state contempt order. Accordingly,dbe C
DISMISSES with prejudice Plaintiff'rst and seventlbauses of actiofor injunctive relief
regarding the contempt proceedirigs

In addition to injunctive reliefPlaintiff also seekaonetaryrelief for the alleged
constitutional violations committed by County Counsel and the County in seeking thegbnte
order. A finding that County Counsel or the Cowntytated Plaintiff's civil rights in obtaining the
contempt order would have the practical effect of enjoining the Superior Court’ sngpbraeler as
it would render the contempt order unenforceable. Thu&/dbegerdoctrine is also implicated

by Plaintiff's claims for monetary relief.See Potrero Hills Landfi)l657 F.3d at 882.

¥ This Court explained above that the dismissal of claims for unspecified constitutiolaiovis in

the contempt proceedings, which were not properly pled, would ordinarily be without prejudiceé

However,Youngerabstention would bar these claims even if they were presented again in moj
complete form. Accordingly, the claims for unspecified violations in the contempquings
must be dismissed with prejudicesofar as they seek injunctive relief.
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WhereYoungr abstention is based upon a plea for monetary damages that would havg
practical effect of enjoiing astate court proceeding,federal court must stay the action pending
resolution of the state court proceeding, rather than dismissing the &étibartson v. Albright
381 F.3d 965, 982 (9th Cir. 2004). When the state court proceeding has concluded, the fede
court may then hear the claims for monetary relfes.discussed aboveldtiff’s only basis for
seeking this monetary reliefpreemption of the county building codés-based upon a flawed
legal theoryandis dismissed with prejudiceThus, there is neetleral action for monetary relitf
stay

However, aglsodiscussed abov®)aintiff's claim for unspecifiedConstitutional
violations; FAC 1 49 though inadequately pled, might @i&red by more specific pleadindf
Plaintiff does file an amended complaint alleging specific constitutional violatr@hseeking
monetary relief in connection with the contempt proceedivigarger abstentiorwill still bar the
Court from adjudicating Plaintiff's claim for monetary relgef long as the contempt proceeding is
ongoing. UndeGilbertson though, the Court would be requiredstay, rather than dismiss,
Plaintiff's amended claisfor monetary relief.See id. 381 F.3d at 982Thereforejt is not futile
to amend Plaintiff's claim for monetary relief from unspecified constitutional viglatily G@unty
Counsel and the County during the Superior Court contempt proceediogsidingly, the Court
DISMISSES without prejudice these inadequately pled claims for moneteafy iTo the extent
that these unspecified violation claims seek injunctive relief, they are fatlgdbyYounger as

explained above, and are thus DISMISSED with prejudice.

D. Under the Younger abstention doctrine, the Court denies Plaintiff's motion for a
preliminary injunction.

For the same reasons thiais Court must dismiss Plaintiff's claims for injunctive relief
from theSuperior court contempt order, this Court is required by law to deny Plaintdtiemfor
a preliminary injunctiorstaying enforcement of the contempt oraerrrently set for hearingn
January 3, 2013SeeDkt. Nos. 36; 80-83; 86. This Court understands the gravity of the conten
order from which Plaintiff seeks relief, and recognizes that Plaintiff faeethtbat of

imprisonment if he does not comply with the Superior Court’s order to file applicadions t
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demolish or upgrade the buildings on Plaintiff's land. The Court has read and considered the
declarations filed by Plaintiff in support of his motion for a preliminary injunctiame Court
understands that Plaintiff and other Santa Cruz County property owners who provideatidaslar
in support of Plaintiff's motion object to the actions of the Santa Cruz County Planning
Department, and feel that they have been wronged by the Planning DepartmeateHdov the
same reasons discussed in the context of Defendants’ motion to dise¥sutigerabstention
doctrine bars this Court from enjoining the ongoing state court contempt procecsi@sgduidice
430 U.S. 327 (applyinyoungerabstetion to state court contempt proceedingagcordingly,the
CourtDENIES Raintiff's motion for a preliminary injunctionand vacates the Jaamy 3, 2013
hearing on Plaintiff's preliminary injunction.

E. The judgment liens against Plaintiff's property are valid.

Plaintiff alleges that the County Barder recorded two judgmeligns againsPlaintiff on
April 27, 2012, and on July 11, 2012 aiRtiff seeks relief from these liens under Plaintiff's first,
fourth, seventh, and eighth causes of action for three reasons: (1) that the CourdgRbdarot
record the liens along with corresponding “notice[s] of pendency” as requit@dlbgivil Code §
8461, (2) that the lien clouds Plaintiff's title to his property because it wagcmtded in the
proper book by the County Recorder, as required by Cal. Civil Code § 1171; and (3) that the
Homestead Act preempts enforcement of the County ColdeseTarguments misconstrue the
relevant law.

Plaintiff alleges that by recording the liens waitiirecording a noticef pendencyhich he
alleges igequired by Cal. Civil Code § 8461, the County Recofdenied [Plaintiff] his Civil
Rights under [42] USC 1983.” However, Cal. Civil Code § 8461 does not relqeirecordingf
a notice of pendency in order to record a lien. Instead, a notice of pendency mustdszlrecor
within twenty days “[a]fter commencement of an action to enforce a lien.’etJdal. Civl Code
8 8460, an action to enforce a lien must “commence within 90 days after recordationlaihthe c
of lien,” otherwise the lien becomes unenforceable. In other words, the Countgétasas not
required to record a notice of pendency when recotitti@djens against Plaintiff. Instead, if the

County wishes to enforce the lien, the County has up to 110 days, or nearly four months, to ré
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a notice of pendency after recording the li€ual. Civil Code 88 8460-61. Accordingly, the
County Recorder’s alleged failure to record a notice of pendency when the @eeorged the
liens does not violate Cal. Civil Code 88 8460-61.

The FAC does not allege that the County Recorder failed to record a notice of pendeng
within 110 days after recording the liens. Indeed, Plaintiff filed the FAC only @gbafter the
first lien was recorded, and only 20 days after the second lien was recordeal cantisot
possibly make such a clainfrurthermore, pursuant to Cal. Civil Code 88 8460f4ilyre to
record anotice of pendency within 110 days would simply render the properly recorded liens
unenforceable, an@laintiff has not alleged that any of the Defendants has attempted toeethi®rc
liens. Accordingly, Plaintiff's claim, brought under Plaintiff's firesause of action for violation of

42 U.S.C. § 1983, that the failure to record a notice of pendency violated his civil rights, is

DISMISSED. The Court does not express any opinion as to whether Plaintiff could bring a valid

cause of action if the Countytampted to enforce the judgment liens without having recarded
notice of pendency within 110 days. However, in an abundance of caution, theli€mistes
this claimwithout prejudice.

Plaintiff's fourth cause of actigrior cancellation of instrument and removal of cloud on
title, alleges that the judgment liens cloud Plaintiff’s title to his property because théwiere
recorded in the same set of books as the subject property contrary to Civil [Clode 11TZ1T FA
106-107. The argument that failurerézord the judgment liens separately clouds Plaintiff's title
presumes that the purpose of the separate books is to hide liens and other encutolneaices
property. However, theCal. Gov't Codanakes cleathatthe purpose of the separate books
de<ribed in § 1171 is not to hide liens and other encumbrances to opaliyrbut rather to
provide notice of the encumbrance to persons investigating the property. Cal. Govg i/
Cal. Gov't Code § 27297 states that recordation in the incorrect book is remedied not by remd
the recorded lien from the incorrect book, but instead by placing arefessnce in the correct
book that directs any investigator to search the incorrect book. Thus, recordireg tihethiegrant

book does not claiPlaintiff's title, but may instead confer a windfall on Plaintiff to the extent th
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the recorded lien is hidden from individuals researching Plaintiff's propeity.amendment to
the FACwould alter this law. Accordingly, the Court DISMISSES with guelice Plaintiff's claim
— brought under Plaintiff's fourth cause of action for cancellation of instrumenearaVal of
cloud on title — that the failure to record the judgment liens in a separate set of bookd cloude
Plaintiff's title to his property.

Finally, Plaintiff's first, fourth, seventh, and eighthuses of action all appear to be based
upon the theory that the County may not interfere with Plaintiff's property loydiag NOVs or
liensbecause the chain of title to Plaintiff's property ésback to a land patent under the
Homestead Acdf 1862 Under the Homestead Aof 1862, a settler who “resided upon or
cultivated [a plot of up to 160 acres] for five years” could receive a land patetingrttle.
Homestead Act of 1862 § Plaintiff argues that the Homestead Act “require[s Plaintiff] to
develop the land,” and that the various code enforcement actions against Plawfftgrim from
complying with this requirement. FAC | 12Blaintiff alsoappears to allege that a propertjhva
chain of titletracing back to a land patent awarded under the Homesteasl essentially immune
(“protected by covenants”) from County Code enforcement actions, including judgemsnt |
FAC 1 1209.

As to Plaintiff's first argument, the purpodi¢lomestead Act “requirement for [Plaintiff] to
develop the land,” FAC { 128, does not apply to land patents that have already been issued U
the Homestead ActSeeHomestead Act of 1862 § 2. Instead, the Homestead Act requirement
“settlement anaultivation” was a precondition for issuing a land pate$ge id. It is undisputed
that the land patent to which Plaintiff traces his title has already issued. ,|tit=&AC’s
allegations imply that the land patent was issued decades ago at thedate&C | 4, 11, and the
Homestead Act was repealed in 19B2e43 U.S.C. § 1701. Accordingly, the alleged interferen

with Plaintiff's ability to develop the land is irrelevant to any claim under theéstead Act.

* The Court also notes that Cal. Gov't Code § 27293 explicitly allowsdiagpin a single set of
“official records” rather than in separate book$ie FAC does not specify whether the County
Recorder uses separate books or uses a siogle “official record” system.
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As to Plaintiff's second argumenhegCourt has identified no precedent suggestingttiet
Homestead Act preengtocal land use regulations or #aforcement of local land use
regulations. The local land use regulations permitting the notices of violatigndgmdent liens
are this valid and bind Plaintiff regardless of the provisions of the Homestead Act.

Amendment would be futile, because Plainsiffomestead Agireemptiorclaims are
defective as a matter of lawAccordingly, the Court DISMISSES with prejudice Plaingf€lams,
brought under Plaintiff's first, fourth, seventh, and eighth causes of aittairthe judgment liens
are preempted by the Homestead Act.

V. CONCLUSION

For the foregoing reasons, the Court rules as follows:

The Court GRANTS Defendants’ motion to dismiss.

The Court DISMISSES WITBUT PREJUDICE (1) Plaintiff's claim for monetary
damages under 42 U.S.C. § 1983 for civil rights violations committed by County Counsel and
County in seeking theuperior @urt contempt order; and (2) Plaintiff's 42 U.S.C. § 1983 claim
that the County Recorder did not properly record a notice of pendency for an actionde grdor
judgment liens against Plaintiff's propertyhese claims are brought under Plaintiff’s first cause
of action.

The CourtDISMISSES WITHPREJUDCE all other claims brought by Plaintiff

The Court DENIES Plaintiff’'s motion for a preliminary injunctiand vacates the January
3, 2013 preliminary injunction hearing.

Plaintiff may file an amended complaint within 21 days of the date of this Ofdéure to
meet the 21 day deadline file an amend# complaintor failure to cure the deficiencies identified
in this Ordemwill result in a dismissal with prejudice. Plaintiffay not add any new claims or
parties without first obtaining leave from the Court or a stipulation from Defendant
IT IS SO ORDERED.

Dated: Novembe 30, 2012 JZ»&L‘ # ‘E’et \
LUCY H.
United Sta s District Judge
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