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failure to state a claimCampbell ECF No. 126 (“Motion™). Defendants alsmove to strike

previously dismissed Defendants from the TACC pursuant to Rule 1@(f)The Court held a

hearing on this motion on March 20, 2014. ECF No. 153. Having considered the parties’ argume

the relevant law, and the record in this case, the Court hereby GRANTS DefeMiztius.
I BACKGROUND

A.  Factual Allegations®

Plaintiffs areanimal rights advocates and anembers of Humanity Through Education
(“"HTE”"), a San Francisco Bay Aremimal rights activism grougedicated to the humane treatme
of animals and educating the public about the abuse and mistreatment of ancmelses
CampbellECF No. 124 TACC), 11 5, 6, and 17Plaintiffs hold signs and banners and offer
informational leaflet$o the public about the condition and treatment of anikegs by circuses
TACC 117. Defendant Feld Entertainment, Ireavns, produces, and is doing business as Ringli
Bros. and Barnum & Bailey Circy$Circus”). TACC 1 7.

Plaintiffs videotape the treatment of the animals with the purpose of educating the publ
about thdreatmenbf animals by circusesTACC {17. Campbell has been leafleting patrons of
circusedor six years and videotapirtige circusestreatment of animals for five year§ACC 21
Ennis has beeleafleting patrons of circuses and videotaping the circuses’ treatmeninaisior
approximatelyfourteen yearsTACC 22. Along with other HTE membemBJaintiffs have
videotaped the treatment of animals by Circus in numerous California citigSC 143.

Circus performs annually in ti&an Francisco Bay Area every August and Selpéem
TACC 125. Two or three days before the first performafeusemployeedring the animals via
railroad to the city in which they are performing and then unload the animals froraithartd walk

the animalslown the public streets to the aremd®ere they perfornithe “animal walk”). TACC

! Docket entries irCampbell v. Feld Entertainment, Inc. et &ase No. 5:12ZV-04233LHK will
be cited as “Campbell ECF”. Docket entrie€mmis v. Feld Entertainment, Inc. et,alase No.
5:13-CV-00233LHK, will be citedas “Ennis ECF”.
2 The Court draws the following facts from Plaintiffs’ Third Amended Consolit@@mplaint, ECH
No. 124 (“TACC"), which the Court accepts as true for the purposes of rulingedendants’
Motion to Dismiss.Manzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031 (9th Cir.
2008).
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1 26. After the last scheduled performaratehe arengCircusemployees walk the animals back t

the train. Id. In betweerperformancesthe animals are kept in a compound that often is set up i

parking lot of the arena in which the circus is appeariPCC §27. Plaintiffs and other members

of HTE offer informational leaflets to patrons of every Circus performance indgeABea. TACC
1 28. Plaintiffs and other members of HTE also videotape the treatment and livingposnah
animals used by Circus before, during, and after the performank€g 28.

Plaintiffs allege tha€ircus has a “policy and practice . . . to intentionally interfere with
Plaintiffs’ free speech rights for the purpose of chilling [P]laintiff$he exercise of their
constitutionally protected rights. TACC {31 Plaintiffs claim that Defendants were motivated b
Plaintiffs’ political beliefs and the intent to prevent Plaintffftsm exercising their speech rights.
TACC 11 86, 87.

Plaintiffs assert that for the past several years, Ceoydoyees have harasdeldintiffs and
interfered with Plaintiffsability to videotape the animal§.ACC 1 29. Circus’semployees engage
in physical assaults and attempts to block Plaintiffs’ cameras while Plaintiffs attemnb¢dtape the
animals. TACC { 30. Circus’'semployees’ conduct takes three general foisshining laser
pointers and strobe lights into Campbell’'s eyes and camera lens; (2) physicadrbal assaults on
Plaintiffs while Plaintiffs are videotaping; and) (8sing a rope during the animal watksharass
Plaintiffs and interfere with Plaintiffs’ videotapin@ACC {132, 33, 34.

Plaintiffs allege thatDefendants’ interference and attempted interference through threa
harassmentptimidation, and coercion of Plaintiffs while videotapil@jrfus’y treatment of the
animals in a public forum, deprived Plaintiffs of the clearly established elt¢eitled
Constitutional righprotected by Article 1, SectioP(a) of the California Constitution, and
Defendants are therefore liable to Plaistiiér the violation of said right.” TACC { 10®laintiffs

further allege:

Defendants stepped into the role of the state when they worked jointly and
conspired with police to exceed rules established by local municipalitiaslirega
permit requiremest and by taking over and blocking the public’s and Plaintiffs’
ingress and egress from multiple public streets, sidewalks and other public fora
Defendants did not seek to exclude the public from these traditional public fora;
indeed they invited the plib to observe the animal walksbut only under
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conditions set by Defendants. By exercising dominion and control over public
streets and sidewalksvhich are traditional public fora — and inviting the public to
observe, Defendants became state aclbefendants exercised or attempted to
exercise complete control over public thoroughfares in which plaintiffs sought to
exercise their free speech rights, and thereby assumed liability for floeis &b
suppress Plaintif§’] constitutionally protected rights.

TACC 1 110. As a “direct and proximate result of Defendants’ violati&atifornia Liberty of
Speech and Press Clausdijcle 1, Sectior2(a), California Wnstitution, Plaintiff[s] susiaed
injuries and damages|[.]” TACC | 111.

B. Procedural History

On August 10, 2012, Campbell filed her original Complaint asserting four causé®of ac
including violation of Article 1, Section @ the California ConstitutianCampbell ECF No. 10n
December 20, 2012, Campbell filed her First Amended Complaint (“FAC”) prior to deyddant
filing a response to Campbell’s original Complaint. Campbell ECF NoChpbell's FACalso

assertec causef actionfor violation of Article 1, Sectior? of the California ConstitutianSee id

On January 16, 2013, Defendant Feld Entertainment(“féeld”) moved to dismiss Plaintiff's FAC,

Campbell ECF No. 26. Feld’s motiangued thaPlaintiffs’ Article I, Section 2 clainshould be
dismissed for fdiire to state a claimld. Campbell filed an opposition. Campbell ECF No. 42. H
filed a reply. Campbell ECF No. 47. Feld’s motion to dismiss was subsequently mooted by
Plaintiffs’ Second Amended Consolidated Compl&iStAC”). Campbell ECF Ns. 70 and 71.

On January 17, 2018nnisfiled his original Complaint asserting six causes of action
including a cause of action faiolation of Article 1, Section Bf the California ConstitutianEnnis
ECF No. 1. On April 16, 2013, Ennis filed his First Amended Complaint. Ennis ECF No. 8.
Ennis’s FAC asserted the same six causes of action in his original Complairding a cause of
action for violation of Article 1, Section& the California ConstitutianSee id On May 22, 2013,
Defendantsnoved to dismiss Ennis’s FAC. Ennis ECF No. D&fendants argued that, among
others, Plaintiffscause of action for violation of California Constitution’s Article |, Sati2fails as
a matter of law becaus$daintiffs may not seek monetary damages for Defendants’ purported

violation of the rights afforded by the California Constitution, Article I, ®&cB. Ennis filed an
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opposition. Ennis ECF No. 16. Defendants filed a reply. Ennis ECF No. 17. Defendants’ mq
dismiss was subsequently medtby Plaintiffs’ SACC.ECF Nos. 21 and 22.

On dly 9, 2013, Plaintiffs filed th& ACC. Campbell ECF No. 73As in Plaintiffs’ earlier
complaintsPlaintiffs” SACC includes a causé action foraviolation of Article 1, Section 2f the
California Constitution On August 12, 2013, Defendants moved to dismiss and/or strilsAME.
Campbell ECF No. 94. In particuldefendants argued thRtaintiffs’ claim for violation of Article
1, Section 2 of the California Constitution faals a matter dhw because: (1) Plaintiffs fail to alleg
state action; and (2) Article I, Section 2 does not give rise to a privatefigbtion for money
damages.See id On August 30, 2013, Plaintiffs filed an opposition to Defendants’ motion.
Campbell ECF No. 107. On September 6, 2013, Defendants filed their GagotypbellECF No.
109.

On October 4, 2013, the Court granted in part and denied in part Defendants’ Motion t
Dismissand/or $rike Plaintiffs’ SACC. Campbell ECF No. 120First MTD Order”). With respect

to Article I, Section 2the Court concluded that:

Article I, Section 2 includes a state actor limitation such that Article I, Section 2
protects only against the interference by state actors of citizens’ exersizeech

rights in apublic forum. In certain limited situations in which a private actor opens
his land to the public such that the land becomes a public forum, a private actor may
satisfy the state actor limitation. Absent this limited exception, California las/ doe
not support holding a private actor liable under Article I, Section 2 for interierenc
with another private actor’s exercise of speech rights in a public forum.

First MTD Order at 13.The Courtdetermined thaPlaintiffs’ factual allegationslid not satisfythe
state actolimitation and thus dismissed Plaintiffs’ Article I, Section 2 claikirst MTD Order at
15. The Court, howeverecognized that Plaintgf“may cure the deficiency.ld. Thus, “in an
abundance of caution,” the Court granted Plaintiffs leave to anmdnd.

On October 17, 2013, Plaintiffs filed a Motion for Leave to Amend B&{CCto substitute
their negligent supervision claim with a negligence cla@ampbell ECF No. 121. The Court
deniedthe Motion for Leave to Amendn February 142014 ,because¢he Court found undue delay,

by Plaintiffs and prejudice to DefendantSampbellECF No.142.
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On October 21, 2013, Plaintiffs filed a Third Amended Consolidated Complaint (“TACC

CampbellECF No. 124. As in the previous complaints, Plainasertecn Article |, Section 2
claimin their TACC SeeTACC. On November 4, 2013, Defendants moved to dismiss and/or
Plaintiffs’ TACC. CampbellECF No. 128. On November 18, 2013, Plaintiffs oppogaaimpbell
ECF No. 128. Defendants replied on November 25, 2@EnpbelECF No. 129.

. LEGAL STANDARDS

A. Rule 12(b)(2)

A defendant may move to dismiss an action for lack of subject matter jurisdicteraptito
Federal Rule of Civil Procedure 12(b)(1). A motion to dismiss for lack of subjetgrmatsdiction
will be granted if the complaint on its face fails to allege facts sufficient to establigect matter
jurisdiction. See Savage v. Glendale Union High S843 F.3d 1036, 1039 n.2 (9th Cir. 2003). Ii
considering a Rule 12(b)(1) motion, the Court “is not restricted to the face of tdengkedut may
reviewany evidence, such as affidavits and testimony, to resolve factual disputesicgnde
existence of jurisdiction."McCarthy v. United State850 F.2d 558, 560 (9th Cir. 1988). At the
motion to dismiss stage, the plaintiff bears the burden of establishing the gmistigction through
allegations of “specific facts plausibly explaining” why the standingirements are metBarnum
Timber Co. vU.S. Envtl. Prot. Agen¢y33 F.3d 894, 899 (9th Cir. 2011). If the plaintiff lacks
standing under Article Ill of the U.S. Constitution, then the court lacks subje@rnuaisdiction,
and the case must be dismiss&e Steel Co. v. Citizens for a Better Erb28 U.S. 83, 101-02
(1998).

B. Rule 12(b)(6)

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaintudaria short
and plain statement of the claim showing that the pleader is entitled to relief.” A ourtipdé fails
to meet this standard may be dismissed pursuant to Federal Rule of Civil Prdc{o)®). The
Supreme Court has held that Rule 8(a) requires a plaintiff to plead “eremighd state a claim to
relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). “A claim|
has facal plausibility when the plaintiff pleads factual content that allows the courato tthe

reasonable inference that the defendant is liable for the misconduct allégdatroft v. Iqbal556
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U.S. 662, 678 (2009). “The plausibility standard is not akin to a probability requirement, but if ask

for more than a sheer possibility that a defendant has acted unlawldllyifiternal quotation
marks omitted). For purposes of ruling on a Rule 12(b)(6) motion, a court “acceptfig] fact
allegations in theamplaint as true and construe[s] the pleadings in the light most favorable to
nonmoving party.”"Manzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031 (9th Cir.
2008).

However, a court need not accept as true allegations contradicteddaliydioticeable
facts,Shwarz v. United State234 F.3d 428, 435 (9th Cir. 2000), and the “[C]ourt may look bey
the plaintiff’'s complaint to matters of public record” without converting the Rule)&(motion
into one for summary judgmer§haw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995). Nor is th¢
court required to “assume the truth of legal conclusions merely becausar¢hegst in the form of
factual allegations.”’Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per curiam) (augpti
W. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusory allegations ofj
and unwarranted inferences are insufficient to defeat a motion to disrAatiis v. Johnsoi855
F.3d 1179, 1183 (9th Cir. 2004¢cord Igbal 556 U.S. at 678. Furthermore, “a plaintiff may ple
herself out of court” if she “plead|[s] facts which establish that [s]he canexdipon h[er] . . .
claim.” Weisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir. 1997) (internal quotation marf}
omitted.

C. Rule 12(f)

Federal Rule of Civil Procedure 12ffgrmits a court to “strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scanaaiites.” SeeFed. R.
Civ. P. 12(f). “[T]he function of a 12(f) motion to strike is to avoid the expenditure of time and
money that must arise from litigating spurious issues by dispensing with thase psgu to trial.”
Sidney-Vinstein v. A.H. Robins C&9,7 F.2d 880, 885 (9th Cir.1983). Motions to strike are
generally disfavored and “should not be granted unless the matter to be stekgnaduld have
no possible bearing on the subject of the litigation . . . If there is any doubt whethettithe todoe
stricken might bear on an issue in the litigatihre court should deny the motioRlatte Anchor

Bolt, Inc. v. IHI, Inc.352 F. Supp. 2d 1048, 1057 (N.D. Cal. 2004) (internal citations omitted).

7
Case Na.: 12CV-04233LHK; 13-CV-00233LHK
ORDERGRANTING MOTION TO DISMISSAND STRIKE

the

bnd

A\1”4

aw




United States District Court
For the Northern District of California

© 00 N o o -~ w N P

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O W 0o N O o hN WwN B O

“With a motion to strike, just as with a motion to dismiss, the court should view the gjeade
light most favorable to the nonmoving partyd. “Ultimately, whether to grant a motion to strike
lies within the sound discretion of the district cour€tuz v. Bank of New York MelloNp. 12—
00846, 2012 WL 2838957, at *2 (N.D. Cal. July 10, 2012) (ciigttlestone, Inc. v. Hand&raft
Co.,618 F.3d 970, 973 (9th Cir. 2010)).

D. L eaveto Amend

If the Court determines that the complaint should be dismissed, it must then dediuer ¢
grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Proceduréo laaend
“should be freely granted when justice so requires,” bearing in mind that “thdyimgl@urpose of
Rule 15 . . . [is] to facilitate decision on the merits, rather than on the pleadingsrocaéties.”
Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000) (en banc) (internal quotation marks omitte
Nonetheless, a court “may exercise its discretion to deny leave to ametod' uhugue delay, bad
faith or dilatory motive on part of the movant, repeated failure to cure deficidncaaendments
previously allowed, undue prejudice to the opposing party. . ., [and] futility of amendment.’
Carvalho v. Equifax Info. Servs., LLG629 F.3d 876, 892-93 (9th Cir. 2010) (alterations in origin
(quotingFoman v. Davis371 U.S. 178, 182 (1962)).
[11.  DISCUSSION

In Defendants’ Motion, Defendants seek to dismiss é¢Haintiffs’ third cause of actiom
the TACGC which alleges @iolation of Article I, Sectior? of the California Constitutionpursuant tg
Rules 12(b)(3yand (6). SeeMot. at 4-12.In the alternative, Defendantsove to strike previgsly
dismissed defendants from the TACC pursuant to Rule 12(f). Mot. at 12-13. The Court discU
each in turn.

A. Motion to Dismiss

* Defendants appear to cite to Rule 12(b)(1) as a basis for dismissal by istétied.egal Standard
section that, “[a] motion to dismiss under Federal Rule of Civil Procedure 12@pfder where 3
plaintiff lacks the requisite Article 11l standing pursue the relief requested.” Mot. at 4. Howevd
Defendants do not explain how Plaintiffs lack the requisite Article llidst@nanywhere in the
Motion.
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Defendants argue that Plaintiffs’ Article I, Sect®olaim fails as a matter of law because:
(1) the Court haalready determined that Article I, Section 2 only protects against state, &ttio
at 56; (2) Plaintiffs fail to allege state actionder California law and federal laMot. at 6-10; and
(3) Article I, Section 2 does not give rise to a private right of action for moaeyages, Mot. at 10-
12. In responseRlaintiffs contendhatthe Court shoulahot dismiss Plaintiffs’ Article I, Sectioh
claimbecause(1) Defendant Feld is a state actor un@atifornia law Opp’n at 1-3(2) federal law
supports finding that DefendalReld was a state act@@pp’n at 3-4and (3)a constitutional tort is
appropriate in this case because DefendantiEéldsing its power and authority to interfere with
Plaintiff[s’] constitutional rights,” Opp’n at-b. For the reasons stated below, the CGIRANTS
Defendants’ Motion to Dismiss Plaintiffs’ Article I, Secti@reclaim.

1 Allegations of State Action inthe TACC

TheCourt previously helthat“Article I, Section 2 includes a state actor limitation such t

Article 1, Section 2 protects only against the interference by state aftdtezens’ exercise of

speech rights in public forum? First MTD Order at 13.“In certain limited situations in which a

private actor opens his land to the public such that the land becomes a public forum, agavate

may satisfy the state actor limitatidnld.

Specifically, regarding state action, Defendants contendPthattiffs’ allegationsn the
TACC: (1) are “mere labels and cdnsions, and a formulaic recitation of the elements of a caus
action,”andaretherefore‘insufficient to sustain a cause of action” und@romblyandligbal; (2) do
not meet the standard for proving state action required under @elifaw;and (3) failto properly
allege state actionnder any recognized federal doctridot. at 6. For the reasons stated below
the Court agrees with Defendan®laintiffs’ TACC fails tosufficiently allege that Defendants are
state actors under Article I, Section 2.

First, Plaintiffs’ new allegationsm the TACC do not meet the level of specificity required
Twomblyandigbal. “While a complaint attacked by a Rule 12(b)(@dtion to dismiss does not
need detailed factual allegations, a plaintiff's obligation to provide the grairis entitlement to

relief requires more than labels and conclusions, and a formulaic recitation of the elehsecasisg
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of action will not @ . . .” Twombly 550 U.S. at 555. Further, a complaint does not “suffice if it
tenders naked assertions devoid of further factual eniremt€ Igbal, 556 U.S. at 677.

Here, Plaintiff$ allegationswith respect to state acti@me nothing more thandbels and
conclusions,’and “naked assertions devoid of further factual enhancem&ith’respect to state
action,Plaintiffs allegethat “Defendants stepped into the role of the state when they worked joi
and conspired with police to exceed rules established by local municipalifzedirg permit
requirements, and by taking over and blocking the public’s and Plaintiffs’ ingresgrasd &#om
multiple public streets, sidewalks and other public fofBACC § 110. Plaintiffs further allege that,
“[b]y exercising dominion and control over public streets and sidewailksch are traditional
public fora — and inviting the public to observe, Defendants became state aldors.”

Based on thabove allegation®laintiffs appear to allege that Defenddiotsneda
conspiracy with local police control the public streets and sidewalks. TiRefendants are state
actors However, Plaintiffs do not allege facts that would mtieeexistence of a consacy
between Defendants and the local poptausible. Plaintiffs also do not allege additional facts to
show how Defendants exercised dominion and control over the streets and sidewalld. Indee
Plaintiffs’ allegations are merely consistent with any perwiitere an organization pays a fee and
obtains permission to usepublic space for a particular eve®aintiffs do not show how or why
the conspiracy was formethdwhat acts Defendants and police officers in various cities commi
in furtherarce of theconspiracy.Notably, Plaintiffs Oppositionfails to address the lack of
specificity of Plaintiffs’ allegationsSee generallPpp’n. Thus, such allegations by Plaintiffs in t
TACC do not meet the level of specificity required hyomblyandigbal.

Secondunder California lawRlaintiffs’ newallegationan the TACCare insufficient to
establish state actiamderArticle |, Section2. Plaintiffs TACC essentially allegethat Defendants
are state actors because Defendasssimed control over public streets and sidewalks, which ar
“traditional publicfora,” and conspired with local policePlaintiffs argue that'a private party who
assumes control over property that already was a public forum (i.e.,teostseewally, is also a
state actor under California law.” Opp’n atlBowever, Plaintiffs do natite to any authority in

their Opposition to support their argument that control of public streets and sidewaksivate
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partyin connection with an evenwjith a permif such asan animal walks sufficient to deem #t
private party a state actander Article |, Section 2Indeed a theMarch 20, 201Aearing,
Plaintiffs concede thatthey cannot cite torgy authority. Tr. at 4:24:11 (“Court:What can | look
to as authority that control of public property by a private entity and some typasgiacy with a
state actor, such as the police, that that would convert that private ac@istate act@ [Plaintiffs
counsel]:l can't cite you to a specific case.Rlaintiffsalso cannot citéo anycasethatholds that
private partieparadingon public streetsra state actorsSeelr. 11:5-17.

Plaintiffs nonethelesarguein their Oppositiorthatthe TACC “plead|s] facts establishing
state action as articulated in the lead plurality opinicBoiden Gateway v. Golden Gateway
Tenants Assn26 Cal. 4th 1013 (2001).” Oppat 1 However, Plaintiffs’ Opposition does not
elaborate omow Golden Gatewagupports a finding of state actionthe instantase. Plaintiffs
Oppositioninstead seizeon the followingsentencef the Court’sFirst MTD Order “Plaintiffs do
not allege that Defendants own or have control of any of the prapertsich Plaintiffs exercised
Plaintiffs’ speech rights.SeeOpp’n at 2 (quotingrirst MTD Order at 18 Plaintiffs thus argue tha
“control of property"wasan element that the Court “signaled” that Plaintfisild address in
establishing state actich.Opp’n at 2. However, the CouwstFirst MTD Order specifically held that

In certain limited situations in which a private actor opens his latitetaublic

such that the land becomes a public forum, a private actor may satisfy the state acto
limitation. Absent this limited exception, California law does nipsut holding a
private actor liable under Article I, Section 2 for interference with anqiineate

actor’s exercise of speech rights in a public forum.

First MTD Order at 13.The Court also held thalijn cases where a private property owner opens
his property to the public such that the property becomes a public forum, the privateypropent
essentially steps into the shoes of the state and in so doing is subject to thessaetiens as the
state” Id. at 14. Thus, the CoustFirst MTD Orde does not support Plaintiffs’ “controtheory.
Moreover, as set forth above, Plaintiffs cannot point to any case, and the Court loasdeatry,

where a privat@arty’s control of public property converted that privagtyinto a state actor unde

=

Article 1, Section 2. Furthermoregthe plurality opinion irGolden Gatewapnly held that “the

*To awid any further confusion, the Court issued an amended First MTD Order elimireging t
reference to control of propertfCampbellECF No.154, Ennis ECF No. 66.
11
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actions of grivate property owner constitute state action for purposes of [Article ipS8&jtonly
if the property is freely and openly accessible to the public.” 26 Cal.4th at 1033. Nowhere int
plurality opinion ofGolden Gatewaylid theCaliforniaSupreme Court hold, or even suggésdf a
private party can be a state actor when it “contrplgilic property in connectiowith a permit
Therefore Plaintiffs’ TACC does not plead facts establishing state action as articulated in th
plurality opinion inGolden Gateway

Plaintiffs contend that, although they cannotrtdo a specific casi® support theiassertion
California Supreme Court casssgpportPlaintiffs’ positionthat Defendants are state actors. at
5:11-15. However,the Court previously founith the First MTD Oderthat the relevantalifornia
Supreme Court case ld\all dealt with restrictions private property owners placed on people
exercising speech rights on the private propergirst MTD Order atl2. The Court also noted that
“[n]othing in those decisions suggests a broader application of Article Ip8é&tto other private
actors’ 1d. Moreover,the Courts First MTD Ordedid not fnd any casg“in which the California
Supreme Court has explicitly extended the protection of Article |, Seztionnterference by private
individuals outside of the context of a private actor’'s ownership of property that masgsseed to
the public such that the private property in essence becomes a public fddunThus, contrary to
Plaintiffs’ assertion, California Supreme Court cases do not support Plaintiffs’ position that
Defendants are state actors.

Finally, & theMarch 2Q 2014hearingthe partiestatel thatthe federal test®r determining
whether a private individual's actions amount to state actnaler the U.S. Constitution—public

function test joint action test, state compulsion test, and governmastals test-need not be

® At the hearing, Plaintiffs appear to argue that Defendant®ns meet the public functidast.
Plaintiffs cite to two cases to support their argumentMdnsh v. Alabama326 U.S. 501 (1946),
and (2)Watch Tower Bible & Tract Society of New York, IndevJesuset al, 634 F.3d 3 (1st Cir.
2011). Tr. at 1416 (stating thaMarshis “theleading case establishing that control and managemen
of public streets are unlike festivals and exclusive government functiolWatech Towers a case
“in which the court found that the regulation of access to and controlling behavior on peelisis
a classic government public function.”). Howewlgintiffs argue that the federal tests do not apply
in the instant caserr. at 17:11-25.The Court agrees that it is not required to apply the federal tests
under Atrticle I, Section 2. Accordingly, the Court need not address Plaintgftghant that

Defendants’ actions meet the public function test.
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applied tathe Article I, Section 2 claimPlaintiffs stated thahe federal tests do not apply becaus
“the federal testwere for the purpose of determining whetheratrtinere’'s a First Amendment or
other federal constitutional violation, and therefore whether there aractiates” Tr. at 17:11-25.
Defendants alsstatethatthey have not seen a case where the federaMtestsapplied to arrticle
[, Section Zlaim. Tr. at26:1-7. Indeed, the Court has not found any casafipiedany of the
federal tests in determining whether a private party can be found a statendetoAtticle I, Section
2. Accordingly, the Court need naddress the federtdstsin determining whether Defendants’
actionsconstitutedstate actiorunder Article |, Section 2.

Based on the abovBgefendants are not state actorsler Article I, Section 2 of the
California Constitutiorl. Accordingly,the Court dismisses Plaintiffs’ Article |, Section 2 claim.

B. Leaveto Amend

The Court dismisses Plaintiffs’ Article I, Sectiorclaim without leave to amend because
amendment would be futile for the reasons stated bel@adsinger, Inc. v. BMG Music Pub)'g
512 F.3d 522, 532 (9th Cir. 2008) (a district court may deny leave to amend due to “repkated

to cure deficiencies by amendments previously allowed” and “futility @freiment”);Swartz v.

® Defendants cite tWillegas v. Gilroy Garlic Festivahssociation541 F.3d 950 (9th Circuit 2008),
aspersuasive authorityat “[o]btaining a permito do something on a public property does not
automatically turn the permit holder into a state attReply at 3. In Villegas the Ninth Circuit
decided the issue of whether guests aGley Garlic Festival“Festival”) can hold the City of
Gilroy in California and th&ilroy Garlic Festival AssociatiofGGFA”) liable under 42 U.S.C.

§ 1983. 541 F.3d at 952. GGFA is a private non-profit corporation that sponsors and runs th
Festival. Id. at 953. GGFA had an informal dress code that required persons wearing clothing
gang colors or insignia to remove such clothing in order to remain at the Fektivat 953-54.
After a police officer enforced the dress code, the plaintiffs sued GGFA 8edgon 19831d. In
applying the public function test, the Ninth Circuit concluded that the GGFA is ndeastar for
purposes of Section 1983 liabilityd. at 956. First, the Ninth Circuit reasoned that running festi
is not a traditional municipal functiorld. Second, the City of Gilroy required a permit, showing
that the City retained control of the park and provided security senditesinally, there is no
indication in the record that the City plays a dominant role in controlling the actitims of
organization or the content of the festivial. The Court notes thatillegasaddressed state action
under Section 1983 and applied the public function test, a federal test, in determining whethe
GGFA, a private party, is a state actor. Because theninsase involves Article |, Section 2 (not 4
U.S.C. § 1983) anthe Court is not required to apply the federal testartArticle I, Section Zlaim,
Villegasis distinguishable.

"Because Plaintiffs have failed to state a claim under Arti@edtion 2, the Court need not reach

the issue of whether Plaintiffs may assert a tort cause of action undge Ar§ection 2.
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KPMG LLP, 476 F.3d 756, 761 (9th Cir. 2007) (futility alocen justify the denial of leave to
amend).

Thus far, Plaintiffs haveled sixcomplaints In addition, Plaintiffs have been on notice of
thestate actiordeficieng of their Article I, Section Zlaim from DefendantsAugust 12, 2013
motionto dismis andthe Court’'sOctober 4, 2013 First MTD OrdérThe Court concludes that if
Plaintiffs had a legitimate basis to set forth a plausMtele I, Section 2claim, Plaintiffs would
already have articulated it in a meaningful way in one of thairy complaints. This is especially
true given that the Court’s First MTD Order set forth precisely what deéige Plaintiffs needed tg
address with respeto their Article |, Section 2laim. Particularly, the Court determined that
Plaintiffs’ FAC failed to state an Article |, Sectiorciaim becauséurticle I, Section 2 includes a
state actor limitationrandPlaintiffs failed to allege that Defendants were state actéirst MTD
Order at13. Accordingly, the Court finds that amendment is futile and will not give Plaintiffs a
seventhbite at the appleCarvalhg 629 F.3d at 89Ruiz v. Natl. City Bank
2:09CV01586JAMGGH, 2010 WL 1006412, at *5 (E.D. Cal. 2010) (“[Dlismissal with prejudicg
appropriate given that the Plaintiff has been given two chances to try to pleadgi@aops against
this Defendant.”). Given that this Court’s discretion to deny leave to amendicsiigaly broad
where a complaint has already been amensklCafasso, U.S. ex rel. v. General Dynamics C4
Systems, Inc637 F.3d 1047, 1058 (9th Cir. 2011), the Court dises PlaintiffsArticle I, Section
2 claimwith prejudice.

C. Motion to Strike

Defendants argue that allegationghe TACC relating to the dismissed defendants, Mich
Gillett and James Dennimust be stricken. Mot. at 12. As part of the partiesét and confer
session regarding potential amendments to the SACC, Plaintiffs agreed t® defesdants Gillett
and Dennigrom the TACC SeeECF No. 115. The Court subsequently dismissed Gillett and

Dennisas defendantsFirst MTD Order at 26 However, the TACC still identifies Gillett and

8 Defendants filed motions to dismiss Plaintiffgticle I, Section 2 claim odanuary 16, 2013, and
May 22 2013, on théasis that Article |, Section 2 does not create a private right of action for
damages.
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Dennis as defendants. TAC8-9. The TACCalso alleges that Gillett and Dennis “joined in th
common Circus employees’ behavior of shining laser pointers into the camectisistss’ TACC
48, and supwised the Circus employees who were throwmltgjects at Ennis, TACC { 5®laintiffs
do not oppose Defendants’ Motion to Strike and state‘thatendants correctly point out several
Scrivener’s errors in thig ACC] which refer to Gillett and Dennis defendants.”Accordingly, the
Court strikes all allegations in the TACC that refer to @ided Dennis (TACC 11 8, 9, 48, 50).
V. CONCLUSION

For the foregoing reasons, the Court GRANTS Defendants’ Motion to Dismissiffala
Article I, Section Zlaim with prejudiceand GRANTS Defendants’ Motion to Strike all allegation
in the TACC that refer to Matthew GilleshdJames DennisPlaintiffs shall file an amended
consolidated complaint within seven daythis Orderto modify Paragraphs 8, 9, 48, andi0
removing all references @illett and Dennis.Plaintiffs may nomake any other changes to the
TACC.
IT 1SSO ORDERED.

Dated: April 7, 2014 {J‘- M\_
LUCY OH

United States District Judge
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