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1. DUTY OF JURY

Ladies and gentlemen: You are now the jury in tlaise. It is my duty tmstruct you on the law.

These instructions are preliminanstructions to helyou understand the principles that apply to
civil trials and to help you understand the evidem&gou listen to it. You will be allowed to keep
this set throughout thieial for your reference. This set ofsinuctions is not to be taken home and
must remain in the jury room when you leave i ¢lvenings. At the end of the trial, | will give
you a final set of instructions. It is thadil set of instructiong/hich will govern your
deliberations.

You must not infer from these instructions amr anything | may say or do as indicating that |
have an opinion regarding the evideror what your verdict should be.

It is your duty to find the facts from all the egitte in the case. To those facts you will apply the
law as | give it to you. You must follow the las | give it to you whéier you agree with it or

not. And you must not be influenced by any pee likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide the case solely on the evidence before you. YQ
recall that you took an oath to do so.

In following my instructions, you must followladf them and not single out some and ignore
others; they are all important.
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2. CLAIMS AND DEFENSES

To help you follow the evidence, | will give yolbaef summary of the positions of the parties:

The plaintiffs are animal rights activists whawtenstrate against and vimtape the treatment of
circus animals. Plaintiffs’ claims against F&dtertainment, Inc. (“FEI”), which owns and
operates the Ringling Bros. and Barnum & Bail#scus, and Michael Stuia(“Stuart”), FEI's
director of circus operationarise from two incidents.

First, on August 7, 2012, while circus animalgevbeing walked from a nearby train to the

Oakland arena, Plaintiffs allege that they wenkawfully harassed, assaulted, and battered by FE

employees.

Second, on August 18, 2012, plaintiff Ennis claims that he was unlawuiifssed and battered by
an FEI employee while he was standing outsideStme Jose arena videotaping circus animals.
Plaintiffs have the burden of proving thelaims by a preponderance of the evidence.

The defendants, FEI and Stuakeény that they or any FEI giioyee acted unlawfully towards
Plaintiffs at either the Oakland 2012 or San RBE? incident. To the extent any FEI employees
may have come into physical contagth Plaintiffs at either incent, the contact was incidental
and not unreasonable, Plaintiffvited the contact, or FEI and/Stuart cannot be held responsiblg
for the contact.
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3. BURDEN OF PROOF—PREPONDERANCE OF THE EVIDENCE

When a party has the burden of proof on aayntlby a preponderance of the evidence, it means
you must be persuaded by the evidence thatl&ie is more probablirue than not true.

You should base your decision on all of the ewite, regardless of which party presented it.
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4. BURDEN OF PROOF—CLEAR AND CONVINCING EVIDENCE

When a party has the burden of proving any clairdefense by clear and convincing evidence, it
means you must be persuaded by the evidence thelathreor defense is highlprobable. This is
a higher standard of proof than prdnyfa preponderance of the evidence.

You should base your decision on all of the ewnick, regardless of which party presented it.
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5. TWO OR MORE PARTIES—DIFFERENT LEGAL RIGHTS

You should decide the case asaxh party separately. Unleskatvise stated, the instructions
apply to all parties.
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6. WHAT IS EVIDENCE
The evidence you are to consider aciling what the facts are consists of:
(1) the sworn testimongf any witness;
(2) the exhibits which aneceived in evidence; and

(3) any facts to which the lawyers have agreed.

Case Nos.: 12-CV-04233-LHK; 13-CV-00233-LHK
PRELIMINARY JURY INSTRUCTIONS




7. WHAT IS NOT EVIDENCE

In reaching your verdict, you may consider only tdstimony and exhibits ceived into evidence.
Certain things are not evidenc@gdayou may not consider them ieading what the facts are. |
will list them for you:
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(1) Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they will say in thepening statements, will say in their closing
arguments, and at other times is intendeldeip you interpret the evidence, but it is
not evidence. If the facts as you rememthem differ from the way the lawyers
have stated them, your memory of them controls.

(2) Questions and objections by lawyersraveevidence. Attorneys have a duty to
their clients to object whethey believe a questionisproper under the rules of
evidence. You should not be influenced by the objection or by the court’s ruling on
it.

(3) Testimony that has been excluded ockémn, or that you have been instructed to
disregard, is not evidence and must not be considereatddition sometimes
testimony and exhibits are received ofdya limited purpose; when | give a

limiting instruction, you must follow it.

(4) Anything you may have seen or heaten the court was not in session is not
evidence. You are to decide the caselgar the evidence received at the trial.
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8. DIRECT OR CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Diregdence is direct proaff a fact, such as
testimony by a witness about what that witnessonally saw or heard or did. Circumstantial
evidence is proof of one or more facts frarich you could find anber fact. You should
consider both kinds of evidence. The law maikeslistinction between the weight to be given to
either direct or circumstantial eence. It is for you to decideow much weight to give to any
evidence.
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9. RULING ON OBJECTIONS

There are rules of evidence that control what carebeived into evidence. When a lawyer asks
guestion or offers an exhibit into evidence anavayer on the other sidinks that it is not
permitted by the rules of evidence, that lawyer may object. If | overrule the objection, the qug
may be answered or the exhibit receivedl slistain the objectiothe question cannot be
answered, and the exhibit canbetreceived. Whenever | sast an objection to a question, you
must ignore the question and must notsgughat the answer might have been.

Sometimes | may order that evidence be stri¢kam the record and that you disregard or ignore
the evidence. That means that when you areloiecthe case, you must not consider the eviden
that | told youto disregard.
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10. CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may hi@veecide which testimony to believe and which
testimony not to believeYou may believe everything a witness sayspart of it, or none of it.
Proof of a fact does not neceslsadepend on the number ofitwesses who testify about it.

In considering the testimony of anytmess, you may take into account:

(1) the opportunity and ability ahe witness to see or hearknow the things testified
to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness'’s interest in the outcoofahe case and any bias or prejudice;
(5) whether other ev&hce contradicted theitness’s testimony;

(6) the reasonableness of the witnesssirteony in light of all the evidence; and

(7) any other factors thaear on believability.

The weight of the evidence as to a fact dogtsnecessarily depend tdme number of witnesses
who testify about it.
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11. CONDUCT OF THE JURY

| will now say a few words about your conduct as jurors.

First, keep an open mind throughout the trial do not decide what theerdict should be until
you and your fellow jurors have completed ydeliberations at the end of the case.

Second, because you must decide this case basedrotile evidence received in the case and o
my instructions as to the law that applies, yowstmot be exposed to wother information about
the case or to the issues it involves during thesmof your jury duty. Thus, until the end of the
case or unless llteyou otherwise:

Do not communicate with anyoneany way and do not let anyone else
communicate with you in any way about therttseof the case or anything to do
with it. This includes dicussing the case in penrs in writing, by phone or
electronic means, via e-mail, text megsg, or any Internet chat room, blog,
website or other feature. This appltescommunicating with your fellow jurors
until I give you the case for deliberatiaand it applies to communicating with
everyone else including your family mem&gyour employer, the media or press,
and the people involved in the trialthough you may notify your family and your
employer that you have been seated asa jn the case. Buif you are asked or
approached in any way about your jgervice or anything about this case, you
must respond that you have been orderedmdiscuss the matter and to report the
contact to the court.

Because you will receive all the evidenand legal instruction you properly may
consider to return a verdict: do notdeavatch, or listen to any news or media
accounts or commentary about the casangthing to do with it; do not do any
research, such as consulting dictiongréesmrching the Inteeh or using other
reference materials; and do not make awestigation or in any other way try to
learn about the case on your own.

The law requires these restrictions to ensurg@é#nes have a fair trial based on the same eviden
that each party has had an opportunity to addrésjuror who violates these restrictions
jeopardizes the fairness of thgseceedings, and a mistrial cdukesult that would require the
entire process to start over. aifiy juror is exposed to any sige information, please notify the
court immediately.
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12. NO TRANSCRIPT AVAILABLE TO JURY

During deliberations, you will have to makeur decision based on what you recall of the
evidence. You will not have a transcript of the trial. | urge you to pay close attention to the
testimony as it is given.

If at any time you cannot hear or see the testiynevidence, questions or arguments, let me kno
so that | can correct the problem.
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13. TAKING NOTES

If you wish, you may take notes to help you rementberevidence. If you do take notes, please
keep them to yourself until you and your fellow jurgosto the jury room to decide the case. Do
not let note-taking distract you. Wh you leave, your notes should be left in the jury room. No
one will read your notes. They will besdmyed at the conclusion of the case.

Whether or not you take notes, you should relyaumr own memory of the evidence. Notes are
only to assist your memory. You should not berbvinfluenced by your notes or those of your
fellow jurors.
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14. BENCH CONFERENCES AND RECESSES

From time to time during the trial, it may beconez@ssary for me to talkith the attorneys out of
the hearing of the jury, either by having a confeeesat the bench when the jury is present in the
courtroom, or by calling a recess. Please undwaidtzat while you are waiting, we are working.
The purpose of these conferences is not to kelepant information fronyou, but to decide how
certain evidence is to be tredtender the rules of evidence aodavoid confusion and error.

Of course, we will do what we can to keep ttumber and length of these conferences to a
minimum. | may not always grant an attorneggquest for a conference. Do not consider my
granting or denying a request for a conferencengsradication of my opinion of the case or of
what your verdict should be.
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15. DEPOSITION IN LIEU OF LIVE TESTIMONY

A deposition is the sworn testimony afvitness taken before trial.he witness is placed under
oath to tell the truth and lawyers for each pangy ask questions. The questions and answers g
recorded.

When a person is unavailable to testify at ttiad, deposition of that person may be used at the
trial. You should consider deposition testimonyeganted to you in court lreu of live testimony,
insofar as possible, in the same way dbefwitness had begmesent to testify.

Do not place any significance orethehavior or tone of voice ahy person reading the questions
or answers.
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16. USE OF INTERROGATORIES OF A PARTY

Evidence may be presented to youhe form of answers of orad the parties to written
interrogatories submitted by the other side. €hmsswers were given writing and under oath,
before the actual trial, in response to questtbas were submitted in writing under established
court procedures. You should coresidhe answers, insofar as possjlh the same way as if they
were made from the witness stand.
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17. EVIDENCE IN ELECTRONIC FORMAT

Exhibits capable of being displayed electronicatlil be provided to you in that form, and you
will be able to view them in the jury room. Epgmient to view the exhibits will be available to you
in the jury room.

A court technician will show yobow to operate the equipmemidahow to locate and view the
exhibits. You will also be providedith a list of all exhibits redeed in evidence. (Alternatively,
you may request a paper copy of an exhibitiveckin evidence by seling a note through the

bailiff.) If you need additional equipment arpgplies, you may make a request by sending a note

In the event of any technical problem, oydiu have questions about how to operate the
equipment, you may send a note to the basifjned by your foreperson or by one or more
members of the jury. Be as brief as possiblgescribing the problem and do not refer to or
discuss any exhibit you we attempting to view.

If a technical problem or questi requires hands-on maintenancénstruction, a court technician
may enter the jury room with the courtroom deputysent for the sole puwse of assuring that the
only matter that is discussed is the technical lprab When the courethnician or any non-juror
is in the jury room, the jury shall not deliberatéo juror may say anything to the court techniciar]
or any non-juror other than to describe tbhehhical problem or to seek information about
operation of equipment. Do not discasg/ exhibit or any geect of the case.

The sole purpose of providing the equipment injaing room is to enable jurors to view the

exhibits received in evidencetiis case. You may not use the equipment for any other purposg.

At my direction, technicians have taken stepsiike sure that the equipment does not permit
access to the Internet or to any “outside” websdié¢abase, directory, game, or other material. D
not attempt to alter the equipntea obtain access to such matési If you discover that the
equipment provides or allows access to sucteri@s, you must inform me immediately and
refrain from viewing such matergl Do not remove the equipmeanmtexhibits from the jury room,
and do not copy the exhibits.
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18. OUTLINE OF TRIAL

Trials proceed in the following way: Firgach side may make an opening statement.

An opening statement is not evidence. Itisy an outline to help you understand what that
party expects the evidence will show. A partypas required to make an opening statement.

The plaintiffs will then present evidence, and clrfor the defendants may cross-examine. The

the defendants may present evidence, and ebtorsthe plaintiffs may cross-examine.

After the evidence has been prdsen| will instruct you on the lathat applies to the case and the

attorneys will make closing arguments.

After that, you will go to the juryoom to deliberate on your verdict.
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