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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Doc.

SIMULADOS SOFTWARE, LTD., )  Case No. 5:12-CV-04382-EJD
)
Plaintiff, ) ORDER GRANTING MOTIONTO
) DISMISS
V. )
)
PHOTON INFOTECH PRIVATE, LTD., )
) [Re: Docket Item No. 46]
)
Defendant. )
)
)
)

Presently before the Court is Defendant Bhdhfotech Private, Ltd.’s (“Photon” or

“Defendant”) Motion to Dismis®laintiff Simulados Software, t's (“Simulados” or “Plaintiff”)

Amended Complaint (“AC”)._See Docket ItenoN46. Federal jurisdiction arises under 28 U.S.(

81332(a). This case is proceeding in this Court mxatithe parties’ venwselection clause in

their contract._See Docket Item No. 15. Havintyfteviewed the partiegdapers, the Court will

GRANT Defendant’s motion for the reasons stated below.

|. BACKGROUND

Simulados is a Texas software development company based in Houston, Texas. Photon i

technology consulting corporation irporated in New Jersey witts principal place of business

in Chennai, India and a virtuaffice in San Jose, California. See AC, Docket Item No. 44 | 1-

Simulados developed a program called Certify Teaatleich is a test simulation program used b

1
Case No. 5:12-CV-04382-EJD
ORDER GRANTING MOTION TO DISMISS

Dockets.Justia.c

~

DM


http://dockets.justia.com/docket/california/candce/5:2012cv04382/258421/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv04382/258421/83/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

educators to prepare for the Texas Examinatdrisducator Standasd“TEXES”) certification
exam. Simulados decided to produce a versiats giroduct compatible with Apple Macintosh
(“Mac”) computers as wels an internet welpalication. 1d. { 3-4.

In early 2009, Photon called Simulados, esgnting Photon’s ability to create a Mac-
compatible product and develop a web application { 6-7. Simulados and Photon entered int
a contract (“Contract”) on Mah 31, 2009, which consisted of a Statement of Work (“SOW”) an
a Master Professional Services Agreement (P. See Docket Item No. 1-1 (the SOW
incorporates all the tesrand conditions of the MPSA). the Contract, Photon represented that
the project would start on M&0, 2009 and finish on September 17, 2009. The Contract provid
that Photon would complete: QDastering, migrating the existisgurce code to Real Basic,
convert VB project, add Mac specific BASt©de, add support for MeDB format, address
performance bottlenecks in product, customizeMac operating systems, add platform specific
paths, tweak for Mac Human Interface Guidesinprovide license key generation and key
validation, create a web appliaati create website authenticaticertification for downloads,
upgrade to database content creator, providpastfor reading the coent, provide support for
modifying content, migrate up to three sample pr¢glend code review. Simulados agreed to p
$23,560 in four installments, thenéil of which was to be made upon delivery of a complete
workable product._Id. at 10-12. The Contrammntained the following ahce-of-law and forum
selection provision: “[t]his Agrement shall be governed by armhstrued and enforce [sic] in
accordance with the laws of theagt of California.” _Id. at 23.

Simulados contends that Photon never fulfiitlsdbbligations under the Contract. On June
9, 2009, Photon communicated to Simulados that stiniéiating the projectand represented that
there would not be any outstandisgrious or critical defects atetime of the site launch, with
fewer than five medium defects and fewarthen low defectsOn August 14, 2009, Photon
requested that Simulados approve compietif the project’s development phase. A
teleconference demonstration was helddagust 19, 2009 and on September 24, 2009 Simulad
received an access link for user testing andagbr During the review, Simulados found 38 low

level and 8 critical issues. Simulados rege@st status update orettveb application and
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expressed dissatisfaction that the productmecomplete. On May 3, 2010, Simulados gave
Photon a deadline of June 3, 2012 to correcdaitional 17 errors. On May 17, 2010, Photon
responded to Simulados’ notice, providing a link to incomplete software. To date, Photon hag
provided Simulados with fully functioningeb application. Dkt. No. 44  12-16.

Simulados filed a complaint on May 11, 2012 in Ehstrict Court for the Southern District
of Texas._See Docket Item No. 1. Theecams transferred toithCourt on August 20, 2012,
based on the choice-of-law provisionthe Contract._See Dockegéith No. 16. Simulados filed an
Amended Complaint (“AC”) on December 11, 2012kt. No. 44. On December 24, 2012, Photo
filed a Motion to Dismiss, which is presently beftine Court. Dkt. No. 46. Plaintiffs have filed
written opposition to this motion. See Docket Item No. 51. The parties engaged in mediation
failed to reach an agreement regarding arbitrat®ee Docket Item No. 63. Photon re-noticed its
Motion on July 23, 2013. See Docket Item No. 67rsRant to Civil Local Rule 7-1(b), the Court
took the motion under submission without oral argument.

Il.LEGAL STANDARD
Federal Rule of Civil Procedure 8(a) requirgdaantiff to plead each claim with sufficient

specificity to “give the defendaifair notice of what the . . . claim is and the grounds upon which

rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations omitted)

complaint which falls short of the Rule 8(a) standard may be dismissed if it fails to state a claim

upon which relief can be granted. Fed. R. CMZEDb)(6). “Dismissal under Rule 12(b)(6) is
appropriate only where the complaint lacks a cogmézigigal theory or suftient facts to support a

cognizable legal theory.” Mendiondo v. CeetanHosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir

2008). Moreover, the factual allegations “minstenough to raise a right to relief above the

speculative level” such that the claim “is p#le on its face.”_Twombly, 550 U.S. at 556-57.

Claims which sound in fraud are subject teegghtened pleading standard. Fed. R. Civ. R.

9(b) (“In alleging fraud or misike, a party must state with particularity the circumstances

constituting fraud or mistake.”); Swartz v. KIS LLP, 476 F.3d 756, 765 (9th Cir. 2007) (“Rule

9(b) imposes heightened pleading requiremesisre ‘the object of the conspiracy is

fraudulent.”). The allegations must be “speci@nough to give defendants notice of the particul
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misconduct which is alleged to cdihste the fraud charged scatithey can defend against the

charge and not just deny that they have damghing wrong.”_Sengen v. Weidner, 780 F.2d

727, 731 (9th Cir. 1985). To that end, the allegatmanst contain “an account of the time, place,

and specific content of the false representatasnwell as the identities of the parties to the

misrepresentations.” Swartz, 476 F.3d at 764otther words, these claims must generally contain

more specific facts than is necess@rgupport other causes of action.
When deciding whether to grant a motion to dssnthe court must generally accept as tru

all “well-pleaded factual allegations.” Ashé&re. Igbal, 556 U.S. 662, 664 (2009). The court

must also construe the allegextts in the light most favorable tioe plaintiff. Love v. United

States, 915 F.2d 1242, 1245 (9th Cir. 1988). The gmnerally “may not consider any material
beyond the pleadings.” Hal Roach Studios, \h Richard Feiner & Co., 896 F.2d 1542, 1555 n.

19 (9th Cir. 1990). However, the court may consider material submitted as part of the complg
relied upon in the complaint, and may also considaterial subject to judial notice. _See Lee v.

City of Los Angeles, 250 F.3d 668, 688-69 (9th @301). But “courts are not bound to accept a

true a legal conclusion couchas a factual allegation.”_Id.
[11. DISCUSSION

The AC contains the followg causes of action: breachaointract, fraud and fraudulent
inducement, and violations of the Texas Deiveplrade Practices Act. See Dkt. No. 44.
A. Standing

Photon requests the Coursuhiss the entire action baken lack of subject matter
jurisdiction. Simulados brings this claim irdéral court pursuant to 28 U.S.C. § 1332(a), which
requires an amount in controversy over $75,00@otéh claims that because of faults in the
Complaint and because of an express limitatioagsd in the Contract, it is impossible that
Simulados could recover over $75,000.

This Court agrees that Simulados’ second third claims under the Texas Deceptive
Trade Practices Act (‘“DTPA”) and under theifdrm Commercial Cod€*UCC”) should be
dismissed, as explained below. The Court doebe@lave that dismissing these claims ipso factd

limits Simulados’ damages “to a legal certaintygivever, dismissal of these claims makes it

4
Case No. 5:12-CV-04382-EJD
ORDER GRANTING MOTION TO DISMISS

e

lint (

U)




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

guestionable whether the case should remain ircthig. _See St. Paul Mercury Indem. Co. v. Re

Cab Co., 303 U.S. 283, 289 (1938). Simulados he=ifeo make a definite statement showing
that its request for damagegats the $75,000 threshold absent the DTPA and UCC claims, wh
it must do for this Court to determine whethanay properly exercise fiigdiction. Accordingly,
the Court will order Simulados to make a more definite statement.
B. Claims Arising From the Texas Deceptive Trade Practices Act

In its third claim, Simulados argues th&iofon’'s deceptive trade practices violated the
DTPA, Tex. Bus. & Com. Code § 17.44. Simulados contends that Photon’s fraudulent condu
vitiated the Contract and the negotiated chaz&aw clause, so California law need not be
applied. Instead, Simulados contends that $éxa applies because Photon solicited Simulados

business in Texas, the Contract was execut@@xas, and Simulados expected to receive the

finished product in Texas. Photon argues thatutdos fails to state a claim under the DTPA, as

Texas law cannot apply because tlontract states unambiguouiigt California law applies to
causes of action arising from it. Dkt. No. 1-1 at 23.

1. Enforceability of Choice-of-Law Provision

Federal courts sitting in diversity jurisdictitwok to the law of the forum state in choice-

of-law determinations. Fields v. Legacy Hedhys., 413 F.3d 943, 950 (9th Cir. 2005). In this

instance, California’s choice-of-law rules goveatause the case was transferred to the Northef
District of California from the Southern Distriof Texas. The Supreme Court of California has

stated that California choice-of-law rules and Restatement (Second) of Conflict of Laws reflec
strong policy considerations favogithe enforcement of freely negied choice-of-law clauses in

contracts._Nedlloyd Lines B.V. v. Sup. G.Cal. 4th 459, 462 (1992). As such, a freely

negotiated contractual choice-of-law provision willdddorced in California unless “(a) the chose
state has no substantial relationdioiphe parties or the transamtiand there is no other reasonabl
basis for the parties’ choice, or) @pplication of the law of the chers state would be contrary to a
fundamental policy of a state whiblas a materially greater interéisan the chosen state . . .” Id.

at 465 (quoting 8§ 187(2) of theeERTATEMENT (SECOND) OF CONFLICT OFLAWS).
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Under the Nedlloyd’s analysismder Restatement § 187(2);@urt must first determine
“(1) whether the chosen state feasubstantial relationgthio the parties or #ir transaction, or (2)
whether there is any other reasdedinsis for the parties’ choice lafv.” 1d. at 466. If neither
prong of the inquiry is met, thehe court does not need to enfotice parties’ choice of law.
However, if either part of the test is met, thlea court must decide whether the law of the chose
state is contrary to a fundamental policy of Cahfa. If there is a conflict, the court must
determine whether California law has a materialager interest in the determination of the issug
than the chosen state. If Califta has a greater interest, thendbeart will not enforce the parties’
choice of law. _ld.

2. Application of Test

a. Substantial Relationship or Reasonable Basis and Fundamental Public
Policy

Simulados contends that the choice-of-lasvmion should not be enforced and Texas lay
should be applied instead, because Californsantmasubstantial relationship to the parties or
transaction and thus the first prong of Restatemé{7§2) is not met. Sintados argues that there
is no substantial relationshiath California because no portiar the project was conducted in
California, rather all actions occurred either ixd® or India, and Photon is incorporated in New
Jersey, with its principal place of business indndPhoton, however, contends its North Americg
headquarters are located in Sase, California and thus thasea substantial connection to
California. Furthermore, Photon contends thatwork was to be performed in California and
India, not Texas.

This Court must decide whethidwere is substantial relationship to California. A substant
relationship exists in a state whex party is domiciled, resides, is incorporated. Nedlloyd, 3

Cal. 4th at 467; see Cardonet, Inc. WIEorp., No. 06-cv-6637-RMW, 2007 WL 518909 (N.D.

Cal. Feb 14, 2007) (where defendant was incorpdrahd headquartered in New York, there wag

substantial relationship with New York to méle¢ first prong of § 187(2)); Hatfield v. Halifax

PLC, 564 F.3d 1177 (9th Cir. 2009) (fact that eypaas a UK company was enough to establish

substantial relationship betweEngland and the parties); Trust One v. Invest Am., 134 Cal. Apj
6
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4th 1302 (2005) (where a company was incorporatethad its principal place of business in
California, there was a substantialationship with California). Ithis instance, neither party is
incorporated nor headquartereddalifornia. The question is wether Photon’s San Jose office
suffices to establish a substantial relationship @igiifornia. In situations where a company is
incorporated and headquartered in two different states, eitheparation or principal place of

business in a particular stateshaeen deemed a substantialtreteship. _See Hambrecht & Quist

Venture Partners v. Am. Med. Internat., |88 Cal. App. 4th 1532, 1546 (1995) (“It does not

matter that, although incorporated in the chosatest party may have its principal place of
business in the forum state; tiparty’s ‘domicile’ in the chasn state provides a sufficient

relationship to support the choto&law provision.”);_ ABE CapiteCorp. v. Grove Properties Co.,

126 Cal. App. 4th 204, 217 (2005) (although the padyg a Delaware cporation, it had its
principal place of business in WeYork, giving it sufficient connd®n to New York). The Court
finds that Photon’s office in Salose, California, which is its paipal place of business in North
America, establishes a sufficient relationshighvihe state to upholdéeichoice-of-law provision
in the contract.

Additionally, the second prong of § 187(2)tbé Restatement is met, as applying
California law is clearly notontrary to any fundameadtpolicy of California.

b. Unconscionability
Simulados argues that even if the choic&awf provision meets thidedlloyd analysis, the

contract between the two parties is a contraeidbiesion and thus theatbe-of-law provision is

unenforceable and Texas’ laws should be applied instead. Under Nedlloyd and its progeny, the

weaker party to an adhesion contract mayichenforcement of a choice-of-law provision by
establishing that “substantial injustice” would ré$tom its enforcement or that superior power

was unfairly used in imposing the contragfashington Mutual Bank v. Superior Court, 24

Cal.4th 906, 918 (2001).
To determine whether a contract is onadihesion, courts analyze whether it is

procedurally and substantively unconscional@amura v. Kaiser Found. Health Plan, Inc., 17 Cal.

App. 4th 1284 (1993); Armendariz v. Found. HealtiidPsare Services, Inc., 23 Cal. 4th 83, 114
7
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(2000). Procedural unconscionability focusedamtors of oppression or surprise. Flores v.

Transamerica HomekFirst, Inc., 93 Cal. App. 46, 853 (2001). If a weaker party is presented

with a contract clause and told to “take il@ave it” without the oppdunity for meaningful
negotiation, then oppression is prasamd therefore the contractgsocedurally unconscionable.

Szetela v. Discover Bank, 97 Cal. App. 4th 1094, 1100 (2003). Substantive unconscionability

focuses on the fairness or one-sidedness of theimedmpute. _Id. To be unconscionable, such a

term must “shock the conscience” or be hamsbppressive. PinnacMuseum Tower Assn. V.

Pinnacle Market Development LL G5 Cal. 4th 223 (2012); SzedaeB7 Cal. App. 4th at 1100.

Simulados claims that the MPSA is stdmgially unconscionableecause Simulados was
not offered an opportunity to negotiate the terfdboton contends that there was no oppression
surprise, as both parties amphisticated merchants and thias not a “take it or leave it”
situation. The Court finds insufficient evidencestgport a finding of procedural or substantive
unconscionability.

Simulados, itself a software development camp was free to contract with any other
software provider to create a Mac-compliant \varf its software. Furthermore, the Contract
between the two parties appe#n be a detailed negotiated agreement, including specific
information about the project, making it unlikehat it is a “take it oteave it” situatior-
Additionally, the terms that Simudas points out to prove unconseability are routine contract
terms and Simulados does not offer any case law decreeing them to be unconscionable. Ma
contracts contain choice-of-law provisions as well as limitatiolabflity clauses and courts have
not found these clauses to be gahsally unconscionable as a matté¢ law. The contract does
not, as Simulados argues, prevent Simuladms frecovery in the ent of a breach. The
limitation-of-liability clause expressly allows foecovery of the total aount received by Photon.
As such, the Contract et unconscionable and not a contract of adhesion.

For all the reasons articuldtabove, the choice-of-law prewn is enforceable, California

law applies to this contract, and Simdda’ claim under the DTPA is dismissed.

! An example of a “take it or leave it" term is a mandatrbitration provision in an employee handbook, which
employees have to accept as a condition of continued employment. Kinteiyed HealthCare Services, Inc., 70
Cal. App. 4th 1322, 1329 (1999).
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C. Claims Arising Under the Uniform Commercial Code

Photon contends that Simulados’ claim that it is entitled to remedies outside the contrg

virtue of the UCC is implausible and must bendissed because Article 2 of the UCC applies only

to contracts for the sale of goodst services, and theo@tract between the gaas is for services.
Simulados argues that the Contract is for sakotifvare, which is considered a good, and thus t}
UCC applies. For the reasons outlined belowQbert will dismiss any claims arising from the
UCC.

The UCC applies to the transaction of goo@sl. Com. Code § 2102. The UCC defines
goods as “all things (includingpecially manufactured goods) whiare movable at the time of
identification to the contract for sale . . . ”"IC@om. Code § 2105. Applying the UCC to softwarg
poses a complex issue because transactionsfterase often combine elements of both goods an
services. As such, courts have arriveditierent decisions concerning whether software
transactions are covered by the UCC.

The primary test used by courts to deteerwhether software is a good under the UCC is
the predominant factor test, wieerourts look to théessence of the agreemt” on a case-by-case

basis to decide how to clzaterize the transaction. Ggv. Symantec Corp., No. C-12-00154-

CRB, 2012 WL 3116158, at *8 (N.D. Cal. July 2D12) (citing RRX Indus., Inc. v. Lab-Con,

Inc., 772 F.2d 543, 546 (9th Cir. 1985)). Coutermine whether the predominant factor or
purpose of the contract is rendition of service#h woods incidentally inveled, or is rendition of
goods, with labor incidentally involved.

Generally, courts have found that mass-poedi) standardized, generally available
software, even with modificatiorand ancillary services includéadthe agreement, is a good that

is covered by the UCC. In RRX Industries;.In. Lab-Con, Inc., the Ninth Circuit found that a

license for mass-produced software for use in nadiboratories wasowered by the UCC, even
when the software contract also provided for aagilservices such astning, repair, and system
upgrading._RRX Indus., 772 F.2d 543 (9th Cir. 198H)e court noted, “[h]ere, the sales aspect
the transaction predominates. The [services] wmidental to sale of the software package and

did not defeat characterization of the systera geod.” _Id. at 546. See also Gross, 2012 WL

9
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3116158, at *8-9 (where a user puaskhd and downloaded Symangegte-existing software from
the internet, this court determined that thesénce of the agreememtas the sale of a good);

Olcott Intern v. Micro Data, 793 N.E.2d 10@8d. Ct. App. 2003) (“generally-available

standardized software” was found to be a gmoder the UCC); Rottner v. AVG Tech. USA, Inc.,

943 F. Supp. 2d 222, 230 (D. Mass. 2013) (notiag tie sale of a downloadable computer
software is like a sale of tangible goods and tlatts nationally have consistently classified the

sale of a software package as the salegafaal for UCC purposes); AdueSys. Ltd. v. Unisys

Corp., 925 F.2d 670, 675-76 (3rd Cir. 1991) (notimat the majority of academic commentary
supports the view that software fitstivthe definition ofa good under the UCC).

Software may still be considered a goodrewhen accompanied by ancillary services,
which “are not substantially different frorfndse generally accompanying package sales of
computer systems consisting of hardware affivaoe.” Advent Sys., 925 F.2d at 676. Such

ancillary services include irgtation, training, and technicaligport. _See Dahlmann v. Sulcus

Hosp. Tech. Corp., 63 F. Supp. 2d 772, 775 (Bligh. 1999) (a contract for property

management systems incorporating hardwarewaodt, installation, traimg, and technical support

services for plaintiffs’ hotels vgaa contract for goods because the provisions for services were

incidental to the agreements for the systeaRresence v. Evolve, 190 F. Supp. 2d 159 (D. Mass,

2002) (a contract for software licensing whickaaincluded services was determined to be a
transaction for goods, as the software programsgelves were the essence of the parties’

agreement); Wachter Mgmt. Ga.Dexter & Chaney, Inc., 282 Kan. 365, 369 (2006) (even whe

incidental services such as modifications, ections, maintenance, training, and consulting were
provided with software, the secds would have been unnecesshtlye software had not been
purchased, so the transaction is predominantly for a good).

Even software adapted for specific needsl®esn considered a gooth Micro Data Base

Systems, Inc. v. Dharma Systems, Inc., 148 F.3d 649 (7th Cir. 1998), the Seventh Circuit

determined that the UCC governed a contracsdfitwvare where one party agreed to adapt its
software program for use in the other party’s systdime court noted thatdbor is a service” that

is part of the manufacture of every good anahegj “we can think of no reason why the UCC is

10
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not suitable to govern disputessamg from the sale of custom software.” Id. 654-55. Similarly,
the Third Circuit found that the software cowted for was a good where one party planned to
modify its existing software and hardware inéeds for the other party’s use. Advent Sys., 925
F.2d 670. The court noted, “[t]he fact that sgonegrams may be tailored for specific purposes
need not alter their status‘geods’ because the Code definitimeludes ‘specially manufactured
goods.” 1d. at 675. The Third Circuit found thaetadvantages of applying the UCC to software
transactions (namely uniformity on a range ofsjisms) and the importar of software to the
commercial world were strong policy arguments favgpthe application of the UCC and that the
majority of academic commentary espoused the Wmawsoftware falls under the UCC. Id. at

675-76._See also Commc’'ns Group, Inc. v. Wda@ommc’ns, 138 Misc. 2d 80, 83 (N.Y. Civ. Ct.

1988) (determining that a contract which pr@ddor the installation of specially designed
software equipment for one party’s telephane computer systems, including recording,
accounting and traffic analysiac optimizations, modules, buffetirectories and an operational
user guide was a transaction of software apint involving movabldangible and identifiable

products or goods); WaterfroRtoperties v. Xerox Connect, 8BC.C. Rep. Serv. 2d 809 (W.D.

N.C. 2006) (agreements for the provision of custom adapted pre-existing computer software and

attendant hardware were cratts predominately for goods, which are governed by the UCC).
On the other end of the spectrum, courtthia district and beyonddave determined that
certain software transactions are better defasesdervices and therefore are not covered by the
UCC. Where software is dgsied from scratch, or the transan is mainly for one party’s
knowledge and skills in creating software, the software is often ftuube a service rather than a
good.
In Systems America, Inc. v. Rockwé&bftware, Inc., No. C-03-2232, 2007 WL 218242

(N.D. Cal. Jan 26, 2007), the agreement enteredbetioeen the parties called for development gf
a final software product for reproduction afidtribution to one party’s customers. The

developing party developed newftseare to supplement existirgpftware, provided the source
code to an escrow agent, and retained all oviaergyhts to the softwareThe court determined

that the contract was for services, not gobesause the essence of the contract was the

11
Case No. 5:12-CV-04382-EJD
ORDER GRANTING MOTION TO DISMISS




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

development of software from scratch andghenting of a license for use of the softwarkl. at

*4. Where a contract required a party tsida, develop, and implement a tailored, highly

complex automated software system, that contvastdeemed to be for services, not goods. State

v. Lockheed Matrtin, No. C-036815, 2002 WL 995&84*18 (Cal. Ct. App., Jan. 25, 2002). This

district found that even in a situation whareagreement was made for production of physical
prototypes, since most of the price paid was ferdther party’s “knowledge, skill, and ability” to
develop software code and test prototypes, theemgent was for services rather than goods. TK

Power v. Textron, 433 F. Supp. 2d 1058, 1062 (N.D. ZEfl6). See also DaRrocessing Serv. v.

L.H. Smith Oil Grp., 492 N.E.2d 314, 318-19 (Irgt. App. 1986) (custom-designed accounting

software is not a good because no hardwaremwads/ed and the contract bargained for the
programmer’s “knowledge, skill, and ability” raththan standardized software); Pearl Inv. v.
Standard 1/0, 257 F. Supp. 2d 326 (D. Maine 20033ttam-made software is distinguishable fron
pre-existing software — even wittustom modifications and upgesl— and is a service); Multi-

Tech Sys. v. Floreat, No. Civ-01-132m02 WL 432016, at *3 (D. Minn. March 18, 2002)

(“work” toward “jointly developing” a new product s service . . . “the OC does not apply to an
agreement to design and develop a product, evampensation under that agreement is based

part on later sales of thatqutuct”); Wharton Mgmt. Grp. v. SiganConsultants, Inc., 50 UCC Rep.

Serv. 2d 678 (Del. Super. Ct. 1990)ftavare contract is for serwes where a party was hired for
its skills to “design, develop, and install compigeftware which would meet . . . specific needs
and objectives . . .").

In this instance, Photon was meant toduce a Mac-compliant version of Simulados’
existing Windows-based software and an internet web application. Based on an analysis of t
cases concerning the application of the UCC to software transactions, this Court determines 1

this particular case, Simulados contracted fomace and the UCC does not apply to this softwa

transaction. Following other courts, this Courtsithe predominance test on a case-by-case basi

2 The Systems America court distinguished the case froonizh8ystems, 148 F.3d 649, stating the customization ¢
the software in that case was only a small part of the transaction, Advent Systems, 925 F.2dréTbewbatract
contemplated limited customization of existing software, and RRX Indus., 772 F.2d 543, which innvsiakation of
preexisting software with minimal service.

12
Case No. 5:12-CV-04382-EJD
ORDER GRANTING MOTION TO DISMISS

hat




United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

to analyze a transaction that involves elements of both a good and a service. The Contract between
the parties calls for Photon to provide services, skills, and knowledge to customize Simulados’
existing product for sale to Simulados’ customers. Although customized software may still be
considered a good, here Simulados was not purchasing any software from Photon. Rather, Photon
was only providing services to modify Simulados’ already-existing software. As such, Simulados
was contracting only for the modifications, a service, and not for software as a separate good.
Thus, the UCC does not apply to this transaction and any claims arising from it are dismissed.
IV. CONCLUSION

For all the reasons stated above, the Court dismisses Simulados’ second and third causes of
action arising under the UCC and DTPA without leave to amend. Additionally, per Federal Rule
of Civil Procedure 12(e), the Court orders that Simulados must file a more definite statement of its
request for damages within 30 days of this order, showing that it can recover over $75,000 with the
remaining causes of action. Furthermore, Simulados must plead the claims of fraud and fraud in
the inducement separately and meet the heightened pleading standard of Federal Rule of Civil
Procedure 9(b). Simulados may only include additional causes of action in its amended complaint

in compliance with Federal Rules of Civil Procedure 15(a)(2) and 16(b)(4).

IT IS SO ORDERED
Dated: May 1, 2014

EQ.DOM

EDWARD J. DAVILA
United States District Judge
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