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[Tapital One, N.A. et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Doc.

NARPAT BHANDARI AND CHANDRA )  CaseNo.: C 12-04533PSG
BHANDARI, )
) ORDER DENYING PLAINTIFFS’
Plaintiffs, )  MOTION FOR PRELIMINARY
V. ) INJUNCTION
)
CAPITAL ONE, N.A,, et al. )  (Re: Docket No.6)
)
Defendand. )
)

In this mortgagdoreclosure actionPlaintiffs Narpat Bhandari and Chandra Bhandari

(collectively, “Plaintiffs”) seek to prevent foreclosurétbeir home andnove for preliminary

injunction. Defendants Capital One, N(ACapital One”) Chevy Chase Bank FSBCCB”), and

Mortgage Electronic Registration Systems, Inc. (collectively, “Defetsfpoppose the motion. On

October 16, 2012, the parties appeared for hearing. After considering the jhaies) and

arguments, the court is not persuaded that a preliminary injunction is warrantédte FEasons

discussed below, the motion for preliminary injunction is DENIED.
. BACKGROUND

A. Factual History

In 1996,Plaintiffs obtained a loan from Bank of America on real property located at 145

Deer Park Court, Los Gatos, California (the “Property”). Plaintiffs signBeed of Trushgainst
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the Property to secure a Promissory Note in the amount of $1 nfilletween December 27,
1997 and July 28, 2004, Plaintiffs refinanced their loan with six first mortgages andettwed s
mortgages.

On November 14, 2005, Plaintiffs refinanced their home loan and sigbedd of Trust
against the Property to secarBromissoryNotein the amount of $4,570,26Plaintiffs also
sighed aSubordination Agreement against the Property in the amount of $950,000.

In April 2008,CCB, Capital Onés predecessen-interest,grantedPlaintiffs a loan
modification® In July 2008, November 2008, and April 2009, Plaintiffs again sought loan
modificationsbut CCB deniedll of theirrequests.

Plaintiffs failed to makéhe monthly minimum paymentsnd as a result, a Notice of
Default was recorded on June 3, 2608aintiffs owedCCB $134,315.

In 2009, Capital One acquired CCB. In July 2009, Plaint#tgiested a new loan
modification and were advised by Bill CallahainCapital Onethat consideration of their request
would not occur until they stopped making monthly payménts.

On September 12, 200Plaintiffsrecordedaloan modification agreemeftTheloan
modification occurreavhentheloan was set to become a fully amortizomge because the unpaid

principal balance had reached the maximum allowed. The new loan modification @greem

! SeeRequest for Judicial Notice (“Request”), T 1, Exh. A.

*See id.f 2, Exh. B.

*See id., B, Exh. C.

*See id., %, Exh. D.

®>Declaration of Alissia Brunson-Matthews in Support of Defendants Capital Oney Chase
and MERs’ Opposition to Plaintiffs’ Request for Preliminary Injunction ¢f&ronMatthews
Decl.”), T 4.

® SeeBrunsonMatthews Decl. 11-6.

"SeeRequest, 1 6, Exh. F.

® Declaration of Narpat Bhandari in Support of Ex Parte Application for TemporatyaiRéng
Order and Order to Show Cause re Preliminary Injunction (“Bhandari D&EB?)

°SeeRequest, 1 5, Exh. E.
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allowed for anew maximum- 115 percent of the original loan amount totaling $5,255,730. Under

the loan modification agreement, Plaintiffs agreed to make minimum monthly payrhents o
$16,749.65.

On July 8, 2009, a Substitution of Trustee was recorded, substituting TD Service
Company*° In November 2009, Capital One advised Plaintiffs that they did not qualify for a nd
loan modification'* On December 9, 2009, a Notice of Trustee’s Sale was rectr&taintiffs
owed Capital One $5,394,589A trustee’s salef the Property was scheduled to be held on
December 29, 2004

In December 2009, Plaintiffs paid Capital One $175,000 pursuant to a forbearance
agreement? At thattime, Plaintiffs also tendered a document entitl®ESPA, Qualified Written
Reques{“QWR”), Complaint, Dispute of Debt and Validation of Debt LettérOn January 21,
2010, Capital One responded to Plaintiffs’ QWR.

In February 2010, Plaintiffs requested a new loan modification and provided Caypgtal O
with all of the requested documenfdNarpat Bhandari spoke with Labna Khan of Capital One

who advised him that “you do not need to worry, you will be approved for modification.”

v SeeRequest, T 7, Exh. G.
"' SeeBhandariDecl., 1 7.
12SeeRequest, T 8, Exh. H.
P See id.

“SeeBhandari Decl., 1 7.
“See idat 1 8.

* SeeSupplemental Declaration of Alissia Brunson-Matthews (“Brunson-MattiSapgl. Decl.”),
1 10.

7See id.
18SeeBhandari Decl.at 9 910.
¥Seeidat T 11.
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On April 26, 2010, Capital One denied Plaintiffs’ request foewloan modification
because they did not meet the requisite income critéAiarustee’s salef the Propertyvas
scheduled to be held on May 17, 2G10.

To avoid foreclosure, Plaintiffs agreed to fizgpital One$93,000 before May 15, 2010
and to make monthly payments of $28,240.17 for fifteen months pursuant to dadibarace
agreement? Plaintiffs believed that the forbearance agreement reflected an understiénading
Capital One would modify their loan andset the monthly paymentdCarl Locke of Capital One
confirmed toPlaintiffs that pursuant to the forbearance agreement Capital One would (1) modi
the loan and waive any default existing prior to the forbearance agreemeaingate the loan on
its original terms; (3) remove the Notice of Sale on the Property; and €4 pafyyust 2011, their
monthly payments would be $6,000 -7,G40.

From May 2010 to August 2011, Jennifer Matthews, Tracey Thompson, and Karen
Gustavsorirom Capital One alprovided assurancés Plaintiffs that after the term of the
forbearance agreemesded, the monthly payments of $12,667.34 would be reduced by half
based on a new interest rate of three perCent.

In October 2010, Plaintiffs’ next request for a loan modification was denied on the groy
that Plaintiffs’ liquid assets exceeded the maxinallowable amount under any modification

plan?® On October 22, 2010, a Rescissiomotice of Default was recordéd.

% SeeBrunson-Matthews Decl., 1 10, Exh. 3.
# SeeBhandari Decl., T 14.

*See id.

# SeeBhandari Decl., T 14.

#See id.

*See idat T 15.

¢ SeeBrunson-Matthews Decl., 1 11.

’SeeRequest, 1 9, Exh. I.
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On November 22, 2010, Capital One sent Plaintiffs a letter explaining how thadmhnk
calculated theimortgage payments and princigal.

Following Plaintiffs’ nextrequest fora loan modification in May 2011, Capital One denied
it becausélantiffs’ liquid assets exceeded the maximum allowable amount for any mbdifica
plan? Plaintiffs’ request for an exception was similarly deri&d.

In October 2011, Capital One offered Plaintiffs a new repaymentpRimintiffs,
however, did not make any payments und&f it.

In December 2011, Capital One offered Plaintiffs a new repayment pl&dmitiffs later
advised Capital One they couldtradfordthe proposed payments under the repayment plan
instead, they requested a new loan modificatfon.

In March 2012, Plaintiffs requested a new loan modification and Capital One sard the
new packagé’

In April 2012, Plaintiffs advised Capital Otfeat theywanted to proceed with a short sale
of the Prgerty and sought to postponé&rastee’s salé® Capital One advised Plaintiffs that the
trustee’s sale would not be postponed until a short salet@ftebeemade and acceptéd.

On May 11, 2012, an Assignment of the Deed of Taunsta Notice of Default was

recorded’’

8 SeeBrunsonMatthews Decl., 1 12, Exh. 4.
* SeeBrunson-Matthews Decl., 1 13.

¥ See id.

% SeeBrunson-Matthews Suppl. Decl., T 13.
2 See id.

¥ SeeBrunsonMatthews Decl.f 14.

% See idat T 15.

¥See idat T 16.

*®See id.

$"SeeRequest, 11 10-11, Exhs. J, K.
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On July 2, 2012, Plaintiffs provided Capital One with a new loan modification package,
including all requested documerifs.

On July 5, 2012, a Substitution of Trustee was recotti€h August 7, 2012, The Notice
of Trustee’s Sale was record&d.

On July 27, 2012, Plaintiffs’ counsel, Mahesh Bajoria (“Bajoria”), requested on loéhalf
his clients a breakdown of monthly mortgage payménts.

On August 29, 2012, Capital One denied Plaintiffs’ request for a new loan modification
because their liquid assets exceeded the maximum allowable amount for arigatiodiplan??

A trustee’s sale was scheduled to be held on September 4**2012.

On September 20, 2012, Capital One deRikdhtiffs’ request for a new loan modification
because their liquid assets exceeded the maximum allowable amount for arigatiodiplan®*

As of October 4, 2012, Plaintiffs owe $362,520.32 on their home*foan.

B. Procedural History

Plaintiffs filed thisaction onAugust 24, 2012 in Santa Clara Superior Court. The complg

lint

allegesclaimsfor: (1) Holder in Due Course; (2) Fraud; (3) Breach of Oral and Written Contrgcts;

(4) Civil Conspiracy; (5) RESPA; (6) violation of Equal Credit Opportunity Ac};Breachof the
Implied Warranty of Good Faith and Fair Dealing; (8) Rescission/Cancelld®n)CL; (10)

Breach of Fiduciary Duty; (11) Quiet Title; (12) Promissory Estoppel, @8¢laratory or

% SeeBrunson-Matthews Decl., T 17.
¥ SeeRequest, 1 12, Exh. L.
“SeeRequest, T 13, Exh. M.

“ SeeDeclaration of Mahesh Bajoria in Support of Ex Parte Application for Temporatyaiteng
Order (“Bajoria Decl.”), § 7.

2 SeeBrunsonMatthews Dek, 1 17, Exh. 5 (Capital One’s letter confirming denial of Plaintiffs’
request for a new loan modification dated August 31, 2012).

3 SeeBhandari Decl., § 25.

* SeeBrunson-Matthews Decl., § 18, Exh. 6 (Capital One’s letter confirming denitdiofiffs’
request for a new loan modification dated October 4, 2012).

4 SeeBrunson-Matthews Decl., § 19.
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Injunctive Relief;and (14) Accounting. On August 29, 2012, Defendants removed thetacasge

federal court

On August 31, 2012, Plaintiffs moved for, and the court granted, a temporary restrainir
order?® On September 7, 2012, the parties stipulated to continue the hearing on Plaintifis’ mo}
for preliminary injunctiorexplaining that they were exploring loan modificatfén
Notwithstanding those efforts, however, Defendants filed an opposition to fdamwtion for
preliminary injunction*® On October 9, 2012, Plaintiffs fileteir reply defending only the
following claims: (1) Promissory Estoppel; (2) Breach of the Covenant of Gotbdara Fair
Dealing; and (3) RESPA’ Based on Plaintiffs’ replythe court assumes that Plaintiffs are no
longer pursuing thbalanceof thar claims.

II. LEGAL STANDARDS

The issuance of a preliminary injunction is committed to the discretion of the district
court>® A preliminary injunction is “an extraordinary remedy that may only be awarden a
clear showing that the plaintiff is entitled to such relf“The proper legal standard for
preliminary injunctive relief requires a party to demonstrate (1) ‘thad hieely to succeed on the
merits, (2) that he is likely to suffer irreparable harm in the absence ahiraly relief, (3) that
the balance of equities tips in his favor, and (4) that an injunction is in the public ifitéest
Following Winter,the Ninth Circuit made clear that “to the extent [its] cases have suggested a

lesser standard, they are no longer controlling or even viable.”

**SeeDocket No. 11.

“"SeeDocket No. 13.

* SeeDocket No. 20.

* SeeDocket No. 26.

* See Indep. Living Ctr. of S. Cal., Inc. v. Maxwillly, 572 F.3d 644, 651 (9th Cir. 2009).
*Winter v. Natural Res. Def. Council, In655 U.S. 7, 22 (2008).

2 Stormans, Inc. v. Seleckg86 F.3d 1109, 1127 (9th Cir. 2009 (citMgnter,555 U.S. at 20).
3 Am. Trucking Ass’ns, Inc. v. City of Los Angelés F.3d 1046, 1052 (9th Cir. 2009).
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l1l. DISCUSSION
A. Request for Judicial Notice

Defendants request judicial notice of the following: foreclosalateddocuments recorded
in the Santa Clara County Recorder’s Office (Exh$4)A Plaintiffs do not object.

Defendants have not requested that the court take notice of disputed facts within the
documents, and the court will not rely on facts contained thd#raireasonably may be subject to
dispute>® The authenticity of the foreclosure-related documents is not in dispute and may be
verified by resort to the public recordDefendants’ request for judicial notice is GRANTED as t
all of those documents.

B. Motion for Preliminary Injunction
1. Likelihood of Success on the Merits
a. Promissory Estoppel

Plaintiffs contend that the forbearance agreement evidences Capitalp@meiseto them
to suspendurther foreclosure proceedings as long as Plaintiffs complied with tine tdrthe
agreement and the agreement remained in effect. Plaintiffs also contend that b2, @30,
Capital One confirmed to them that completion of the forbearance agreemsdtr&iostate the
loan and that an adjustment of it would not be necessary during the effective termgoéémeemt.
Defendants also promised that Plaintiffs’ compliance with the agreenoeitd We reported
favorably on their credit report. After tiedfectiveterm of the forbearance agreement ended,
Defendants nevertheless proceeded with foreclosure proceedjaigst the Property.

Defendantdirst respond thaPlaintiffs’ inability to tender full payment on the loan is fatal

to their motion. Under welkstablishedCalifornia law,debtors must make a valid and viable tend

*See Lee v. City of Los Angel25) F.3d 668, 689 (finding the district court erred in relying on
disputed facts contained within documents that otherwise were the proper sujyjdatiaff
notice).See alsd-ed. R. Evid. 201(b).

5 SeeFed. R. Evid. 201(b)(2).
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of their full outstanding indebtedne¥sBy failing to makesucha tenderPlaintiffs lack standing to
ask for relief in equity when they themselves have not acted equitably.

As for the promissory estoppel claim, Defendants argue tfatstfor many reasons.
Plaintiffs are unable to establish that Capital One made them a promise netlos®ion the
Property. And even if they could establish such a prom&seeven madehe claim nevertheless
fails because under California law, the statute of frauds requires that aeynagt for a purchaser
of real property to pay an indebtedness secured by a mortgage af destiupon propertynust
be in writing. The forbearance agreemigself contradicts Plaintiffsclaims because it plainly
states that‘This Agreement May Not Reinstate the Loan” and the agreement “shall not be
construed as a discontinuance of the foreclosure action by the Lender.” Anytqaiqrai
representationsybCapital One personnel to Plaintitise expressly contradictéy boththe Deed
of Trust andlie express language of the forbearance agreement. Defendapistisut that
Plaintiffs have not established that they changed their position in reliaracgyohCapital One’s
purported representations.

The court agrees with Defendants but onlyarntfAs for Defendants’ firseargument that
Plaintiffs’ motion fails because they have not tendered the full amount of the ¢oats, lcave
recognized variousxceptions to the tender ruleUnder these circumstances, the court cannot fi
error in Plaintiffs’ failure to allege compliance with the tender rule.

As for theclaim of promissory estoppel, however, the court is not convinced that based
this record that Plaintiffs have established that Capitalé9ae made thenng clear and

unambiguous promideeyond the terms of the forbearance agreemiéjtpromise is an

*See, e.g., Abdallah v. United Savings Bd3kCal. App. 4th 1101, 1109 (1996 CIl ReHab
01v. E&G Invs, 207 Cal. App. 3d 1018, 1021 (198&paffney v. Downey Sav. & Loan0 Cal.
App. 3d 1154, 1165 (199; Karlsen v. American Savings & Loan Asd5,Cal. App. 3d 112, 117
(1971);Gavina v. Smith25 Cal. 3d 501, 505-506 (19448ipe v. McKenn&8 Cal. App. 2d 1001,
1006 (1948).

> See Tamburri v. Suntrust Mortg., InNg. C-11-2899-EMC, 2011 WL 6294472, at *4-5 (N.D.
Cal. Dec. 15, 2011) (finding multiple “exceptions and qualifications counsel againskatbla
requirement of the tender rule at the pleading stage” based on a review of statkeasidchse
law). See alsdDgilvie,2012 WL 3010986, at *6 (declining to apply the tender rule at the early
pleading stage)NG Bank v. AhniNo. C-09-995-THE, 2009 WL 20893965, at *2 (N.D. Cal. July
13, 2009 (same).
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indispensable part of the doctrine of promissory estoppel. The cases are uniform inthaldinig
doctrine cannot be invoked and must be held inapplicable in the absence of a showing that a
promise has been made upon which the complaining party relied to his prefidibe.promise
must ke “clear and unambiguous in its term&“To be enforceable, a promise need only be
definite enough that a court can determine the scope of the duty, and the limitewhaece

must be sufficiently defined to provide a rational basis for the assesshumages® “[A]
promise that is vague, general or of indeterminate application is not etlertt®arhe express
terms of the forbearance agreement are unambiguous in stating that the loan wbeld not
reinstated and that the agreement could not be construed as a discontinuance aldsartre
action. While there is some ambiguity as to certain oral representations m@dpitay One
representatives to Plaintiffs that arguably contradiceipress terms of thferbearance
agreement, their promises are far from clear and unambigliceslleged statemerity Capital
One personne&ppeaion their face to be speculative and evidence that someone, other than
themselves, was making the final decision regarding loan modification. Inoadditilike

plaintiffs in Garcia v. World Savings, FSBPlaintiffs here cannot establisinydetrimental
reliance.Plaintiffs allege that from May 2010 to August 2011, Capital One representaikieks
reassurances to Plaintiffs that their loan would be modified but in both October 2010 and May
2011, Capital One informed Plaintiffs, officially and repeatedly, that theiwrwauld not be
modified because their liquid assets exceeded the maximum allowable undesdifigation

plan. The court therefore is not persuaded that Plaintiffs have establishdthadikef success on

the promissory estoppel claim.

*Div. of Labor Law Enforcement v. Transpacific Transp. 68.Cal. App. 3d 268, 277, 137 Cal.
Rptr. 855 (1977).

*Laks v. Coast Fed. Sav. & Loan As$0,Cal. App.3d 885, 890, 131 Cal. Rptr. 836 (1976).
® Garcia v. World Sav. FSB83 Cal. App. 4th 1031, 1045, 107 Cal. Rptr. 3d 683 (2010).

® Aguilar v. Int'l Longshoremen’s Union Local No. H&6 F. 2d 443, 446 (9th Cir. 1992) (internal
citations omitted).

2183 Cal. App. 4th at 1041-1043.

10
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b. Breach of the Covenant of Good Faith and Fair Dealing

Plaintiffs contend that Defendants breached the covenant of good faith and faig dgali
failing to modify Plaintiffs’ home loan despite their many promises to the contraguehy turn,
Plaintiffs endeavored to comply with Defendants’ demands for information and documents.
Despite Plaintiffs’ repeated requests for an accounting, Defendanitsedetd respond and explain
details related to fifteen monthly payments$28,240.17, a down payment of $93,000, and
promises that their monthly payments would be reduced to $6,000-7,000 per month.

Defendants respond that the operative agreement governing this clagbisdd of Trust.
Because Plaintiffs are in default, the Deed of Trust authorizes the comnesnagmonjudicial
foreclosure proceedings against them.

While the court is not persuaded that Plaintiffs have established a likelihooctesson
this claim, Defendants’ contention that the claim relates to the Deed of Truatsapgerrect.
Plaintiffs allegethat Defendants made numerous promisesdm tomodify the loan. More
problematichan anything elséhowever, iflaintiffs’ failure to identiy the operative agreement
from which thér covenant of good faith and fair dealiclgim arises. Based on Plaintiffs’
declaration, it appears that the numerous promises that they reference ineladd agreements
made by Capital One representativedting aside the fact that none of these oral representatior]
satisfy the statute of frauds under California law, the allegations as gteadt establish a claim
for breach of the covenant of good faith and fair dealing. As a result, Plaintifsbgestablished
a likelihood of success on this claim.

c. Violation of Real Estate Settlement Procedures Act RESPA")

Plaintiffs allege that Defendants violated RESPA when they failed to timelgrrésp

their QWR. Under RESPA, Defendants were obligated ta@gledge receipt of the request

within 20 days and to respond substantively to the request within 60 days. Defendants did ne

11
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As a result, Plaintiffs may have paid more than a@sallyowed andheyhave suffered negative
consequences to their cred@ports.

Defendants respond that PlaintifRESPAclaims, one against CCB and the other againsi
Capital Onebothfail. With respect tahar claim againsCCB, whether Plaintiffs allege a RESPA
claim under 12 U.S.C. Section 2605(b) or (c) or 12 U.S.C. Sections 2607 or 2608, they are tir
barred. CCB’s loan to Plaintiffs originated in November 20% @RESPA claim under 12 U.S.C.
Section 2605(b) or (a¥ subject to a thregear statute of limitations. To the extent that Plaintiffs
allege a RESPA clai under 12 U.S.C. Sections 2607 or 2608, it is subject to gearestatute of
limitations.

With respect to Capital One, Plaintiffs allege that it failed to respotietQ WR dated
June 23, 2008 Defendants dispute that Plaintiffs haatablished that the QWRas ever sent or
received. And eveassuming thahe QWR was sent, Defendants argue that it is not valid becad
the request is unrelated to servicing or servicing errors of the loan. Defeadgun that Plaintiffs’
request dog not fall within the meaning of “servicing” because “servicing” relates teivety
any scheduled periodic payments from a borrower pursuant to the terms of any loah . . . a
making payments of principal and interest and such other payments with respecnotimts
received from the borrower as may be required pursuant to the terms of th&' Dafehdants
also dispute that the QWR is valid one because Plaintiffs did not state why libggdéhat the
account wa in errorthey did not provide stitient detail to the servicer regarding other

information sought by the borrower, and they did not allege actual dafitages.

8 SeeDocket No. 1 (Exhibit C to the complaint is an unsigned QWR dated November 10, 2009).

#12 U.S.C. Section 2605(B).

% See, e.g., Phillips v. Bank of America CoiNn, C 10-0400 JF (HRL), 2010 WL 1460824, at *4
(N.D. Cal. Apr. 9, 2010).
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A request must meet certain criteria in order to constitute a QWR under 12 82805
(e). A QWR requests information relatingthe servicing of a loaff It is something other than
notice on a payment coupon or other payment medium, supplied by the s&riticeust provide
sufficient information for the servicer to identify the naamel account of the borrow&tFinally,
it musteither include a statement of the reasons for the borrower’s belief, to theapfibcable,
that the account is in error or provide sufficient detail to the servicer ragasthier information
sought by the borrowér.

Under RESPA, loan servicers

halve] a duty to respond to a borrower’s inquiry or ‘qualified written request.’
12 U.S.C. 8§ 2605(epA qualified written request is a written correspondence
that enables the servicer to identify the name and account of the borrower.
12 U.S.C. 82605(€e}j. It also either includes a statement describing why

the borrower believes that the account is in error or provides sufficient detalil
to the servicer regarding other information sought by the borréavérhe

loan servicer is required to respond by making appropriate corrections to the
borrower’s account, if necessary and, after conducting the investigation,
providing the borrower with a written clarification or explanation.

12 U.S.C. §2605 (e)(2}°

The court finds that Defendants’ argumentsudtienately persuasive. PlaintiffRESPA
claim against CCBppears to beme-barred.As for theclaim against Capital OnBefendants do
not appear to dispute that they never responded to Plaintiffs’ purported June 23, 2009VQWWR.
the court is not persuadég Defendants’ argumentisat Plaintiffs’ QWR does not relate to
servicing or servicing errors, the court agreesttaQWR lacks specifieasons why Plaintiffs
believed that their account was in error and any actual damages. Thes@Wjuest by Century

21 Financial Services and addressed to Capital One/CCB seeking to audit, andptal€Ode

012 U.S.C. 82605(e)(1)(A).

712 U.S.C. § 2605(e)(1)(B).

%12 U.S.C. § 2605(e)(1)(B)(i).

#12 U.S.C. 8§ 260&)1)(B)(ii).

“Keen v. Amer. Home Mortgage Servicing, 1664 F.Supp.2d 1086 (E.D. Cal. 2009).

13
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audit, the accountingnd servicing of the BhandarisiortgageThe QWR merely states: “They arg
disputing the validity of the current debt you claim that is oweédlaintiffs do not indicate
whether subsequent correspondence was ever provided to Capital One specifying adtptint
may have been errar the results of their own audit. Under theseumstances?laintiffs have
not established a likelihood success on these claims

Because Plaintiffs have not established a likelihood of success onthey @laims, this
factor weigls in favor of Defendants.

2. lrreparable Harm

Plaintiffs maysuffer irreparable harm if Defendants commence foreclosure proceedings
the Property and they are forced to vacate their Hgmkintiffs state that their down payment an
the value of any improvements they have made on their home will be lost.

This factor weighs in favor of Plaintiffs.

3. Balance of Equities

Based on the above, Plaintiffs cannot establish that the balance of equitiebeip fawvor.
Plaintiffs have not established the likelihood or prevailing on any of their cldifss factor
weighs in favor of Defendants.

4. Injunction is in the Public Interest

Except for demonstrating that Plaintiffs will be irreparably harmed if an itpmis not
grantedand they are forced to vacate from their hoRlaintiffs have not established that any of
the other factors weigh in their interest. Plaintiffs thus have not shown thé@nhgran injunction

here is in the public intere§t This factor weighs in favor of Defendants.

" SeeDocket No. 1, Ex. C.

2SeeMesde v. American Brokers Condip. C 09-02418, 2011 WL 1883706, at *2 (N.D. Cal.

Jun. 30, 2009) (“Foreclosure may constitute irreparable haBe®.also Sundance Land Corp. v.
Comty First Fed. Sav. & Loan Ass840 F.2d 653, 661 (9th Cir. 1988) (holding that foreclosure
real propety constitutes irreparable harm).

®See, e.g., Beutel v. Wells Fargo Bank, NN&.,11CV-4357-LHK, 2011 WL 5025118, at *6
(N.D. Cal. Oct. 20, 2011).

" Cf. Paik v. Wells Fargo Bank, N.Alp. C 10-04016 WHA, 2011 WL 109482, at *5 (N.D. Cal.
Jan. 13, 2011).
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The threat of irreparable harm alone doesjuastify issuing a preliminary injunction. In
light of the absence of the likelihood of Plaintiffs’ success, the balance ofeedaitavor of
Defendants, and no real public interest in favor of an injunction, the court does rtbafiad
preliminaryinjunction is warranted®

IV. CONCLUSION

Plaintiffs’ motion for preliminary injunction is DENIED.

IT 1S SO ORDERED.

Dated: 11/ 21/ 2012 Pl S. AP

PAUL S. GREWAL
United States Magistrathudge

> SeeWinter,555 U.S. at 22 (holding that “[i]ssuing a preliminary injunction based only on a
possibility of irreparable harm is inconsistent with our characterizationusfative relief as an
extraordinary remedy that may only be awarded upon a clear showing thatitiiéf g entitled to
such relief).

15
Case No.C 12-04533FSG
ORDER




	UNITED STATES DISTRICT COURT
	NORTHERN DISTRICT OF CALIFORNIA
	SAN JOSE DIVISION

