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10 SAN JOSE DIVISION
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€ 11 || NARPAT BHANDARI AND CHANDRA ) CaseNo.: C 12-04533PSG
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o 8 12 ) ORDER DENYING PL AINTIFFS’
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eg 13 v )  PENDING APPEAL
35 )
a8 14 ) (Re: Docket N0.37)
D c CAPITAL ONE, N.A,, et al. )
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52 1
5 In this mortgage foreclosure action, Plaintiffs Narpat Bhandari and ChBherehri
L 18
(collectively, “Plaintiffs”) move foran injunction pending appeal of an order denying their motion
19
for preliminary injunction. Defendants Capital One, N.A., Chevy Chase Bank FSB,@atgble
20
Electronic Registration Systems, Inc. (collectively, “Defants”) oppose the motion. On
21
November 30, 2012, the parties appearea foearingscheduled on shortened time. Having
22
reviewed the papers and considered the arguments of counsgiffRlanotion forinjunctionis
23
DENIED.
24
On November 26, 2012fter full briefing and an extended hearing, the court denied
25
Plaintiffs’ motion for preliminary injunctiori.Plaintiffs had sought to prevent foreclosure of real
26
27 ! SeeDocket No. 36. A more complete recitation of the facts underlying the partgsitdiis
provided in the November 26 order, as well as the court’s August 31, 2012 order grantititisPlaj
28 a temporary restraining ordé&eeDocket No.11.
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property located at 14530 Deer Park Court, Los Gatos, California (the “PropBag8d on the
coutt’s order, Defendants have n@eheduled a Trustee’s Salkthe Property to be held on
December 5, 2012. Plaintiffs intend to appeal the November 26 orddreartbremovefor
injunctionbarring any trustee’s sapending apped According to Plaintiffsfailing toenjoin the
salewill irreparably harm them because they will have lost their home, approximatetynfiion

in equity, and any improvements they have made. Plaintiffs note that realtpieparique and

money damages would be inadequate to make them whole in the event they prevail oh appeal.

Plaintiffs also note thatalifornia’s nonjudicial foreclosure statutegsould make t excesdingly
difficult for themto set aside a trustee’s séle.

Defendants resporttiat Plaintiffs have not met tliequirementgor the court to grant an
injunction. Because the November 26, 2012 order relies essentially on factual fituengsith
Circuitwould apply a “clearly erroneous” standard of review. Plaintiffs have not even iddntifi
what it considesto beclearlyerroneous in the court’s November 26 oraledinstead focus
exclusivelyon thealleged irreparable harm that would follow from the s@las deficiency alone
is fatal to Plaintiffs’ motiorfor injunction. Even if this were not so, none of the otkquirements
for an injunctiorhave been met eithdfirst, Plaintiffs will not be irreparably harmdzkcause they
may simply reinstate the loan by paying the deficiangyayments totaling $407,701.20.
Plaintiffs’ bank records reflect thate have at least $1.4 million in cash. Secohd ltalance of
equities favor Defendants. Plaintiffs’ 2008 appraisal report suggestingaliey$34 million in
equity that would be lost in the sale is no longer valid. The market conditions in theateal es
market have since changsuabstantially since 200&hd a more recent appraisal of the Property
prepared on February 17, 2012 values the Property at $5,472,750. Ridaxiffs themselves

haveconceded that their home is worth no more than $4 million, probablyPlegstiffs’

2 At the time of their motion and hearing on the motion, Plaintiffs had yet to file theireNaitic
Appeal, but have since de®. SeeDocket No. 44. The court will proceeddddress the merits of
the pending motion without decidinghether a notice was in fact requiredasivance.

¥ See Sundance Land Corp. v. Community First Federal Sav. And Loan8¥€sm2d 653, 661
(9th Cir. 1988).

4SeeCal. Civ. Code Section 2924.
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argument that they should be permitted to sell their Property in excess of the piesetrve their
equityis thereforeunfounded. ThirdPlaintiffs do noteven addresthe public interesn their
motion.

The court agreesitih DefendantsBefore issuingan injunction pending appeal pursuant to
Fed. R. App. P8(a) trial courtsin the Ninth Circuitmust consider the following factors: @)
strong likelihood of success on the meriy;the balance of irreparable haend(3) the public
interest ingranting the injunctioni As to thefirst factor— likelihood of success on the meritthe
court addressed this factatlength in the November 2@rderand concluddthat Plaintiffs could
not establish a likelihood of success on any of their cldiSignificantly, either in their papgor
at the hearing on November 30, Plaintiffs did not identify everlelad or factuaérror in the
November 26 ordeNor did Plaintiffs identify any previous instance of the Ninth Circuit or any
trial court issuing any injunction pending appeal in the absence of any demonstratiwr of the
underlying order’s analysis. As to the second faetehether the balance of irreparable harm
favors movants the court also addressed this fastothe November 26 order and concludiealt
if Defendantdoreclogd Plaintiffs_ maysuffer ireparable han in that they might lose their initial
equity in the form of their down paymesmdthe value of any improvements they have made on
their home. But in response t@f@ndantsevidence that any such equity no longer exisisedon

the substantial decline in the value of the property, Plaintiffs offered no respasgo the third

factor— whether the public interest favors granting the injunction — the court previously faind {

even if Plaintiffs could establislreparable harm, Plaintiffs had not established that any other
factors weighed in their interest. Haviagainconsidered the merits of Plaintiffisiotion for
preliminary injunction and determedagainthat theycannot establish a likelihood of success on
their clains, the court must once again conclude that the public’s interest does not favor grant

aninjunction and further delaying foreclosure proceedings.

> See Warm Springs Dam Task Force v. Gribb65 F.2d 549, 551 (9th Cir. 197 Bee also

Digital Communications Network, Inc. v. AB Cellular Holding LLC dba AT&T Wireless $eyvic
No. 99-5418 CM (AJWX), 1999 WL 1044234, at *3 (C.D. Cal. Aug. 19, 1999) (referring to twg
standards, the standard for granting a stay pending appeal and the standardrfe adsan
injunction pending appeal, to evaluate a motion for injunction pending appeal).

6 SeeDocket No. 36 at 8-14.

Case No.: C 2-04533PSG
ORDER

ing




United States District Court
For the Northern Distriadbf California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o o N B O

In sum, # of the factoramandated by the Ninth Circuit when considering an injunction

pending appeadeigh in Defendants’ favoNo matter the uiortunate effect of the proposed sale,

these factors must be respected. Based on the record presented to the court, @m sijupbtis

not warranted.
IT IS SO ORDERED.
Dated: 12/ 3/2012
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United States Magistratiudge




	UNITED STATES DISTRICT COURT
	NORTHERN DISTRICT OF CALIFORNIA
	SAN JOSE DIVISION

