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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
s 10 SAN JOSE DIVISION
c
s 11 DAVID TRINDADE )  CaseNo. 5:12ev-04759PSG
53 )
a0 12 Plaintiff, )  ORDER GRANTING TRINDADE 'S
O )  MOTION FOR DEFAULT
cg 13 2 ) JUDGMENT
B 5 )
AA 14 || REACHMEDIAGROUP, LLG ) (Re: Docket No.80)
= )
5O 15 Defendant )
25 16 )
.*qé) % 17 Before the court i®laintiff David Trindadé& motion for dfaultjudgment’ Defendant
mE=
LBL 18 Reach Media Group, LL@as not filed any oppositiorHaving reviewedhe motion and the
19 record the court GRANTSTrindade’s motion for efaultjudgment?
20 |. BACKGROUND
21 On September 12, 2012, Trinaafiled this suit as a putative class action, alleging that
22 . - :
RMG made, or had made on its behalf, unsolicited text message calls to Trindade and the othe
23
24
25 ||+ seeDocket No. 80.
26 2 Because the court has obtained consent of all parties to the case, this cosseggasediction
27 to make a casdispositive ruling on Trindade’s motion for default judgment.
See28 U.S.C. § 636(c). Third-party defendant Eagle Web Assets, Inc. has not been served and
28 thus is not party to the case.
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members of theutative clas$. The allegedext message calls stated trexiders were offering
cashloans and directed recipients to information collection and paydayfteamwebsites’
Trindace allegel that RMG’s actions violated the Telephone ComsuProtection Acand sought
injunctive relief statutory damages, costsd attorney’s fees.

OnNovember 1, 2012, RMG filed its answeRMG admitted that, as part of its business
as a “publisher networkit generatedeads”by contractingwvith third-party publishers to advertise
payday loan offers to consumers through text messdgB8G also achitted that it ownedwo of
the websites alleged in the compldinRMG denied, however, thatgeneratedeads “by making
text message calls or having them made on its behalf to drive consumers to infonoliéiction
websites and payddgan offers or that it made, or had made on its behalf,ahegedtext
message call3.

On November 15, 201 RMG filed a crossomplaint against thirgarty Defendants

RyanLenahanKyle Dannaand EagléVeb Assetdnc. allegingthat the thirdparty Defendants

contracted with RMG as thirgarty publishers and subsequertiited the content of text message

advertisements designed by RNtGviolation of their contracty® RMG alleged that the

third-party Defendantshereforewere required to indemnifyMG against any claims arising from

% SeeDocket No. 1 at 1 15.
* See idat 117, 19, 20 and 21
®>See47 U.S.C. § 227see alsdocket No. 1 at T 2 and 5.
® SeeDocket No. 17.
“1d.at 71
8 See idat 119
1d. at 7 1.
1% seeDocket No. 22t 4, 5 and 6.
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breach of their contracts. RMG's concurrent responses to Tdade’s interrogatories were
consistent with these allegatiotfsAll of RMG's claims against the thirgarty defendants,
howeverwere eventually droppedThe court dismissedll of the claims against Danmath leave
to amend for lack of personal judiistion.® The court alsalismissedhe breach of contract,
breach of warranty, tortious interference with contractual relations amaltomterference with
prospective economic advantage claagsinst Lenahawith leave to amen: RMG then filed
notice of its intent not to file an amended thparty complaint and not to serve Eagle Web Asset
Inc.,”> as well as a stipulation to the dismissal of all of &nes against Lenahdf.
OnNovember 8, 2013he court granteBRMG'’s counseleave b withdraw as counsel of
record’’ In the interimRMG hasnotactively litigated this case for example, RMG has not
responded to Trindade’s discovery requests or filed anything on the dddRat.
January27, 2014, the Clerk entered default pursuant to Fed. R. Civ. P. 55(a) against RMG.

Trindade nowseeksentry ofdefault judgment only as to his individual claffh.

1 See idat 1 8.
12 5eeDocket No. 80-1, Ex. 1-At13 (“Third-Party Defendants in this action may have made ca
which included the text message language identified in Paragraph 20 of the Giass Ac
Complaint.”).
13 SeeDocket No. 64 at 35.
1 See id.
1> seeDocket No. 68.
1% seeDocket No. 69.
7 seeDocket No. 71.
'8 SeeDocket No. 80-1 at 6.
19 seeDocket No. 78.
20 seeDocket No. 80 at 2.
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lIl. LEGAL STANDARDS

After entry of default, district courts are authorize@mterdefault judgment, so long as the
judgment does not “differ in kind from, or exceed in amount, what is demanded in the ple&tin
Entry of defait judgment is discreticary.? To determine whether default judgméentwarraned
the courtbalanceshe Eitel factors:“(1) the possibility of prejudice to the plaiffiti{2) the merits of
plaintiff s substantive claim, (3) the sufficiency of the complaint, (4) the sum of mostakatin
the action; (5) the possibility of a dispute concerning material facts; (Ghartbe default was
due to excusable neglect, and (7) the strong policy underlying the FederabRoies Procedure
favoring decisions on the merit§®”

[I'l. DISCUSSION

A. The Eitel Factors

1. Potential Prejudice to Trindade

The firstEitel factorconsiders potential prejudice to Trindadéthe court does not grant
Trindade’s motion for default judgment, Trindduesno alternative recourse.

2. Trindade’s Claim Is Meritorious

Secondthe court looks to the merits of Trindade’s complaint. “In considering the

sufficiency of the complaint and the merits of the plaitgifubstantive claims, facts alleged in the

complaint not relating to damages are deetodzk true upon default®

L Fed.R. Civ. P. 54(c)see alsd~ed.R. Civ. P. 55 (authorizing the court to enter default
judgment).

22 SeeAldabe v. Aldabe616 F.2d 1089, 1092 (9@ir. 1980) (“The district court’s decision
whether to enter a default judgment is a discretionary ooiirid Duling v. Markun 231 F.2d 833
(7th Cir. 1956);Georgia Power Project v. Georgia Power C409F. Supp. 332, 336-37

(N.D. Ga.1975) Ciccarellov. Joseph Schlitz Brewing Ca.F.R.D. 491, 493-94

(S.D.W.Va. 1940))).

23 Eitel v. McCool 782 F.2d 1470, 1471-72 (9th Cir. 1986).

24 Bd. of Trustees of Sheet Metal Workers v. M@alse No4:11-cv-04620-CW,
2012WL 5379565, at *2 (N.D. Cal. Oct. 31, 2042jting Geddes v. United Fin. Group
559 F.2d 557, 560 (9th Cir. 1977); F&.Civ. P. 8(d).
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Trindadés complaintallegesthat RMG violated Section 227(b)(1)(A)(iii) of the TCPA.
Section 227(b)(1)(A)(iilprohibits makinga callto a telephone number assigned to a cellular
telephone servicasing an automatic telephodmling systen(*ATDS”), except for emergency
purposes or with the prior ex@gs consent of the called paftyThe Ninth Circuit has clarified the
statute’s language, holding that “a text message is a ‘call’ within the TCBAd thatain ATDS is
equipmemnthat “has theapacityto store or produce telephone numbers to be called, using a
random or sequential number generafSr.”

Trindade asserts his TCPA claim under Section 227(c)(5) of the T&RAich providesa
private right of action for any “person who has received more than one telephonghtalany
12-month period by or on behalf of the same entity in violation of the regulations Ipeelsgrider

this subsection. Trindade alleges th&®MG made, or hmade on its behaif,and “presently

25 SeeDocket No 1 at 2

26«1t shall be unlawful for any person within the United States . . . to make #rfgtbar than a
cal made for emergency purposes or made with the prior express consent of thpar&yleusing
any automatic telephone dialing system or an artificiarecerded voice . . . to any telephone
number assigned to a paging service, cellular telephone esespiecialized mobile radio service,
or other radio common carrier service, or any service for which the callgdgaharged for the
call.” 47 U.S.C8 227(b)(1)(A)(iii).

2" 3atterfield v. Simon & Schuster, 1869 F.3d 946, 954 (9th Cir. 2009) (affording deference to
the FCC's interpretation of the term ‘call3ee also Kazemi v. Payless Shoesource, Inc.
CaseNo. 3:09€v-05142EMC-MHP, 2010 WL 963225, at *2 (B. Cal. Mar.16, 2010).

28|d. at 951 (emphasis ioriginal)
29 seeDocket No. 80 at 8.

30 Courts in this district have held that under the TCPA, “a seller may be liablltions by its
representatives under a broad range of agency princidleg.v. Stonebridge Life Ins. Co.
CaseNo. 3:11ev-00043RS-JSC, 2013 WL 3828814, at *1 (N.D. Cal. Jul. 19, 2013) (quoting F(
ruling); see alsdHeidorn v. BDD Mktg. & Mgmt. Co., LLCaseNo. 4:13¢v-00229¥YGR-JCS
2013WL 6571629at *15(N.D. Cal. Aug. 19, 2003“On May 9, 2013, the Federal
Communications Commission issued a Declaratory Ruling that ‘while a dele not generally
initiate’ calls within the meaning of the TCPA, it nonetheless may be held vicari@mkdb under
the federal common law principles of agency for violations of either sectioh)2a7¢ection

227(c) that are committed by thighrty telemarketers.”).
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continues to maketext message calls to hisllular telephone without his conséhtHe claims

for example, thalhe received one such call on August 13, 281 Zrindadealleges that these text
message calls were madging anATDS, which “had the capacity to store or produce telephone
numbers to be called using a random or sequential number generator, and to dial such Atimb
Trindade’s complainthusstates a valid claim under the TCPA

3. Trindade’s Complaint is Well-Supported by the Record

Third, the court must consider the sufficiency of Trindade’s complaint. Trirglade’
allegations are supported thedeclaration offrindade’s attorney Benjamin Richman and
151 pages of supporting exhibits RMG’s answer third-party complaint and responses to
interrogatorieslso support Trindade’s allegations. These documents establish that RMG
contractedith third-party publishers to advertise via text messagesyned two of the wesites
alleged in the complaiftandwas awarehat the thireparty defendants sent “text messages to

cellular phone numbers? The allegations in the complaint thus are veeipported by the record.

31 Docket No. 1 at { 15.

%2 Seeidat 1 17. Tindade’s complaint alleges the Augds:; 2012 call with particularity,
providing content and the telephone numioem which the call was made. He also alleges that
RMG made “and presently continues to make, text message calls to Plaintiffreeasttidr Class
members’ cell phones.The exact number afallsthatTrindade alleges were made to his cellular
telephae is unclear, but is reasonable to infer that Trindade alleges that he received more tha
one call within a 12-month perio&ee In re Consol. Pretrial Proceedings in Air W. Secs. Litig.
436 F. Supp. 1281, 12&81.D. Cal. 1977) (citingtlhomson v. Water, 114 U.S. 104, 115 (1885))
(“The party in whose favor a default has been entered is entitled to the benéfeas@hable
inferences from the evidence tendetgdJnited States v. Torre€ase No. 2:12v-10530SVW,
2013WL 7137587 at *4 (CD. Cal. Apr. 17, 2013) (citing cases holding ttia¢ movant is entitled
to all reasonable inferences from the evidence offered).

% Docket No. 1 at 1 23.
34 SeeDocket No. 80-1.
% SeeDocket No. 17 at T;kee alsdocket No. 22t 3 and 4.
% See idatf 19
3" Docket No. 80-1, Ex. 1-A at 13. Indeed, RMG stated in its théndy complaint that inad
received numerous complaints from recipients of text messages “purpaeatign RMG’s
behalf.” Docket No. 22 at { 21.
6
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4, The Amount of Money d Stakeis Reasonable
Fourth, hecourt considers the amount of money at stakbigicase “Default judgment is
disfavored where the sum of money at stake is too large or unreasonable in ligahdades

actions”3®

“The Court considers Plaintiff's declarations, calculations, and other docuroe it
damages in determining if the amount at stake is reasoréblgihdade seeks a judgment of
$1,500 in damage®. Section 227(c)(5) of thECPA permitsa claimant to recoveiup to $500 in
damagesfor each violation, plua three times multipligf the violation was willful or knowingd'*
Because Trindade alleges that he received more than one text message call fromRi&Ban
of the TCPA?? the amount soughherefords reasonable ancbnsistent with the statutorily
prescribed damages

5. No Material Facts Are in Dispute

Fifth, the court must considére possibility of disputeanaterial facts.Following entry of
default,the ourt“takes all welpleaded facts, except those pertaining to damages, &$%rue.
Trindades claims moreoveraresupportedy clear record evidencéncluding RMG’s answer,
third-party complaint and responses to interrogatdfiea sum, the weight of evidence supports

the damagesought.

% Truong Giang Corp. v. Twirast Tea Corp, Case No. 3:06v-03594-JSW, 200WL 1545173,
at*12 (N.D. Cal. May 29, 2007).

4.
40 seeDocket No. 80 at 2.
147 U.S.C. § 227(b)(3)(B)C). See also Heidorr2013 WL 6571629, at *15.

*2Trindade alleges that he received a text messaiyjen August 13, 2012, and that RMG
“presently continues to make” such calls. Docket No. 1 at § 15 and 17.

*3Truong 2007WL 1545173at*12.
“4 SeeDocket Nos. 1, 17, 22 and 80-1, Ex. 1-A.
7
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6. RMG's Default Is Not the Result of Excusable Neglect

Sixth, he courtmustconsidemwhetherRMG's failure to appeawas due to excusable
neglect. RMG activelyparticipated in this litigation foover a yearfiling an answer and a
third-party complaint and responding to interrogatoffe©n November 7, 2013, howev&MG’s
attorney withdrew as counsel of recofdl.In the interimRMG hasnot communicatedith
opposing counsel or filed anything on the doéke€ourts in this district havieeld that whera
defendant “was aware of Plaintiff's actioandlaterstoppedactively participating in the casa
finding of excusable negleés unwarranted®®

7. Public Policy Favors Default Judgment

Seventh, the court must consider whether default judgment compthrthe legal
principles undergirdinghe Federal Rulesf Civil Procedure.While the Federal Rules favor
decisions on the merits, this preference standing alone is not dispd5ifivéecision on ta
merits is not possible whedefendants have discontinued their participation in the proceedings|
The baselin@reference to adjudicateases on the meritsus does not precludetrial court from
entering default judgment.

On balance, theitel factors support entry of default judgment.

4 SeeDocket Nas. 17, 22 and 80-1, Ex. 1-A.
46 SeeDocket No. 70.

7 SeeDocket No. 80t at 1 6 RMG also has not evidenced any intent to take on new
representation in this case.

8 Heidorn, 2013 WL 6571629, at *9 (finding no excusable negidutre Defendant received the
complaint and contactd@lantiff to discuss the possibility of settlemeispe alsdoftwareworks
Grp., Inc. v. IHosting, Ing.Case No. 5:06v-04301-HRL, 2007 WL 2187306, at *1

(N.D. Cal. Jul. 27, 2007{finding no excusable neglect where Defendants “ceased contact with
Plainiff and the court” during discovery proceedings).

%9 Seezazenski v. DanneCase No. 5:12v-02344RMW-PSG 2013 WL 5513437, at *5
(N.D. Cal. Oct.4, 2013);see alsKloepping v. Fireman’s FundCase No3:94-cv-02684THE,
1996 WL 75314, at *3 (N.D. Cakeb. 13, 1996).

8
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B. No Hearing is Necessary Becaudgindade’s DamagesAre Calculable andReasonable

After determining liability, the court then calculates the amount of damages to
awarded® Although ‘factual allegations relating to liability are taken as true upon entry of
default, allegations as to amount of damages are not automagicadigted >* “In the
Ninth Circuit, it is established thaa‘default judgment for money may not be entered without a
hearing unless the amount claimed is a liquidated sum or capable of mathematicaticaltct
When the damages claimed are not readily ascertainable from the pleadings acalthé¢he
court may hold a hearing to valdamages?

As previously notedhe TCPA permits a claimant who has received more than one call
violating its provisions to recover $500 for each violation, plus trebling if the violatiores we
willful or knowing.>* Trindade contends that he is entitled to statutory damages for one violati
of the TCPA, trebled because “it is clear that RMG had knowledge that unsioléitenessagp
were being sent on its behaff” Trindadethereforeseeks a judgment of $1,500 in damayeghe
basis for this amount is readily ascertainable from the pleadings and.rdcordadealleges one
call with particularity, providing a date and content, as well as the telephone nuombeviich

the call was mad®. Trindadealso alleges other calisd provides the conteot those callsind

%0 5ee Zazensk?2013 WL 5513437, at *5.

*1 Truong 2007WL 1545173 at*13 (citing TeleVideo Sys., Inc. v. Heidenth@26 F.2d 915,
917-18 (9thCir. 1987)).

*2|d. (quotingDavis v. Fendler650 F. 2d 1154, 1161 (9th Cir. 1981)).
>3 SeeFed. R. Civ. P. 55(b)(2) The court may conett hearings or make referraipreserving
any federal ®tutory right to a jury triawhen, to enter or effectuate judgment, it neetls to
determine the amount of damages.).
%4 § 227(b)(3)(B)(C). See alstHeidorn 2013 WL 6571629, at *15.
1d.
*¢ SeeDocket No. 80 at 8-9.
" SeeDocket No. 1 at 4.
9
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thetelephone numbeifsom which those calls were madfe The statutory damages sought are
warranted.

Treblingalsois appropriate’ RMG admits that it had knowledge of the TC®And that it
had knowledge that the calls at issue were being ffadéthough Trindade seeks statutory
damagedor a singleviolation of the TCPA, the evidence in the record shows thaGRbhtracted
with third-party publishers tgeneratenany text message calls in violation of the stalfite.

Default judgment in the amouaf $1,500will follow .

IT IS SO ORDERED.

Dated:July 18, 2014

P%:e,_s_ﬁm:e.;

UL S. GREWAL
United States Magistrathudge

8 SeeDocket No. 1 at 4-5See also Heidorr2013 WL 6571629, at *15 (“Telephone numbers ar
significant because they establish that Plaintiff had some foagiencluding that the alleged calls
were from Defendant or an agent of Defendant.”).

*? The court observes thatsplit in authoritexistsregarding what qualifies as “knowing” conduct
warrantng trebling. See J2 Global Commc’ns, Inc. v. Blue Jay, Case No. 4:08v-4254PJH,
2009 WL 4572726, &t7 (N.D. Cal. Dec. 1, 2009) (“There appears to be a split in authority as t(
what predicate conduct is reqeir before a treble damages awanaly be issued.”)Some courts
have held that defendant musknow that the making of the call violates the TCPA, while ather
haveheld that adefendant need only know that the call is being m&#k=e id(citing case law

=4

from various jurisdictions)The court need not decide this issue, as treble damages are appropriate

here under either standard.

%0 SeeDocket No. 80-1, Ex. 1-C at 127:

RMG admits that prior to September 12, 2012, the date the Class Action Complaint in
matter was filed, Reach Media Group, LLC knew that under 47 U.2Z7®)(1)(A)(iii),

it is unlawful for any prson within the United Stateto“make any call (other than a call
made for emergency purposes or made with prior express consent of the calledspayt
any automatic telephone dialing system or an artificial or prerecordesl.vaito any
telephone number assigned to a . . . cellular telephone service . .. .”

1 Docket No. 80-1, Ex. 1-At 13

2 SeeDocket Nos17, 22 and 80-1, Ex. 1-A.
10
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