Kent v. Grounds

United States District Court
For the Northern District of California
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Dog.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
KENNY KENT, Case No.: 12-CV-05134-LK

Plaintiff, ORDER TO SHOW CAUSE

V.
State Prison,

)
)
)
)
WARDEN RANDY GROUNDS, Salinas Valley
)
)
Defendants. )
)

)

Petitioner Kenny Kent (“Petitioner”), a staiasoner, filed a petitin for writ of habeas

corpus pursuant to 28 U.S.C. § 2254, challendisg2009 conviction and sentence. The Court
hereby ORDERS Respondent Warden Randy Gro(fR#spondent”) to showause why a writ of

habeas corpus shauhot be granted.

l. DISCUSSION

A. Standard of Review

This Court may entertain a petition for writledbeas corpus “in behalf of a person in
custody pursuant to the judgment of a statgriconly on the ground that he is in custody in
violation of the Constitution daws or treaties of the Unitestates.” 28 U.S.C. § 2254(&psev.
Hodges, 423 U.S. 19, 21 (1975). A district court siallvard the writ or issue an order directing
the respondent to show cause why the writ khoat be granted, unless it appears from the

application that the applicant person detained st entitled thereto.” 28 U.S.C. § 2243.
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B. Petitioner's Claims

As grounds for habeas relief, Petitioner claihet: (1) Petitioner was deprived of his right
to due process of law as guaranteed by the &ifthFourteenth Amendments to the United States
Constitution because Petitioner was subject taratuly suggestive identification procedure, and
(2) Petitioner was deprived of his right to duecess of law as guaranteed by the Fifth and
Fourteenth Amendments and the right to atféat as guaranteed byelSixth and Fourteenth
Amendments because the trial court refused tosexayjuror who expressed fear of Petitioner.
Liberally construed, the claims are sufficientéguire a response. TkRmurt orders Respondent

to show cause why the petiti should not be granted.

Il. CONCLUSION

1. The Clerk shall serve by mail a copy of thisler, Petitioner'®etition (ECF No. 1),
and the Amended Petition (ECF No. 2) andatthchments thereto upon the Respondent and the
Respondent’s attorney, the Attorney General ofStage of California. Té Clerk shall also serve
a copy of this order on Petitioner.

2. Respondent shall file with the Court and seown Petitioner, within ninety days of
the date this order is filed, an answer confoigrin all respects to Rukeof the Rules Governing
Section 2254 Cases, showing cause why aofhBabeas corpus should not be granted.
Respondent shall file with the answer and samw Petitioner a copy of all portions of the
underlying state criminal record thadve been transcribed previguand that are relevant to a
determination of the issug@sesented by the petition.

If Petitioner wishes to respond to the answershall do so by filing a traverse with the
Court and serving it on Respondent within thiotgys of the date the answer is filed.

3. Respondent may file a motion to dismissprocedural grounds in lieu of an
answer, as set forth in the Advisory Committegds$do Rule 4 of the Rules Governing Section
2254 Cases within ninety days of the date thieprs filed. If Respond files such a motion,
Petitioner shall file with theourt and serve on Respondento@position or statement of non-
opposition within thirty days of the date the nootis filed, and Respondent shall file with the
court and serve on Petitioner a reply withineffh days of the date any opposition is filed.
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4. It is Petitioner’s responsibilityo prosecute this case. tiener is reminded that all
communications with the Court must be sersadRespondent by mailing a true copy of the
document to Respondent’s counsel. Petitioner keegp the Court and all gaes informed of any
change of address by filing a separate paperarsgdi “Notice of Change of Address.” He must
comply with the Court’s orders i timely fashion. Failure to do seay result in the dismissal of

this action for failure to prosecute pursutmEederal Rule ofivil Procedure 41(b).

Fuey H. oy

LUCY H@OH

United States District Judge

IT IS SO ORDERED.

Dated:Novemberl9, 2012
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