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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

J & J SPORTS PRODUCTIONS, INC., ) Case No.: 5:12-CV-05284-LK
)
Plaintiff, ) ORDER GRANTING MOTION TO
V. ) STRIKE AFFIRMATIVE DEFENSES
)
MICHAEL DENNIS BARWICK, et al., )
)
Defendant. )
)
)
)

Before the Court is Plaintiff J & J SgeProductions, Inc.’otion to Strike the
Affirmative Defenses set forth in the Answer@éfendant Michael DensiBarwick’s a/k/a Dennis
Barwick, individually and doing business as Liaunge (“Barwick” or “Defendant”). ECF No.
12 (“Mot.”). Pursuant to Civil Local Rule 7-1(kihe Court has determined that this matter is
appropriate for resolution without a hewyi Accordingly, the May 16, 2013 hearing on the
Motion to Strike is VACATED. However, the Case Management Conference set for May 16,
2013, will be held as scheduled. Having considéredsubmissions of the parties and the releva

law, the Court GRANTS Plaintiff's Motion to Strike.
l. BACKGROUND
On October 12, 2012, Plaintiff filed a complaintatgst Defendant for alleged violations of

the Communications Act of 1934, 47 U.S.C. § Gfiseq,. the Cable & Television Protection and
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Competition Act of 1992, 47 U.S.C. § 58Bseq. and the California Business and Professions
Code § 1700et seq.as well as a claim for conversion. ComplL. Plaintiff alleges that Plaintiff
owns exclusive nationwide conamcial distribution rights t@ernard Hopkins v. Chad Dawson,
Light Heavyweight Chapionship Fight Progranfthe “Program”)id. 1 16. Defendant Barwick is
a managing member of Luxe Sports Bar & LgenLLC, which owns and operates Luxe Lounge,
a commercial establishment in Monterey, Califord@. 1 7, 8. Plaintiff alleges that on October
15, 2011, Defendant unlawfully intercepted or thgpd the Program &lefendant’s commercial
establishmentld. T 19.

On December 10, 2012, Defendant filed an Aeiswn which Defendant asserted eleven
affirmative defensesSeeECF No. 11. (*Answer” or “Ans.”).On December 27, 2012, Plaintiff
filed a Motion to Strike all eleven of the affiative defenses pursuant to Federal Rule of Civil

Procedure 12(f). Defendant has not filed an Opposition to Plaintiff’'s Motion.

Il. MOTION TO STRIKE
A. Legal Standard

Federal Rule of Civil Procedure 8(b)(1) requiagsarty to “state inlsrt and plain terms its
defenses to each claim assertedragjat. Fed. R. Civ. P. 8(b)(1). Federal Rule of Civil Procedu
8(c) similarly requires that a party “affirmatiyettate any avoidance or affirmative defense.”

Federal Rule of Civil Procedure 12(f) petsma court to “strike from a pleading an
insufficient defense or any redundant, immatenmpertinent, or scandalous matter.” A Rule
12(f) motion to strike serves “to avoid the ergeures of time and money that must arise from
litigating spurious issues by dispensinigh those issues prior to trial.Sidney-Vinstein v. A.H.
Robins Cq.697 F.2d 880, 885 (9th Cir. 1983ge Fantasy, Inc. v. Fogert984 F.2d 1524, 1527
(9th Cir. 1993)rev’d on other ground$510 U.S. 517, 114 S.Ct. 1023, 127 L. Ed. 2d 455 (1994)
A defense may be stricken as insufficient if it fadsyive plaintiff “fair notice” of the defense.
Wyshak v. City Nat'l Banl§07 F.2d 824, 827 (9th Cir. 197%ge generallfred. R. Civ. P. 8. A
court may also strike from answer matter that is immateriale., “that which has no essential or
important relationship to the craifor relief or the defensesibg plead,” or matter that is

impertinentj.e., that which does not pertgiand is not necessary, to the issues in question.
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Fantasy 984 F.2d at 1527 (quoting 5C CharfesWright & Arthur R. Miller, Federal Practice
and Procedure&s 1382, at 706-07 (1990)).

The Courts irBell Atlantic Corp. v. TwombJ\b50 U.S. 544, 127 S.Ct. 1955, 167 L. Ed. 24
929 (2007), anéshcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 173 L. Ed. 2d 868 (2009), set g
heightened “plausibility” pleadingatdard for complaints. The vast majority of district courts
have held that the standard set fortiwomblyandigbal apply to affirmative defenses as well.
See Perez v. Gordon & Wong Law Group, PN®. 11-03323, 2012 WL 1029425, at *8 (N.D.
Cal. March 26, 2012 (collecting caseSYhis standard ‘serve[s] tweed out the boilplate listing
of affirmative defenses which is commonplace in most defendants’ pleadings where many of
defenses alleged are irrelevaémthe claims asserted.Td. (quotingBarnes v. AT & T Pension
Benefit Plan-Nonbargained Programl8 F. Supp. 2d 1167, 1172 (N.D. Cal. 2010)). “This
standard is also consistent wiibal’'s admonition that fair notice pleading under Rule 8 is not
intended to give parties freedigse to engage in unfounded fishing expeditions on matters for
which they bear the burdeof proof at trial.” Id. (citing Igbal, 556 U.S. at 678-79).

Applying the standards set forthTavomblyandIigbal, the Court holdshat “[w]hile a
defense need not include extendwetual allegations in order tovg fair notice, bare statements
reciting mere legal conclusions [are] not... sufficiend” at *5 (quotingScott v. Fed. Bond and
Collection Serv., IngNo. 10-02825, 2011 WL 176846, at *4 (N.D. Cal. Jan. 19, 2011)). In ord
to satisfy Rule 8, “a defendant’s pleading of affitime defenses must put a plaintiff on notice of
the underlying factual bases of the defendd.”at *8 (quotingDion v. Fulton Friedman &

Gullace LLR No. 11-2727 SC, 2012 WL 160221, at *2 (N@al. Jan. 17, 2012) (internal citations

omitted)).
[I. DISCUSSION

Here, Plaintiff moves to strike each of #leven affirmative defenses set forth in
Defendant’'s Answer. These defenses include: {liréato state a claim; (2) lack of causation; (3
good faith/due care; (4) copyright; (5) standing; (6klaf damages; (7) willfiness; (8) statute of
limitations; (9) fair use doctrine; (10) license; dfd) proximate cause of losses. The Court will
address each defense below.
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A. Each of Defendant’s Affirmative Defenses Fails Because They Are Not
Supported by Any Factual Allegations

As a threshold matter, each of Defendantfsraative defenses fails because they are not
supported by facts as required by RuleSge Pere2012 WL 1029425 at *8 (holding that, in
order to satisfy Rule 8, “a defenmd& pleading of affirmative denses must put a plaintiff on
notice of the underlying factlbases of the defense”).

For example, Defendants fifth affirmative deferfck of standing) alleges that “Plaintiff

lacks standing to bring suit under the counts alleged in the Complaint” Ans. at 8. The Complaint

alleges that Plaintiff has exclusive rights to regram and that Defendant unlawfully intercepted
its transmission and displayed it without authorizatiSee e.gCompl. 11 11, 16, 19. Plaintiff has
therefore adequateblleged standingSee J & J Sports Prods., Inc. v. Montgréa. 10-01693,
2010 WL 5279907, at *3 (E.D. Cal. Dec.13, 2010) dinaj that allegationthat Plaintiff owned
exclusive distribution righto program and that defendants wvflally displayed the program were
sufficient to establish standind}; & G Closed Circuit Events, LLC v. Nguyd®-CV-00168-

LHK, 2010 WL 3749284, at *4 (N.D. Cal. SegB, 2010) (same). Defendant has alleged no
contrary facts. Accordingly, Defendant’s fiflffirmative defense fails and must be stricken
because it is not supported by factual allegetishowing that Plaintiff lacks standing.

Similarly, Defendant’s eighth affirmative fse (statute of limitations) asserts in
conclusory fashion that Plaintiff's claims are “bartgy the applicable statutd limitations.” Ans.
at 9. This defense is also insufficient as a mattéavef The statute of limitations for violations of
Sections 553 and 605 is one yedirecTV v. Webp545 F.3d 837, 847-48 (9th Cir. 2008);
Kingsvision Pay-Per-View, Ltd. v. BarroNo. 08-02413, 2009 WL 347263, at *2 (N.D. Cal. Feb.
6, 2009). In California, the statute of limitatidios conversion is three years. Cal. Civ. Proc.
Code § 338(c)AmerUS Life Ins. Co. v. Bank of America, N143 Cal. App. 4th 631, 639 (2006).
The statute of limitations for violations under thelU€ four years. Cal. Bus. & Prof. Code §
17208. Plaintiff alleges that the Program Wwesadcast on October 15, 2011, and the Complaint
was filed less than one year later on Octobef022. These allegations dsiah that Plaintiff's
claims were brought within the plcable statute of limitations peds. Defendant does not allege

any contrary facts from which it may be inferred tR&tintiff's claims werenot brought within the
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statute of limitations period. Therefore, Defentastatute of limitations defense fails and must
be stricken.

Likewise, Defendant’s tentHffamative defense (license) alleges that “Defendant had a
license to use every work claimed to be ownedssigned to Plaintiff.” Ans. at 9. However,
Defendant fails to include angdtual allegations supporting Defentla claim that Defendant had
a license to display the Program. Consequetlilg defense fails and must be stricken.

Defendant’s remaining defenses areikirty unsupported by factual allegationSee e.g.
Ans. at 8 (“As a sixth... affirmative defense Defendant alleges thatd#tiff was not damaged
by the purported acts of Defendant...it); at 9 (“As for a ninth... affirmative defense...
Defendant alleges that each and every claim is barred... by the privilege of fair use”).

Accordingly, each of Defendant’s affirmative defenses must also be stricken.
B. A Number Defendant’s Affirmative Defenses Also Fail for Other Reasons

In addition to being unsupported by the requii@ctual allegations, seral of Defendant’s
affirmative defenses suffer from other deficien@ad must be stricken on these grounds as well
Specifically, Defendant’s first, send, sixth, tenth, and eleverdffirmative defenses must be
stricken because they are not affirmative defen&amilarly, Defendant’shird, fourth, seventh,
and ninth affirmative defenses fail because, eivtrey are affirmative defenses, they are not

appropriate defenses in tlastion. The Court addsses each category of defenses in turn.

1. Defendant’s First, Second, Sixth, Teth, and Eleventh Defenses Are Not
Affirmative Defenses

Plaintiff argues that Defendant’s first (failu@state a claim), secomahd eleventh (lack of
causation), sixth (lack of damageaind tenth (license) affirmagwdefenses must be stricken
because they are not affirmative defenses but rdt@els of the elements of Plaintiff’s claims.
SeeMot. at 5-6. The Court agrees.

As recognized by the Ninth Circuit Federal Deposit Ins. Corp. v. Main Hurdman
“[a]ffirmative defenses plead matters extranetmuthe plaintiff's prima facie case, which deny
plaintiff's right to recover, even if the allejans are true.” 655 F. Supp. 259, 262 (E.D. Cal. 198
(citing Gomez v. Toledet46 U.S. 635, 640-41, 100 S.Ct. 1920, 64 L.Ed.2d 572 (1980)). In
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contrast, denials of the allegationghe Complaint or allegatioribat the Plaintiff cannot prove
the elements of his claims are not affirmative defenSe® Zivkovic v. S. California Edison Co.
302 F.3d 1080, 1088 (9th Cir. 2002) (“A defense whiamalestrates that plaiiff has not met its
burden of proof is not an affirmative defenseSplis v. CouturierNo. 08-02732, 2009 WL
2022343, at *3 (E.D. Cal. July 8, 2009).

Defendant’s first affirmative defense, which ghs that Plaintiff has failed to state a claim
Ans. at 8, is a denial that Plaffiihas sufficiently alleged each ofdtelements of Plaintiff’s claim.
Accordingly, Defendant’s first affirmative defemg not an affirmative defense. Similarly,
Defendant’s second, sixth, and eleventh affirmatiefenses, which assert that Defendant did nof
cause Plaintiff’s injuries (second@eleventh) and that Plaintiff haet suffered any injury (sixth),
seeAns. 8-9, are, in essencendds of Plaintiff's allegationsegarding causation and damage.
Likewise, Defendant’s Tenth Affirmative Defensd)ich alleges that Defendant had a license to
show the ProgranseeAns. at 9, also is not an affirmative defense, but ratheniald# Plaintiff's
allegation that Defendant’'iswing of the Program was “unauthorized.” Compl.  18.

Accordingly, in addition to striking Defendasfirst, second, sixt, tenth, and eleventh
affirmative defenses because they are not st duy sufficient facts, the Court strikes these

defenses because they are not affirmative defénses.

2. Defendant’s Third, Fourth, Seventh, and Ninth Affirmative Defenses
are Not Defenses to the Claims in this Case

Plaintiff also seeks to strike Defendarttig'd (good faith), fourth (copyright), seventh
(willfulness), and ninth (fair use divme) affirmative defenses dhe grounds that they are not
defenses in this actiorBeeMot. 6-8. The Court agrees thaten if these defenses may be

characterized as affirmative defenses, thieynot appropriate defses in this case.

! While the Court has stricken Plaintiff's RirSecond, Sixth, Tenth, and Eleventh Affirmative
Defenses from the Complaint because they araffianativedefenses, Defendant is not preclude
from arguing, in a motion or at ttjahat Plaintiff has failed to ate a claim, or that Plaintiff's
allegations or the evidence elicited during digary fail to show thta (1) Defendant caused
Plaintiff to suffer an injury, or (2) Defendasishowing of the Program was unauthoriz&eke
Ansari v. Elec. Document Processing, Jriic12-CV-01245-LHK, 2012 WL 3945482, at *5 (N.D.
Cal. Sept. 10, 2012) (striking “Defendants'tfiseventeenth, twentieth, and twenty-fourth
affirmative defenses because... they [were]proper affirmative defenses” but stating that
Defendants were “not precludeain raising these grounds [lat@n]a properly made motion”).
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Defendant’shird affirmative defense states that Defendant “acted at all times within the
scope of discretion, in good faith, with due caregl pursuant to applicabteles, regulations and
practices reasonably and in good faith belief tanb@ccordance with ghlaws of the United
States.” Ans. at 8. Defendant’s seventh affirmative defeasessthat the purported acts of
Defendant alleged in the Complaint, if theyreseommitted by Defendant at all, were not done
willfully.” 1d. These defenses assert, in essence, tHanBant did not act wibut due care or in
bad faith, or willfully violate the law.

In some circumstances, good faith may foreltlasis of an affirmative defense for which
the Defendant would bear the burden of pleadibge e.g. Harlow v. Fitzgerald57 U.S. 800
(1982) (“Qualified or ‘good faith’ immunity is aaffirmative defense that must be pleaded by a

defendant official.”). However, the Courtusaware of any case law holding that good faith

and/or due care, or lack of willfulness are affirmatdefenses to the specific claims at issue in this

matter. The issue of willfulness is relevanthe extent Defendant may be subject to additional
fines if Plaintiff can establish that Defendant acted willfulBee e.g47 U.S.C.A. 8 553(b) (“Any
person who willfully violates subsection (a)(1)tbis section shall be fined not more than $1,000
or imprisoned for not more than 6 months, ohbotAny person who violates subsection (a)(1) of
this section willfully and for purposes of commeatcdvantage or private financial gain shall be
fined not more than $50,000 or imprisoned for not more than 2 years, or both7 .U)S.C.A. §
605(e) (same). However, to the extent Defendaydod faith and lack of willfulness defenses
simply deny Plaintiff's allegations that Defendant acted willfudlge e.gCompl. 20, they are not
affirmative defensesSee Zivkovic302 F.3d at 1088 (“A defense whidamonstrates that plaintiff
has not met its burden of proofrist an affirmative defense."$olis 2009 WL 2022343 at *3
(holding that denials of thelagations in the Complaint are not affirmative defenses).
Accordingly, Defendant’s third and seveitiirmative defenses must be stricken.

Plaintiff's fourth (copyright) ad ninth (fair use doctrine) affirative defenses similarly fail.

Defendant’s fourth affirmative defense allegfest the “purported copights of Plaintiff are

2 Defendant may still argue that Defendant’s alleged interception and/or display of the Progra
was not willful.
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unenforceable because the subject matter was in thie ppbhain.” Ans. at 8. However, this is
not a copyright action and the Court is unawadrany authority supporting the proposition that
Plaintiff's lack of an enforceable copyright in tReogram is an affirmative defense to the claims
this action. See Joe Hand Promotions, Inc. v. NgyyeRCVv-04745 RMW, 2012 WL 1183738, at
*3 (N.D. Cal. Apr. 6, 2012) (striking “copyright tenses,” including “(1) the Akien exception, (2)
permissible secondary transmission, and (5) ungiro@byright registration,because plaintiff's
claims were brought under Sections 588 605 and not “under copyright law”).

Plaintiff's ninth affirmative defense allegefét each and every claim is barred in whole ¢
in part by the privilege of fair useld. at 9. However, this defe@ss a defense to copyright
infringement, which is not alleged in the instant actiBee Leadsinger, Inc. v. BMG Music Rub.
512 F.3d 522, 529 (9th Cir. 200@)utlining “fair use” test)See Nguyer2012 WL 1183738 at *3
(striking copyright defenses). Moreover, as set feupra Plaintiff has not alleged any facts
showing Plaintiff's use of the Program wdlle covered by the fair use doctririee id(holding
that the following factors may lmnsidered in determining wther a defendant’s use of a
copyrighted work is covered by the fair use doetr“(1) the purpose and character of the use,
including whether such use is @icommercial nature or isrfaonprofit educational purposes; (2)
the nature of the copyrighted woi8) the amount and substantialdthe portion used in relation
to the copyrighted work as a wiegland (4) the effect of theaisipon the potential market for or
value of the copyrighted work.”).

Thus, in addition to not being supporteddoficient facts, Defiedant’s Third, Fourth,

Seventh, and Ninth Affirmative Defenses fail becaheg are not proper defenses in this action.

C. Reservation of Defenses

Plaintiff also moves to strikine portion of Defendant’s answwhich states that Defendant
“has not completed his investigat of the allegations of the Plaintiff in the Complaint, and
specifically reserves the right to amend his Ansared present additional affirmative defenses as
necessary.” Ans. at 9. The Coagrees that this language shouldstieken from the Complaint.

As stated by the Court tBolis v. Zenith Capital, LLCAnN attempt to reserve affirmative
defenses for a future date is not agar affirmative defense in itselfid., C 08-4854 PJH, 2009
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WL 1324051, at *7 (N.D. Cal. May 8, 2009) (internghtion omitted). “Insted if at some later
date defendants seek to addraffative defenses, they must comply with Rule 15 of the Federal
Rules of Civil Procedure.’ld. “Defendant[] cannot avoid theqeirements of Rule 15 simply by
reserving the right to amend or sugplent their affirmative defensesld. (internal quotation
marks omitted). Accordingly, Defendant’s reseiwa of defenses is stricken. Defendant may
seek leave to amend at a later date if it beconses that there are additional affirmative defense

which should be asserted.
V. LEAVE TO AMEND

Under Rule 15(a) of the Federal Rules of CRiibcedure, leave to amend “shall be freely
given when justice so requireféaring in mind “the underlying poose of Rule 15 to facilitate
decisions on the merits, rather tr@nthe pleadings or technicalitied’bpez v. Smiti203 F.3d
1122, 1127 (9th Cir. 200) (en banc) (internal aitasi, quotation marks, and alterations omitted).

When dismissing a complaint for failure to statdaam, “‘a district court should grant leave to
amend even if no request to amend the pleadasymade, unless it detarmas that the pleading
could not possibly be cured by thkkegation of other facts.”ld. at 1127 (quotindoe v. United
States58 F.3d 494, 497 (9th Cir. 1995)).

Nonetheless, a court “may exercise its gison to deny leave tamend due to ‘undue
delay, bad faith or dilatory motive on part of thevant, repeated failute cure deficiencies by
amendments previously allowathdue prejudice to the opposgiparty ..., [and] futility of
amendment.’ "Carvalho v. Equifax Info. Servs., LLE29 F.3d 876, 892—-93 (9th Cir.2010)
(quotingFoman v. Davis371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962)) (alterations in
original). “[W]here theplaintiff has previously been grantkxhve to amend and has subsequentl
failed to add the requisite particularity to its clajnfighe district court's discretion to deny leave t(
amend is particularly broad.’”Zucco Partners, LLC v. Digimarc Corg52 F.3d 981, 1007 (9th
Cir.2009) (quotingn re Read—Rite Corp335 F.3d 843, 845 (9th Cir.2003)). Indeed, repeated
failure to cure a complaint's fildencies by previous amendmestreason enough to deny leave tg
amend. Abagninin v. AMVAC Chem. Cor45 F.3d 733, 742 (9th Cir.2008) (citifrgman 371
U.S. at 182Allen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir.1990)).

9

Case No.: 5:12-CV-05284-LHK
ORDER GRANTING MOTION TO STRIKE AFFIRMATIVE DEFENSES




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

The Court denies Defendant leave to amBatendant’s first, second, sixth, tenth, and
eleventh affirmative defenses because they are not affirmative defenses, and thus leave to af
would be futile. The Court also denies Defamdaave to amend Defendant’s third, fourth,
seventh, and ninth affirmative defenses because afeegot defenses in this action, and thus lea
to amend would be futile. The Court grants Delffent leave to amend Defendant’s fifth and eight
affirmative defenses because Defendant may betalaldege facts showing that Plaintiff lacks
standing (fifth affirmative defensey that Plaintiff's claims arbarred by the statute of limitations

(eighth affirmative defense).
V. CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiff's motion to strike. The Court

denies Defendant leave to amdeDefendant’s first, second, tjrfourth, sixth, seventh, ninth,
tenth, and eleventh affirmative defenses. TharCgrants Defendant leave to amend Defendant’
fifth and eighth affirmative defems to cure deficiencies iden&tl herein. Any amended Answer
must be filed within 30 days diiis Order. If Defendant iia to file an amended Answer,
Defendant’s fifth and eighth affirmative defenses will be deemed stricken with prejudice.

For assistance with amending Defendant’'swer, the Court refers Defendant, whpiie
se to the Federal Legal AssistanSelf-Help (“FLASH”) Centein the United States Courthouse
located at 280 South 1st Street, 2nd Fl&mom 2070, San Jose, CA 95113. Defendant may
contact FLASH at 408-297-1480. FLASH's regul#froe hours are Mondays and Tuesdays, 9:3(
a.m. - 4:30 p.m., and Wednesdays by appointment.
IT IS SO ORDERED.

Dated: May 14, 2013 %W N' KOA.

LUCY HJKOH
United States District Judge

% The Court notes that, as a practical matter, éelaintiff's fifth affirmative defense (lack of
standing) is stricken with praglice, Defendant will not be precluded from arguing that Plaintiff
lacks standing at a later time because issustantling are jurisdictional and therefore, may be
raised at any timeSee e.g. Ctr. For Biologit®iversity v. Kempthornes88 F.3d 701, 707 (9th
Cir. 2009) (“[T]he jurisdictional issue ofatding can be raised at any time”) (quotugted
States v. Viltrakis108 F.3d 1159, 1160 (9th Cir.1997)).
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