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the “Cartwright Defendants”). The Court reféssall Defendants collectively as “Defendants.”
Plaintiff alleges that Defendants conspitedieprive him of his inheritance.

Before the Court are thrédotions to Dismiss for lackf personajurisdiction. SeeECF
No. 18 (filed by Defendants Downes and SchulEeCF No. 33 (filed by siblings Susan and
James); ECF No. 36 (filed by the Cartwright Defants). In addition, 6hMZC Defendants move
to dismiss for failure to state aa@h upon which relief can be granteBeeECF No. 50 Pursuant
to Civil Local Rule 7-1(b), the Court found thisatter appropriate for resolution without oral
argument. Having considered the submissiorte@parties and thelexvant law, and for good
cause shown, the Court hereby GRANTS Defergldnotions to Dismiss without prejudice.
l. BACKGROUND

This case arises out of a dispute betwensiblings, Plaintiff William Rupert and
Defendant Susan Bond, over the management ofghaeants’ trusts. Plaintiff essentially alleges
that, through a series obnspiracies involving kisister, Susan; his bhar, James; and several
Oregon and California attorneys, he was degatiof several hundred thousand dollars which
rightfully belonged to him as part of his inheritance. According to Plaintiff, the facts of the allg
conspiracy are as follows:

A. Creation of the Samuel and Iree Rupert Trusts in Michigan

Samuel Rupert (“Samuel”) arnicene Rupert (“Irene”) (bothow deceased) lived their adult
lives in Ann Arbor, Michigan. First AmendeComplaint (“FAC”) § 23. On November 1, 1995,
they had estate plans prepared by Alan Price @Pri@a Michigan attorney. FAC § 24. As part of
these estate plans, their assetse placed into revocable ttssthe Samuel J. Rupert Trust
(“Samuel’s Trust”) and the Irene E. Rupert Tr{igtene’s Trust”). FAC Y 24. Under the terms of
these trusts, Samuel and Irene were to sertreisige of their own spective trusts, and as

successor trustees for each other’s trigst. The terms of Samuel’s trumcluded a provision that,

1 In Plaintiff's Complaint, Plaintiff refert his sister, Susan Bond, Oregon attorney Downes,
California attorney Zusman, Oregon attorney Whitman, and Oregon attorney Johansson as tH
“RICO Defendants.”SeeFAC 11 5-10.

2 Defendants Downes and Schulte have also mforeshnctions pursuant to Federal Rule of Civi
Procedure 11SeeECF No. 65. The Court will addresetMotion for Sanctions separately.
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if he died first, the assets ofettrust would be transferred to anfily Trust for the benefit of Irene
and their three children (Susan, William, and James). FAC { 25. On January 26, 2004, Sam
and Irene had Price amend the estate plans to designate Plaintiff as the first nominated, sole
successor trustee of both of their trusts and as their sole personamégires. FAC | 27.

B. Susan’s Management of the Trusts in Oregon

In 2006, Samuel and Irene relocated tegam. FAC § 29. On October 12, 2008, Samue
died as a result of a head injury he sustafnaa falling in the shower. FAC 11 30-31. Following
the death of Samuel, Susan and Plaintitf haaumber of discussions concerning who was

designated by their parent’s estate plans toaga the estate. FAC | 34-35, 40-46. During the

uel

5€

conversations, Susan allegedly misrepresented that she possessed updated documents naming |

as the sole trustee and permitting her to unidditeamend the trust. FAC 11 40-41. In this
position, as sole trustee, Plaintfaims that Susan directed funds from the Family Trust to Ireng
Trust and sold certain assets, the proceedshah she retained for herself. FAC | 101.

Around April of 2009, Plaintiff became concerned about how his parents’ estate was b
managed. FAC 1 48. Over the next few monthsepeatedly asked Susan for an accounting of
the assets in the estate anddiequestioning the legitimacy oftldocuments placing her in chargg
of the estate. FAC 1148-49. Finally, in Mafy2009, Plaintiff demanded that Susan relinquish

control of the estate and turn o\al financial records and estgianning documents. FAC { 50.

Susan retained the serviadfdDefendant Downes of Schulte, Anderson, Downes, Aronsdn

& Bittner, PC (“Schulte”), an Oregon law firm also named as a defendant in this action, to res
to Plaintiff's numerous lettersnd requests. FAC { 51-52. Qmé 10, 2009, Downes sent a lette
to Plaintiff informing him that his prospectivehiaritance rights had been reduced to pay for the
legal fees charged by Downes, dhdt if he continued to makequests of Susan, his inheritance
would be further reduced to account for futlegal fees. FAC 1 59-60. Plaintiff was further
instructed that he was requirxsign an enclosed modification of trust agreement by June 19,
2009, and that failure to sign this agreement cpoléntially result in his being disinherited by
Irene. FAC 1 60.

C. Plaintiff's First Lawsuit in the Northern District of California
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On June 20, 2009, Plaintiff filed a lawsuit iretNorthern District of California against
Defendants Susan, Downes, and Schulte allegtegference with economic relations and
conspiracy to deprive him of his rights with respto his parent’s estate. FAC § 66. The action
was amended on June 23, 2009, to add Irene as a defeltlabefendants Markun, Zusman, anc
their law firm Markun Zusman & Compton, LLP (*MZ), a California law firm also named as a

defendant in this action, represented 8uEsownes, and Schulte in this actidbeeFAC { 75.

The case was dismissed by Judge Fogel on September 9, 2010, for lack of personal jurisdiction.

FAC 1 73. As the events alleged concerned therphg of an estate @regon, Judge Fogel ruled
that “none of the Defendants’ adied conduct has any nexus with Gailifia other than the fact that
[Plaintiff] happens to reside in CaliforniaSee Rupert v. Bon@010 WL 3618662, at *4 (N.D.
Cal. Sept. 9, 2010) (“Rupert I"). &htiff alleges thathe Defendants iRupert | through their
attorneys, the MZC defendants, falsely representdddge Fogel that none of the disputed asset
were located in California. FAC 11 73-74. féwt, Plaintiff contendsSusan transferred over
$400,000 worth of assets to brokerage accountshyetharles Schwab & Co., Inc. in their San
Francisco headquarterkd. But for this misrepresentation aiitiff claims, Judge Fogel would not

have granted Defendants’ motion to dismiss for lack of pergansdiction. FAC { 74.

D. Susan and the Cartwright Defendants Commence Probate Proceedings
in Oregon

On March 12, 2010, Irene died. FAC § 76. On March 15, 2010, Susan—along with
defendants Whitman and Johansebfartwright, Whitman, Baer PC (“Cartwright”), an Oregon
law firm also named as a defendant in thisomet-commenced probate p®edings in Oregon (the
“Oregon Proceedings”) for declaratory judgmem@erning management and disbursal of Samu
and Irene’s Trusts. FAC | 77. Plaintiff claithsit, during these proceedings, Defendants made
fraudulent representations to the Oregon cantsthat the court peeedings unfolded as a
“Bum’s Rush Ambush” in which he was providedynitinimal notice of the relevant trial dates.
FAC |1 77-79.

As a result of these alleged activities, Defendants were successful in obtaining a gene

judgment disinheriting Plaintiff, as well as attey’s fees and costs for the Oregon proceedings.
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FAC 11 79-85. During the course of this litiga, numerous filings were mailed between
Defendants in Oregon and Plaintiff in California. FAC { 82. Plaintiff timely appealed the
judgment, and the appeal is currently pendingieethe Oregon Court of Appeals. FAC { 81.

Following this judgment, Plaintiff claims thtdte Cartwright Defendds improperly issued
writs of garnishment to JP Morgan Chas&lBattempting to collect on the judgment from the
Oregon Proceedings. FAC 11 86-87. &A®sult of these improperiysued writs, Plaintiff claims
$7,000 was wrongfully removed from his Califica checking account, and $6,000 was wrongfull
removed from his T.D. Ameritrade Brokeramgount located in Nebraska. FAC 11 87-88.
Plaintiff also claims that Susan, possibly wtitle aid of the Cartwright Defendants, filed the
judgment from the Oregon Proceedings with the S@nia Superior Court anthat this resulted in
“wrongful collection activities.” FAC 1 87-89.

E. The Instant Proceedings

Plaintiff filed the insant lawsuit on October 12, 201seCompl., ECF No. 1, and filed
the operative FAC on October 26, 2082eFAC, ECF No. 3. Plairti alleges that Defendants
Susan, Downes, Zusman, Whitman, and Johanssenalated the Racketeer Influenced and
Corrupt Organizations Act (“RICO”) through numerous acts of wire, bank, and mail fraud,

interstate transportation of stolproperty, attempted extortion, and trhstion of justice. FAC

1 95. Plaintiff also alleges that all Defendants, except James, have conspired to violate RICQ.

FAC 11 112-13. In addition, Plaintiff alleges salestate law claims against Defendants for
conversion of trust assets, intemal interference with expectadheritance (NEI”), violations of
the Oregon Racketeer Influencaad Corrupt Organizations Act (“ORICO”), and conspiracy.
FAC 9 114-133.

On November 21, 2012 Defendants Downes ardilEz filed a Motion to Dismiss for lack
of personal jurisdictionSeeMot. to Dismiss FAC as again®ownes and Schulte (“Downes

Mot.”), ECF No. 18. On November 30, 2012 Defendants Susan and James filed a Motion to

Dismiss for lack opersonal jurisdictionseeMotion to Dismiss FAC as against Susan and James$

(“Susan Motion”), ECF No. 23, which they subsequently amersgs#Amended Motion to

Dismiss FAC as against Susan and James (fSA&seended Motion”), ECF No. 33. On Decembe
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17, 2012, the Cartwright Defendants filed a Motioltsmiss for lack of personal jurisdiction.
SeeMot. to Dismiss FAC as again€artwright Defendants (“Cartwght Mot.”), ECF No. 36. On
January 7, 2013, the MZC Defendants filed a MotmBismiss for failure to state a claim upon
which relief can be grantedseeMot. to Dismiss as against MZC Defendants (“MZC Mot.”), ECK
No. 50.

Plaintiff filed an opposition to € of these respective motionSeeOpp’n to Downes
Mot. (“Opp’n to Downes Mot.”), ECF No. 29;@p’n to Susan Am. Mot. (“Opp’n to Susan Am.
Mot.”), ECF No. 42; Opp’n to Cartwright Mot. @pp’n to Cartwright Mot.”), ECF No. 46; Opp’n
to MZC Mot. (“Opp’n to MZC Mot.”), ECF No. 56.

Defendants filed replies in regardeach of their respective motionSeeReply Supp.
Downes Mot. (“Downes Reply”), ECF No. 3Beply Supp. Susan Am. Mot. (“Susan Reply”),
ECF No. 41; Reply Supp. Cartwright Mot. (“Cartght Reply”), ECFNo. 55; Reply Supp. MZC
Mot. (“MZC Reply”), ECF No. 61.

In addition, on February 2, 2013, DefendantsvbDes and Schulte moved for sanctions
pursuant to Federal Rule of Civil Procedure $keMot. for Sanctions (“Mot. for Sanctions”),
ECF No. 65. Plaintiff also filed a Motion fheave to File a Second Amended & Supplemental
Complaint on June 11, 201%eeMot. for Leave to File SA&SC (“Mot. to Amend”), ECF No. 78.
. LEGAL STANDARDS

A. Motion to Dismiss Under Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedig¢b)(6), a defendant may move to dismiss an
action for failure to allege “enough facts to statdaam to relief that iplausible on its face.Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claimdacial plausibility when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable for the miseduct alleged. The plausibilistandard is not akin to a
‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted
unlawfully.” Ashcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949 (2009) (internal citations
omitted). For purposes of ruling on a Rub)(6) motion, the Coufaccept[s] factual

allegations in the complaint as true and constfukgspleadings in the lighthost favorable to the
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non-moving party.”Manzarek v. St. Paul Fire & Marine Ins. C619 F.3d 1025, 1031 (9th Cir.
2008). Moreover, pro se pleading® to be construed liberalljHaines v. Kerner404 U.S. 519,
520 (1972) (per curiamResnick v. Haye213 F.3d 443, 447 (9th Cir. 2000).

Nonetheless, the Court need not acceptuesallegations contdicted by judicially
noticeable facts, and the “[Clourt may look beydmel plaintiff’s complaint to matters of public
record” without converting #nRule 12(b)(6) motion intone for summary judgmenthaw v.
Hahn 56 F.3d 1128, 1129 n.1 (9th Circgrt. denied516 U.S. 964 (1995%ee Van Buskirk v.
Cable News Network, In284 F.3d 977, 980 (9th Cir. 200&¢hwarz v. United State334 F.3d
428, 435 (9th Cir. 2000). Nor is the Court requited’assume the truth of legal conclusions
merely because they are cast ia tbrm of factual allegations.”Fayer v. Vaughn649 F.3d 1061,
1064 (9th Cir. 2011) (quoting/. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)).
Mere “conclusory allegations ofdaand unwarranted inferences arsufficient to defeat a motion
to dismiss.” Adams v. Johnsei355 F.3d 1179, 1183 (9th Cir. 2004) (internal quotation marks and
citations omitted)accord Igba) 129 S. Ct. at 1950.

B. Rule 12(b)(2) Motion to Dismiss fo Lack of Personal Jurisdiction

In a motion challenging personal jurisdiction pasuto Rule 12(b)(2) of the Federal Rule

U7

of Civil Procedure, the plaintiffs the party seeking to invoke flesdiction of the federal court,
has the burden of establishing that jurisdiction exiSese Schwarzenegger v. Fred Martin Motor
Co, 374 F.3d 797, 800 (9th Cir. 2004). When the motion to dismiss constitutes a defendant’s
initial response to the complaint, the plaintifed only make a prima facie showing that personal
jurisdiction exists.See Data Disc, Inc. v. Systems Tech Assocs.bkic.F.2d 1280, 1285 (9th Cir.
1977). While a plaintiff cannot “simply resh the bare allegations of its complaint,’
uncontroverted allegations in the complaint mudialken as true [and] Jenflicts between parties
over statements contained in affidavits mustesolved in the plaintiff's favor Schwarzenegger
374 F.3d at 800 (quotirgmba Marketing Systems, Inc. v. Jobar International, Bel F.2d 784,
787 (9th Cir. 1977), and citinT & T v. Compagnie Bruxelles Lambe&d4, F.3d 586, 588 (9th Cir.
1996)).

C. Leave to Amend
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If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedure, leave to ¢
“shall be freely given when justice so requitdsaring in mind “the unerlying purpose of Rule
15 to facilitate decisions on the merits, ratthem on the pleadings technicalities.”Lopez v.
Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (en bande(nal quotation marks and alterations
omitted). When dismissing a complaint for failurestate a claim, “a district court should grant
leave to amend even if no request to amengligeding was made, unless it determines that the
pleading could not possiblye cured by the allegation of other factsld. at 1130 (quotindpoe v.
United States58 F.3d 494, 497 (9th Cir. 1995) (internal quimin marks omitted)). Furthermore,
the Court “has a duty to ensure tpab se litigants do not lose theight to a hearing on the merits
of their claim due to ignorance td#chnical procedural requirementBalistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990). Accordingdave to amend generally shall be denied
only if allowing amendment would unduly prejae the opposing party, cause undue delay, or bg
futile, or if the moving party has acted in bad faitleadsinger, Inc. v. BMG Music Pub)'§12
F.3d 522, 532 (9th Cir. 2008).

1. DISCUSSION

Before the Court is a Motion to Dismiss foildige to state a claim upon which relief can bq
granted, filed by the MZC Defendants, and ¢hkéotions to Dismiss for lack of personal
jurisdiction, filed by the remaining DefendantBhe Court will first address the MZC Defendants’
Motion to Dismiss for failure to state a claim upon which relief can be granted, and then will

discuss all of the Motions to Dismiss for lack of personal jurisdiction collectiely.

% In his Opposition to Susan’s Amended Motiauhjch Defendants bring pursuant to Federal Ru
of Civil Procedure 12(b)(2), Plaifftstates that “the dishonesds judicatacontentions (by
defendants Susan, James, Downes and Schaiig,under FRCP 12(b)(6), and are based upon
matters beyond the FAC, so they should be treated as a FRCP 56 motion, and denied. (See
12(d)).” Opp’n to Susan Am. Mot. at 9 (emphasisiiginal). In additionPlaintiff states that
“[the defendants’ stealth summary judgmendtion, based upon res judicata principles and
supported by voluminous documentary evidenbeukl be viewed as a voluntary submission to
the Court’s jurisdiction, because such relief cammoperly be granted by a Court unless it has

fundamental jurisdiction, both su#gt matter and personal jurisdiction.” Opp’n to Susan Am. Mat.

at 9 n.8. From these statements the Court gatihatr&laintiff is conteding that the Motions to
Dismiss have been effectiyetonverted into a motion for summary judgment and should be
treated by the Court as such. Plaintiff appeamédsent two bases in qugat of this argument.

First, Plaintiff contends that Defendants Jansessan, Downes, and Schulte, by raising principles
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A. Requests for Judicial Notice

In connection with their Motioto Dismiss, Defendants Downes and Schulte have attach
the following exhibits of which they asseret@ourt may properly take judicial notice: (1)
Plaintiff's First Amended Complaint, filed Rupert I(Downes Mot., Ex. 1)(2) Judge Fogel’s
Order Granting Motion to Dismiss fauack of Personal Jurisdiction Rupert [(Downes Mot., EX.
2); (3) Response to Susan Bond’s Petition forrlicgtons and to Compel Distribution, filed by
William Rupert in the Circuit Court for the S¢adf Oregon, County of Clackamas, Probate Dept.
Case No. CV10030498 (Downes Mot., Ex. 3); (4) Bestion of Giles R. Downes in Support of
Defendants’ Motion to Dismiss, filed Rupert I(Downes Mot., Ex. 4).

In connection with the MZC Defendants’ kilan to Dismiss, the MZC Defendants have
also filed a request for judicial notice for tbeeme documents identified by Defendants Downes
and Schulte as Exhibits 1 and 3eeMZC Defendants’ Request for Judicial Notice, ECF No. 51.

Furthermore, in connection with the Ganght Defendants’ Mton to Dismiss, the
Cartwright Defendants have requexbthat the Court take judiciabtice of the following exhibit:
Plaintiff's First Amended Complaint filed in thestant Proceeding. Cantight Defendants’ RIN
Exh. A, ECF No. 37-1, 37-2.

of res judicata in support of their Motions to Dism have raised mattessitside the pleadings and
thus Federal Rule of Civil Procedure 12(d) mdedahat the motions nole treated as motions
for summary judgment pursuant to Feaddrule of Civil Procedure 56SeefFed. R. Civ. P. 12(d)
(“If, on a motion under Rule 12(b)(6) or 12(c), medteutside the pleadingse presented to and
not excluded by the court, the motion mustreated as one for summary judgment under Rule

ed

56.”). Second, Plaintiff argues that so much evidence has been submitted into the record thal the

motions have in effect become motions for stanmudgment. The Court is not persuaded by ar
of these arguments. First, the motions brobghbDefendants James, Susan, Downes, and Schu
are brought pursuant to Rule 12(b)@0t Rule 12(b)(6). In theontext of a motion to dismiss for
lack of jurisdiction, a trial court may rule on the issue of personigtjation by “relying on
affidavits and discovery matais without holding an evideutiy hearing,” though “dismissal is
appropriate only if the plaintithas not made a prima facie shogiof personal jurisdiction.”
Fields v. Sedgwick Assoc. Risks,.LT®6 F.2d 299, 301 (9th Cir. 1986)herefore, the fact that
Defendants have sought to attachibis to their motions to disiss for lack of jurisdiction does
not, in and of itself, necessaritpnvert their motions into onésr summary judgment. Second,
for purposes of these motions, theutt only takes judicial notice okhibits that are referenced in
the complaint or matters in tipaiblic record, and thyusloes not convert the motions into summary
judgment motions See Shaw v. Hahb6 F.3d 1128, 1129 n.1 (9th Cir. 1995). Therefore, the
Court rejects Plaintiff's contention that these Mas to Dismiss must be treated as motions for
summary judgment.
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Although a district court gendhamay not consider any material beyond the pleadings in
ruling on a Rule 12(b)(6) motion, a court may takaigial notice of documents referenced in the
complaint, as well as matterstime public record, without conwerg a motion to dismiss into one
for summary judgmentSeelee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2001). A matter
may be judicially noticed if it igither “generally known within hterritorial jurisdiction of the
trial court” or “capable of accurate and ready determination by resort to sources whose accur
cannot reasonably be questionedepFR. Bv/iD. 201(b).

Plaintiff objects to the Courtkang judicial notice of these exhibits. However, Exhibits 1,
2, and 4 are all documents filedRupert | As such they are docuntenn the public record, and
the Court may properly take judicial noticetbém to determine the validity of Defendants’
arguments.Del Puerto Water Dist. v. UniteStates Bureau of Reclamati@y1 F. Supp. 2d 1224,
1233 (E.D. Cal May 13, 2008)Judicially noticed facts oftenomsist of matters of public record,
such as prior court proceedingsOhrisanthis v. United State2008 WL 4848764, at *1 (N.D. Cal
Nov. 7, 2008) (“[D]Jocuments publicly filed in [a] priguit are proper subjects judicial notice”).
However, the Court does not tgkeelicial notice of disputedaicts contained within the First
Amended Complaint filed iRupert I. Leg 250 F.3d at 689-90.

Plaintiff has stated that Exhibit 3, whichpgesented by Downes aSghulte as Plaintiff's
responsive pleading in the Oregon ProceedisglDownes Mot. at 5n.3, was ultimately rejected
by the Oregon Courts “for perceived defects ofifosubstance, and insufficient filing feesge
Opp’n to Downes Mot. at 22. Plaintiff has presedrttee Court with a lettefrom the Oregon courts
explaining that his responsive pleading in @regon Proceeding was deficient because Plaintiff
failed to pay sufficient filing fees and because Plaintiff incorrectly denoted several “third-party
complaints” as “counterclaims.SeeDecl. in Support of Opp’n to Downes Mot., Ex. 12, ECF No
30. Based on these conflicting exhibits, the Cbnds that it is unclear whether or not this
document was actually entered into the public ri@@® connection with the Oregon Proceedings.
Accordingly, the Court DENIES Defendants Dowmesl Schulte’s Request for Judicial Notice of
Exhibit 3.

10
Case No.: 12-CV-05292-LHK
ORDER GRANTING MOTIONS TO DISMISS

ACY




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

In addition, Plaintiff has objected to the Cotaking judicial notte of the Cartwright
Defendants’ RIN Exhibit ASeeOpp’n to Cartwright Mot. at 7. Hwever, this exhibit is a copy of
the FAC in this caseSeeCartwright Defendants’ RIN Exh. ECF No. 37-1, 37-2. As such, itis
already part of the record in thease. In fact it is the operative complaint which is the source of
these Motions to Dismiss. Accordingly, theutts GRANTS the Cartwght Defendants’ request
for judicial notice but does ntdke judicial notice ony disputed facts contained within the
exhibit. Leg 250 F.3d at 689-9D.

B. MZC Defendants’ Motion to Dismiss Pursuant to Rule 12(b)(6)

First, the MZC Defendants move to dismisaiftiff's FAC pursuant to Federal Rule of
Civil Procedure 12(b)(6). Plaintiff claims that the MZC Deferidaither violatd, or conspired to
violate, RICO. FAC 11 92-113. The MZC Defenttacontend that the only acts of misconduct
Plaintiff has alleged with any specificity cara their role representing Susan and IrerfRupert
. SeeMZC Mot. at 1. As such, the MZC Defendsamrgue that this conduct is privileged
petitioning activity and cannot form thedms of a viable claim for reliefSeeMZC Mot. at 2. The
MZC Defendants further argue that all additioaets of misconduct Plaintiff has alleged have no
been pled with sufficient partitarity to satisfy the heightengaleading standards required by
Federal Rule of Civil Procedurel(in cases brought under RICGeeMZC Reply at 3

For the following reasons, the Court agrest the MZC Defendants and hereby grants
their Motion to Dismiss for failure to st claim upon which relief can be granted.

1. RICO Claims

a. Plaintiff's Claims Arising from Rupert | are barred by the Noerr-
Pennington Doctrine

Plaintiff alleges that the MZC Defendants wtad, or conspired to violate, RICO when

they made false representations to Judge Fod@lipert | According to Plaintiff, the MZC

* In addition to the exhibits for which the Cournild judicial notice, the Court does not rely on
the exhibits that are the subject ofathher pending requests for judicial notiseeECF No. 59 &
63, and thus the Court denies thpskcial notice requests as moot.
® MZC Defendants also asseratiPlaintiff's state law causes action should be dismisseGee
MZC Mot. at 12. In light of the Court®nding the Plaintiff'sclaims arising fronRupert lare
barred by thé\oerr-PenningtorDoctrine, the Court does not need to address these additional
arguments.
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Defendants represented to the ¢our both declarations and omaiguments, that there were no

disputed or relevant assets in California whefaat they were aware of more than $400,000 wor

of assets located in brokerage accounts in San Francisco. FAC { 75; Opp’n to MZC Mot. at 2

However, Plaintiff's allegatins relate solely to the MZC Defendants’ involvement as
representatives for Susan and IrenRupert I As such, the MZC Defendants argue that such
representation constitutes protetcpeetitioning actities under théNoerr-PenningtorDoctrine.

“Under theNoerr-Penningtordoctrine, those who petition any department of the
government for redress are gengrathmune from statutory liabilityor their petitioning conduct.”
Sosa v. DIRECTV, Inc437 F.3d 923, 929 (9th Cir. 2006)This doctrinederives from the First
Amendment’s guarantee of “the righf the people . . . to petition the Government for a redress
grievances.” U.S. GNST. AMEND. |. Protected petitioning activéis include representing another
in court proceedings and fig papers with the courBee, e.g. Winters v. Jordado. 09-00522,
2010 WL 2838634, *8 (E.D. Cal., JuBp, 2010) (holding thatlaintiffs’ claims were barred under
theNoerr-Penningtordoctrine when they arose out of “[detiant’s] representation of [his client],
which include[d] acts of representing [client]Jdaurt proceedings, filing pers with the court on
[client’s] behalf, and communicats with the Nevada County dist attorney’s office.”).
Moreover, while théNoerr-Penningtordoctrine arose in the antitrusintext, the Ninth Circuit has
expressly stated that it is naniger limited to antitrust actionSee Sosad37 F.3d at 931 (“we
conclude that th&loerr-Penningtordoctrine stands for a generide of statutory construction,
applicable to any statutory impgetation that could implicateetrights protected by the Petition
Clause.”). Specifically, thBlinth Circuit has applied thidoerr-Penningtordoctrine to claims
brought under RICOSee, e.g. Kearney v. Foley & Lardner, L1590 F.3d 638, 643-48 (9th Cir.
209);Sosa 437 F.3d at 929-32.

Here, Plaintiff is seeking tbold the MZC Defendants lisdg under RICO, for their conduct

representing parties in a courbpeeding and for filing papers withe court. FAC § 102. As the

® TheNoerr-Penningtordoctrine emerged in the cent of two antitrust caseEastern Railroad
Presidents’ Conference v. Noerr Motor Freight, |r865 U.S. 127 (1961), anidnited Mine
Workers of America v. Penningtd381 U.S. 657 (1965).
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MZC Defendants’ alleged involvement in the RIC@nspiracy is based on protected petitioning

activity, Plaintiff has not stateal viable claim against them.

b. The “Sham” Litigation Exception to the Noerr-Pennington
Doctrine Does Not Apply

Plaintiff disputes that thHoerr-Penningtordoctrine bars his claim because he alleges the¢

MZC Defendants’ petitioning activities were pafta “sham?” litigationand therefore are not
protected byNoerr-Penningtonmmunity. SeeOpp’n to MZC Mot. at 22-23. As the Ninth Circuit
stated inFreeman v. Lasky, Haas & Cohjet10 F.3d 1180 (9th Cir. 2005), “[w]hiloerr-
Penningtonmmunity is broad, it is noso broad as to cover aftigation: ‘Sham’ petitions don’t
fall within the protection of the doctrineld. at 1183-84. There are tleréormulations of the

sham exception:

First, if the alleged anticompetitive betar consists of bringing a single sham

lawsuit (or a small number of such suitéle antitrust plaitiff must demonstrate

that the lawsuit was (1) objectively baseless, and (2) a concealed attempt to interfere
with the plaintiff's business relationships.

Second, if the alleged anticompetitive behavsdhe filing of aseries of lawsuits,
“the question is not whether any one of thieas merit-some may turn out to, just as
a matter of chance-but whether they lameught pursuant topolicy of starting

legal proceedings without regard to therits and for the purpose of injuring a
market rival.”

Finally, in the context of a judicigroceeding, if the alleged anticompetitive
behavior consists of making intentionalsm@presentations tbe court, litigation
can be deemed a sham if “a partg'®wing fraud upon, or its intentional
misrepresentations to, the court deprive the litigation of its legitimacy.”

Kottle v. Northwest Kidney Ctrsl46 F.3d 1056, 1060 (9th Cir.1998) (citations omitted). Plainti
concedes that the second exception does not apply to thisSeadZC Opp’n at 23.

The Court does not find that the first forratibn of the “sham exception” applies to
Plaintiff's case. ImportanthyRlaintiff has made only bare asg$ens that the MZC Defendants’
actions inRupert Iwere baseless and a concealedmiteo interfere with his business
relationships.SeeMZC Opp’n at 23. Moreover, the MZBefendants successfully obtained a
dismissal of Plaintiff's caseSee Rupert | Therefore, there appedoshave been sound basis for
asserting this defense, anéintiff cannot demonstrate thiéie MZC Defendants actions were

13
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objectively baselessSee Prof'| Real Estate Investolsg. v. Columbia Pictures Indy$08 U.S.
49, 60n.5 (1993) (“A winning lawsuit is by definition aas®nable effort at petitioning for redress
and therefore not a sham”).

In addition, while Plaintiff claims tt the MZC Defendants’ actions Rupert linterfered
with his business relationshighge “sham” litigation exception generally centers on the use of
baseless litigation as an “antyopetitive weapon” or as a means of harming a market r&ex,
e.g, Amarel v. Connell102 F.3d 1494, 1518 (9th Cir. 1996) {stg that the “sham” exception
“requires the court to determifwghether the baseless lawsudnzeals ‘an attentpo interfere
directly with the business relationships of a cefitpr . . ." through the ‘use [of] the governmental
process . .. as an anticompetitive weapon.™) (citations omitté8g-POSCO Indus. v. Contra
Costa Cnty Bldg. & Const. Trades Council AFL-CB2 F.3d 800, 811 (9th Cir. 1994) (stating
that, in the context of the secofmmulation, courts look to wheth&wsuits are brought “for the
purpose of injuring a market rival”Plaintiff’s interest in k8 inheritance, however, has no
relationship to market competition or busineBsither, it is a personal financial relationship.
Accordingly, the Court finds that this is n@tusiness relationship for purposes ofNlberr-
Penningtordoctrine.

The Court also does not find that the thirchialation of the “sham exception” applies to
Plaintiff's case. While Plairffihas alleged that the MZC Defenda made fraudulent declarations
to Judge Fogel, “vague allegations of misesgntation ‘are . . . insufficient to overcoheerr-
Penningtorprotection.” Kottle, 146 F.3d at 1064. Plaintiff argu#hat the brokerage accounts
were opened with a specialized departneér@@harles Schwab, called Charles Schwab
Institutional, which is headquarest in San Francisco. Opp’n$usan Am. Mot. at 11-12. Based
on this evidence, Plaintiff claims that the accounts are located in San Frankdsddowever, the
FAC alleges no facts suggestingtlisusan or Irene were inl@arnia at the time the accounts
were allegedly openedseeMZC Mot. at 6. Furthermore, asiff®@m his conclusory statement that
the accounts must be located in Califorkintiff has provided no support for the proposition
that simply because a department is headquartei@dlifornia, all accoustwith that department

are held there as well. Accordingly, Plaintifishaot provided sufficient evidence that the accounts
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are located in California, ordéhthe MZC Defendants knowingly made misrepresentations wher
they submitted declarations stating thatdksets were not locatedCalifornia.

Moreover, even if the accounts were locate@atifornia, Plaintiff has not set forth how
hiding this information from Judge Fogel deprived the litigatioRupert lof its legitimacy. In
Judge Fogel's Order Granting the Motions to DismidRupert | Judge Fogel didot rely on the
location of the assets. Rather, Judge Fogearked that the actions Plaintiff allegedRaopert |
concerned Oregon residents, their Oregon attoreykestate planning decisions made in Orega
See Rupert, lat *4. Thus, Judge Fogel's decisiohae on the Oregon-badectivities of the
Rupert Idefendants.See id The Court is, therefore, not caneged that Judge Fogel’s decision
would have changed even if the assets were indaated in California.As such, given that there
is no proof that a misrepresentation was madthairthis alleged misrepresentation would have
undermined the legitimacy of the priatigation, this excegon does not apply.

Therefore, the “sham” litigation exception does not apply, and Plairftffgert 1based

claims are barred by tiidoerr-Penningtordoctrine.

2. Plaintiff's Additional Cl aims for Violations of RICO or Conspiracy to
Violate RICO Have Not Been Stag¢d with Sufficient Specificity

In addition to his claims alleging violation$ RICO which involve the MZC Defendants’
petitioning activities irRupert | Plaintiff also makes severabhgtments throughout his FAC and in
his Opposition to the MZC Defendants’ Motion ialn allege that the MZ Defendants violated
RICO in other ways. First, in his Oppositionthe MZC Defendants’ Motioto Dismiss, Plaintiff
raises a new allegation, not raised in his compl#uat the MZC Defendants “participate[d] in
defendant Susan Bond’s fraudulent trasset misappropriation schemeS&eOpp’'n to MZC
Mot. at 6. Second, in his FAC, Plaintiff statbat the alleged RICO eiations which occurred
during the Oregon Proceedings t@lscluded defendant ZusmanSeeFAC  103.

Federal Rule of Civil Procedure 9(b), which rigs that a party “state with particularity

the circumstances constituting fraudgd- R. Qv. P. 9(b), governs claims brought under RICO.

Moore v. Kayport Package Express, Ir®885 F.2d 531, 541 (9th Cir. 1989) (“We have applied the

particularity requirements of Rub) to RICO claims”). Asxplained below, because these two
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claims have not been pled with the sufficient dpety required by Rul€(b), the Court dismisses
these additional claims against the MZC Defensidior alleged violations of RICO, which are
separate from PlaintiffRupert tbasedRICO claims.

First, the Court addresses Plaintiff's allegatthat the MZC Defendamtparticipate[d] in
defendant Susan Bond’s fraudulent trasset misappropriation schemeS&eOpp’'n to MZC
Mot. at 6. Throughout his complaint, Plaintiéscribed the alleged misappropriation of trust
assets as involving Defendants Susan, Jamesn&x) Schulte, and the @aright Defendants.
SeeFAC. Plaintiff did not mention any involvemeby the MZC Defendants in Bond's trust asse
misappropriation schemesd. Now, in his Opposition to the MZC Defendants’ Motion to
Dismiss, Plaintiff makes broatatements that the MZC Defendants somehow aided their co-
Defendants in committing the allegedly illegitimate activiti€&&eOpp’n to MZC Mot. at 6-7
(“The MZC Defendants are charged wittter alia participating in the RTO Phase Two-Cover Up
and Stonewall activities, that aided and alokthe breaches of trust by defendant Susan Bond,
through the assistance they gave in helpingeliade and avoid her duty to account fully and
completely, for her administration of assets’);.21-22 (“the MZC Defendants . . . aid[ed] and
abet[ted] Defendant Susan Bond'’s cover-up stodewall objectives”). Not only are these
statements merely conclusoryeyhare not supported by any eviden As such, these allegations
are not stated with sufficient particularity aguged by Federal Rule @ivil Procedure 9(b)See
Swartz v. KPMG LLP476 F.3d 756. 764 (9th Cir. 2007yvhere a complaint includes allegations
of fraud, Federal Rule of Civil Procedure 9(b) requires more specificity including an account @
‘time, place, and specific content of the false regméstions as well as the identities of the partieg
to the misrepresentations.™) (citations omitted). These statements ultimately do not suffice tQ
establish the MZC Defendants’ involvement iorfdl’s alleged trust misappropriation schemes.

Second, the Court addresses fiffis broad assertion that the alleged RICO violations
which occurred during the Oregon Proceedings “also included defendant Zus®eaRAC
103. Although, throughout his complaint, Plaintifscribed the Oregon Proceedings as involvin
Defendants Susan, James, Downes, Behand the Cartwright DefendansgeFAC, the only

reference to MZC'’s involvement in the Oregond&edings is the one statement in the FAC that
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the Oregon Proceedings “also included defendasman,” who is a named partner of MZ8ee
FAC 1 103. This lone statement does not satishpHrticularity required bifederal Rule of Civil
Procedure 9(b). Moreover, thaflegation involves the right to pgon the government, and thus is
subject to a heightengieading standard under tN@err-Penningtordoctrine. See Or. Natural
Res. Council v. Moh|&®44 F.2d 531, 533 (9th Cir. 1991) (“Where a claim involves the right to
petition governmental bodies undéoerr-Penningtonhowever, we apply a heightened pleading
standard.”). Plaintiff's scant allegation similarly does not satisfy thentexigd pleading standard
under theNoerr-Penningtordoctrine, as Plaintiff does not pro any underlying facts to support
this claim nor elaborates on it in any fashion.

Because the Plaintiff's additionRICO claims separate from H&upert tbased claims
against MZC Defendants have not been pléd sufficient specificity, the Court DISMISSES
them. However, as this is only Plaintiffsrst Amended Complaint and because the Court

dismisses Plaintiff's claims, in part, for failurerteeet the heightened pleading standard of Rule

9(b), the Court dismisses Plaintiff’'s claims wigaVve to amend so that he may cure these defects.

3. Plaintiffs Remaining State Law Claims Against MZC Defendants

Plaintiff has alleged only two fieral claims: violation of RIC@nd conspiracy to violate
RICO. The FAC alleges that the Court has $aipental jurisdiction, pursuant to 28 U.S.C.

8 1367, over all of Plaintiff's remaining claimshich arise under California and Oregon laBee
FAC 1Y 1, 114-133.

The federal supplemental jurisdiction statutevtes: “[Ijn any civi action of which the
district courts have original jisdiction, the district courts all have supplemental jurisdiction
over all other claims that are so related to clamtke action within suchriginal jurisdiction that
they form part of the same case or controversieudrticle 11l of the United States Constitution.”
28 U.S.C. § 1367(a). A districoart may decline to exercise supplemental jurisdiction over a st

law claim if:

(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates otlee claim or claims over which the
district court has aginal jurisdiction,
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(3) the district court has dismissed @kims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.

28 U.S.C. § 1367(c). Because the Court dsses the federal law claims against the MZC
Defendants, the Court declines to exerciggptemental jurisdiction over the state law claims
against the MZC Defendants guant to 28 U.S.C. § 167(chee Ove v. Gwinz64 F.3d 817, 826
(9th Cir. 2001) (“A court may decline to exercise supplemental jurisdiction over state-law clair
once it has dismissed all claims overnabhit has originajurisdiction.”); see also San Pedro Hotel
Co. v. City of L.A.159 F.3d 470, 478 (9th Cir. 1998) (disticourt not required to provide
explanation when declining jurisdion under 28 U.S.C. § 1367(c)(3)).
4. Conclusion

Because Plaintiff's RICO claims agaitise MZC Defendants are either barred by the
Noerr-Penningtordoctrine or have not been pled with sufficient specificity under Federal Rule
Civil Procedure 9(b), thedirt GRANTS WITHOUT PREJUDICE the MZC Defendant’s Motion
to Dismiss Plaintiff's First Amended Complaint.

C. Defendants’ Motions to Dismss Pursuant to Rule 12(b)2

Defendants Susan, James, Downes, Schulteth@nCartwright Defendants also move to
dismiss Plaintiff's FAC based on lack of penal jurisdiction. In his FAC and various
Oppositions, Plaintiff has described a serieaat$ of misconduct by Defendants through which
they violated or conspired toolate RICO. Plaintiff contendsahthese acts were directed at
causing him harm in California, and that accordinggrsonal jurisdiction iproper in California.
Defendants contest this argument. Each Deferctartends that they are residents of either
Oregon or Michigan, and thus dotri@ve substantial contacts witlalifornia to give rise to
general jurisdiction. Further, Defendants artha the various acts Plaintiff has alleged were
directed at their home states of Oregon and Michigad were not directead harming Plaintiff in
California.

Plaintiff's theory for why personal jurisdion is proper is based on different acts of
misconduct with regards to each Defendant. However, Plaintiff contendsattaof these acts is
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part of the same chain of events directed asioguhim harm in California. Moreover, there is
considerable overlap between the various Badats and nearly all of the alleged acts of
misconduct involve multiple Defendants. Accordingly, the Court deems it appropriate to addr
all of these motions together.

To determine the propriety of assertinggmnal jurisdiction ovea nonresident defendant,
the Court examines whether such jurisdiction srpiéed by the applicable state’s long-arm statut
and comports with the demands of federal due prod@ssman v. DaimlerChrysler Corp44
F.3d 909, 919 (9th Cir. 2011). Because Californiar‘sgy-arm statute, California Civil Procedure
Code § 410.10, is coextensive with federal duegse requirements, the jurisdictional analyses
under state law and federal do®cess are the sam8eeCaL. Civ. RRoc. CopE § 410.10 (“[A]
court of this state may exercise jurisdiction og hasis not inconsistent with the Constitution of
this state or of the United Statés.’As such, “[flor a court texercise personal jurisdiction over a
nonresident defendant, that defendanist have at least ‘minimunontacts’ with the relevant
forum such that the exercisejafisdiction ‘does not offend tradinal notions of fair play and
substantial justice.””SchwarzeneggeB74 F.3d at 800 (quotingternational Shoe Co. v.
Washington326 U.S. 310, 316 (1945)). In additiorhétdefendant’s ‘conduct and connection
with the forum State’ must be such that tiefendant ‘should reasonably anticipate being haled
into court there.” Sher v. Johnsor®11 F.2d 1357, 1361 (9th Cir. 1990) (quotiNgrld—Wide
Volkwagen Corp. v. Woodsof44 U.S. 286, 297 (1980)).

A court may exercise either general or spegqurisdiction over a nonresident defendant.
Ziegler v. Indian River Cnty64 F.3d 470, 473 (9th Cir. 1995). General jurisdiction exists wher
nonresident defendant’s activitiesthe state are “continuous asygstematic” such that said

contacts approximate physical presence in the forum sha&te.Schwarzenegg8i74 F.3d at 801

(internal quotation marks and citation omitted). éihgeneral jurisdiction is inappropriate, a cout

may still exercise specific jurigdion where the nonresident defentla “contacts with the forum
give rise to the cause attion before the court.Doe v. Unocal Corp.248 F.3d 915, 923 (9th Cir.
2001).

1. General Jurisdiction
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Here, Plaintiff has not adessed whether any of the feedants bringing Motions to
Dismiss for lack of personalijgdiction are subject to general jurisdiction in Californtee
Downes Reply at 9; CartwrigRReply at 10. However, none oktte Defendants are residents of

California and there is no evidemthat any of them have subdtal business connections with

California. SeeFAC 11 5-14. Only one of the attorney defendants, Johansson, has a license {o

practice law in California. FAC 1 6-7, 9-1ilt see Crea v. Busp¥8 Cal. App. 4th 509, 515
(1996) (maintenance of a Califorrdawv license alone is insufficiet confer genel jurisdiction

in California). The law firm defendants, Scteuand Cartwright, do ndtave offices or any
employees in California, and both they and their employees have either nonexistent or spora
contacts with California. FAC |1 12-14. Susas only visited California on vacation, and Jame
has never visited California. Susan Am. Mot8atAccordingly, none of the defendants, other
than the MZC Defendants, a California law fjrhas the kind of “continuous and systematic”
contacts with California to givese to general jurisdiction.

2. Specific Jurisdiction

a. Plaintiff Has Not Pled Sufficient Facts to Demonstrate Personal
Jurisdiction Under 18 U.S.C. § 1965(b)

Plaintiff has alleged that, &@efendants are participantsarRICO conspiracy, 18 U.S.C.
§ 1965(b) permits this Court to exeseipersonal jurisdiction over therSee, e.g.Opp’n to
Downes at 11-13. Under 18 U.S.C. § 1965(b), atanay exercise jurisdiction over non-resident
participants in a RICO conspirgceven if those parties would natherwise be subject to personal
jurisdiction in that court.Seel8 U.S.C. § 1965(b). However, “the court must have personal
jurisdiction over at least one of the participantthe alleged multi-district conspiracy and the
plaintiff must show that there i other district in which a cauwill have personal jurisdiction
over all of the alleged co-conspiratorsSee Butcher’s Uniohocal No. 498 v. SDC Investment,
Inc., 788 F.2d 535, 539 (9th Cir. 1986).

Plaintiff has identified Susan, Downes,sfitan, Whitman, and Johansson as the “RICO
Defendants” who alleghy violated RICO.SeeFAC 11 6-10. As such, the Court may exercise

jurisdiction over these Defendantdyif Plaintiff can demonstrate that the Court has jurisdiction
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over at least one of these Defentdaand that no other districtists where a court will have
jurisdiction over all of tb RICO Defendants.

Here, the Court has jurisdiction over Zusmamheass a California resident. FAC 8. The
remaining RICO Defendants, however, are€Caktgon residents. FAC 11 6-7, 9-10. While
Plaintiff has alleged that no other dist will have jurisdiction over ZusmasgeOpp’'n to Downes
at 13, a plaintiff must do more than merely asset tiinere is no other district in which a court will
have jurisdiction over all of the alleged co-conspirat&@se Huntair, Inc. v. Gladstoné74 F.
Supp. 2d 1035, 1039-40 (N.D. Cal. 2011) (holding phaintiffs’ statement that they “were not
aware of any other district in which a coudwd have personal judiction over all of the
defendants” was “conclusory” afithsufficient to meet Plaintis’ burden to demonstrate that
jurisdiction under § 1965(lwould be appropriate.”).

Despite Plaintiff's claims that no other dist will have jurisdi¢gion over Zusman, the FAC
states that he was a member obagspiracy with six Oregon defendargegFAC | 8, and that his

involvement in the conspiracy was his repregemtaof two Oregon residents in connection with

an estate established under Oregon idwMoreover, Zusman’s law firm has an office in Oregon.

SeeDownes Reply at 4. Accordingly, the Counds that an Oregon cdunay have jurisdiction
over all of the RICO defendants. As such,gdiction under 18 U.S.C.B65(b) is inappropriate,

and these motions must turn on ttamhal personal jusdiction analysis.

b. Plaintiff Has Not Pled Sufficient Minimum Contacts With
California to Demonstrate Specific Jurisdiction

Plaintiff asserts that he hpked sufficient minimum contacts to demonstrate the existenc
of specific personal jurisdictioover all of the defendantSeeOpp’n to Downes at 13-14. To
determine whether a defendant’s contacts witlidhen state are sufficient to establish specific

jurisdiction, the Ninth Circuit employs a three-part test:

(1) The non-resident defendant must purposefully direct his activities or
consummate some transaction with theufio or resident treof; or perform
some act by which he purposefully avails himself of the privilege of conducting
activities in the forum, thereby invokingettibenefits and protections of its laws;
(2) the claim must be one which arises olibr relates to the defendant’s forum-
related activities; and
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(3) the exercise of jurisdiction must compuwiith fair play and substantial justice,
i.e. it must be reasonable.

SchwarzeneggeB74 F.3d at 802 (quotirigake v. Lake817 F.2d 1416, 1421 (9th Cir. 1987)).
Plaintiff bears the burden of satisfying the first two prongser 911 F.2d at 1361. If Plaintiff
does so, then the burden shifts to Defendantsetiofésth a ‘compelling cas¢hat the exercise of
jurisdiction would nobe reasonable.CollegeSource, Inc. v. AcademyOne, 18663 F.3d 1066,
1076 (9th Cir. 2011) (quotinBurger King Corp. v. Rudzewic#71 U.S. 462, 476-78 (1985)).

The first prong is satisfied by either purpd availment or purposeful directiorayton

Purcell LLP v. Recordon & Recordp606 F.3d 1124, 1128 (9th Cir. 2010). For suits sounding in

contract, courts typically appthe “purposeful availment” testyhich asks whether the defendant
has “performed some type dfiamative conduct which allows giromotes the transaction of
business within the forum state.Sher 911 F.2d at 1361 (quotir§jnatra v. Nat'| Enquirer, Ing.
854 F.2d 1191, 1195 (9th Cir. 1988)). By contramstcases involving tdlous conduct, courts
most often employ a purposeflitection analysis, which ask#ether the defendant has
“purposefully direct[ed] his actities at the forum state, applying an “effects” test that focuses
the forum in which the defendant’s actions wiglg whether or nothe actions themselves
occurred within the forum.”CollegeSource653 F.3d at 1077 (quotirgghoo! Inc. v. La Ligue
Contre Le Racisme&33 F.3d 1199, 1206 (9th Cir. 2006) (en Panés this case involves claims
against Defendants for interfering weind depriving Plaintiff of his inheritance, it sounds in tort.
Accordingly, the Court analyzes thidase under the purposeful direction test.

The Ninth Circuit evaluates purposkdlirection using the three-par€alder-effects” test.
See Schwarzenegg@®74 F.3d at 803%ee also Calder v. Jond65 U.S. 783 (1984). Under this
test, “the defendant allegedly must have (1) catbechan intentional ac{2) expressly aimed at
the forum state, (3) causing harm that the defahknows is likely to be suffered in the forum
state.” Yahoo! Inc, 433 F.3d at 1206 (internal quotatiorarks omitted). The Ninth Circuit
construes “intent” as “referring &@n intent to perform an actughysical act in the real world,
rather than an intent to accomplisheault or consequence of that acEthwarzeneggeB874 F.3d
at 806. In addition, “[t]here iso requirement that the defend&awe any physical contacts with

the forum.” Brayton Purcell 606 F.3d at 1128.
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Plaintiff has alleged the following intentional acts:

(1) Susan, with the assistance of Downes and Schulte, mismanaged and
misappropriated assets from Samuérast and Irene’s Trust, FAC 1 101-
102;

(2) James accepted and failed to return assets misappropriated from these trusts,
FAC 1 117-118;

(3) Susan transferred over $400,000 wortlasdets to brokage accounts held
by Charles Schwab in San Francisco, California, FAC  74;

(4) Susan, Downes, and the Cartwright®w®lants mailed papers and pleadings
from the Oregon Proceedings to Rtdf in California, FAC { 72;

(5) the Cartwright defendants improperly issued writs of garnishment on a
Portland, Oregon branch of JP Morgasuléng in funds being levied from
accounts held by Plaintiff in Nebraskad California, FAC {1 87-88; and

(6) Susan, potentially with the aid ofetCartwright Defendants, filed a
judgment from the Oregon proceeding in Santa Cruz Superior Court
resulting in wrongful collection actites in California, FAC { 86.

The Court will address eadi these acts in turn.

i. Susan, With the Assistance of Downes and Schulte, Mismanaged and
Allegedly Misappropriated Trust Assets

With regard to the alleged managemehthe trusts, Judge Fogel ruledRapert Ithat
these activities were directed at the managewfesm estate in Oregon and were therefore not

directed at Californid. See Rupert,lat 4. The Court agrees with Judge Fogel. Susan’s alleged

" Defendants Susan, Downes, and Schulte contentdttaissue preclusion and principles of res
judicata prevent Plaintiff from asserting, in thigtion, that jurisdiction iappropriate in California
because this issue was already deciddRuipert | SeeSusan Am. Mot. at 5-6; Downes Mot. at 5-
6. Issue preclusion bars re-lgigon of issues adjudicatedam earlier proceeding if three
requirements are met: (1) the issue necessarily deaide previous proceeding is identical to th
one which is sought to be re-litigated; (2) tinst proceeding ended with a final judgment on the
merits; and (3) the party againsh@m collateral esppel is asserted was artyaor in privity with
a party at the first proceedingee Reyn’s Pasta Bella, LLC v. Visa USA, U2 F.3d 741, 746
(9th Cir. 2006). “Res judicata)Jso known as claim preclusion rbditigation in a subsequent
action of any claims that were raisedcould have been raised the prior action.”W. Radio
Servs. Co. v. Glickmani23 F.3d 1189, 1192 (9th Cir. 1997) (emphasis addedyird Owens v.
Kaiser Found. Health Plan, Inc244 F.3d 708, 713 (9th Cir. 2001RRes judicata is applicable
whenever there is: “(1) an identity of claims[;) @final judgment on the merits[;] and (3) identity
or privity between parties.¥W. Radio Servs. Cal23 F.3d at 1192 (citinBlonder-Tongue Lab. v.
Univ. of Ill. Found, 402 U.S. 313, 323-24 (1971)). While theurt acknowledges that Plaintiff's
23
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mismanagement of trust assets occurred gg@m, FAC Y 32-72, and any assistance Downes and

Schulte provided to Susan took place ingorg FAC 1 52-72. Furthermore, while Susan and
Downes sent letters and callecintiff in California, their commnications concerned the estate
planning decisions of Irene, an Oregon residd=-AC {1 33-72. Accordingly, all of Susan,
Downes, and Schulte’s trust management aig#vivere aimed at Oregon and not Califofhia.
li. James Accepted Trust Assets

To the extent James benefited from the manageofehese trusts, haid so in Michigan.
SeeFAC qY 11, 118. Plaintiff appears to assert jinaddiction is proper over James because he
performed an intentional act, repeof funds in Michigan, which caused harm to Plaintiff in
California, and that James was aware Flaintiff was a resident of CalifornicseeFAC | 11.
However, when James accepted funds from his parents’ trusts, his express aim was obtainin
benefit in Michigan. Accordingly, James’s actions are not sufficient to constitute express aim
California. See Schwarzenegg@&74 F.3d at 807 (“It may be trtigat [plaintiff's] intentional act

eventually caused harm to [defendantCialifornia, and [plaintiff] may have known that

present action is based osimilar nexus of facts d&upert | neither the doctrines of issue
preclusion or res judicata are appble in this case. First, Ptif has alleged new jurisdictional
facts. For example, he has now alleged evemtserning the Oregon Pesding and the filing of
a judgment in California. As such the questdpersonal jurisdiction, in this action, is not
identical to the question @lersonal jurisdiction iRupert | Accordingly the first requirement of
issue preclusion has not beens&td, and therefore, ¢hdoctrine does not apply in this case.
Second, unlike Plaintiff's present action, his actioRupert Idid not include claims for violations
of RICO. As such, there is not an identity of claims between this actioRwgrett |

Accordingly, the first requirement of res judicéit@as not been satisfieshd therefore the doctrine
does not apply.

® Plaintiff has also argued thie doctrine of judicial estoppshould bar Defendant Susan from
arguing that he received hisutf and fair day in court” during the Oregon ProceedingseOpp’'n
to Susan Am. Mot. at 9-10. Plaintiff cemids that, during the Oregon Proceedings, his
counterclaims were dismigséor lack of standingld. As such, the Oregon courts did not reach
the merits of his claimld. Based on these arguments, the Couttteya that Plaintiff is arguing
that Susan should not be able to claim a preausffect on the current proceedings based on the
judgment in the Oregon Proceedings. The Cooits, however, that Susan’s issue preclusion
argument is based on the judgmenRumpert | not the Oregon ProceedingSeeSusan Am. Mot.
at 5-6. Moreover, as the Court tslthat Plaintiff's claims in ik action are not precluded by any
of his prior judgmentssee supranote 7, Plaintiff's argument fougicial estoppel is therefore

moot, and the Court need not rule on it.
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[defendant] lived in California. But this does moinfer jurisdiction, fofplaintiff's] express aim
was local.”).
lii. Susan Transferred Assets to California

With regards to Susan’s alleged transfer of tigstgeCalifornia, it is not clear how Plaintiff
suffered harm in California from this activity. Both the management of assets and the Oregor
Proceedings—the actions which allegedly deprived Plaintiff of his inheritance—occurred in
Oregon. SeeFAC. Regardless of where Susan mayehallegedly transferred these assets, it
would not have impacted the outcome of thesetsveiss such, the locatn of the assets has no
bearing on Plaintiff's inheritanck.

Plaintiff has also argued that Judge Fogel was unaware that Susan may have transfer
assets to California when he issued his rulingupert | FAC  74. Had Judge Fogel known this
Plaintiff claims, he “certainly wodl have ruled differently.” Opp’to Downes at 11. However, as
discussed above, Judge Fogel’'s decision diadelptupon the locationf the trust assetsee
Rupert lat 4, and thus the Court does not agreetthatinformation would have altered Judge

Fogel's decision.

iv. Susan, Downes, and the Cartwright Defendants Mailed Papers and
Pleadings from the Oregon Procedings to Plaintiff in California

® Plaintiff has also requested that he be fittechto conduct jurisdictional discovery on either
Defendant Susan Bond or Charles Schwab Ingiitatiin San Francisco, @farnia, regarding the
assets allegedly traresfed to California.SeeOpp’n to Downes Mot. at 25; Opp’n to Susan Am.
Mot. at 17-19. Plaintiff argudbat information about thesssets, specifically their location,
“promises to be dispositive upon the issue of perganatiction.” SeeOpp’n to Susan Am. Mot.
at 19. “Discovery may appropriately be granted where pertinent facts bearing on the questiof
jurisdiction are controverted or where a morséactory showing of the facts is necessaripita
Disc, Inc. v. Sys. Tech. Assocs., IB&7 F.2d 1280, 1285 n.1 (9th Cir. 197 However, “[in
granting discovery, the trial courtvested with broad discretionld. “[A] refusal [to grant
jurisdictional discovey] is not an abuse of discretion whiers clear that further discovery would
not demonstrate facts sufficient tonstitute a basis for jurisdiction.Wells Fargo & Co. v. Wells
Fargo Express Cp556 F.2d 406, 430 n.24 (9th Cir. 1977). Ha®discussed above, the locatiorn]
of the assets, even if Susan sfemred them to Califoia, does not have any bearing on the harm
Plaintiff suffered in California. As such, weePlaintiff to obtain evidence through discovery
demonstrating that assets were transferred liéo@Gaa, it would not be sufficient to establish
personal jurisdiction. Moreover, Plaintiff hasesdy attached, as EXxiti Numbers 7, 8, 9, and 10
to his Declaration in Support of his Oppasitito Downes’s Motion, numerous documents
regarding these accouniscluding letters between Charlesh®@b and Irene, Monthly Billing
Statements, and Quarterly Billing Statemer8seECF No. 30, Ex. Nos. 7, 8, 9, 10. Therefore, it
is unclear what additional documents Ridi hopes to obtain by conducting discovery.
Accordingly, Plaintiffs request fqurisdictional discovery is DENIED.
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As for the mailing of papers and pleadings from the Oregon Proceedings to Plaintiff in
California, Oregon law requirddefendants to mail notices Riaintiff regarding the Oregon
ProceedingsSeeOR. REV. STAT. 8 130.035 (2010). Moreover, all tifese documents concerned
ongoing litigation in Oregon over thayhts of Plaintiff and his sibligs to an Oregon estate. FAC
1 82. Accordingly, the fact that Plaintiff recesvpapers in California does not convert these

Oregon-based activities inta@ess aiming at California.

v. The Cartwright Defendants Issued Writs of Garnishment; Susan,
Potentially with the Cartwright Defendants, Filed a Judgment in Santa
Cruz Superior Court, Resulting in Wrongful Collection Activities
Against Plaintiff

As for the issuing of writs of garnishmet the Cartwright Defendhis and the filing of
the Oregon judgment in Califomithese activities were intended to collect a money judgment
from Plaintiff in California, and resulted fands being taken from his checking account in
California. SeeFAC {1 86-87. As such, they may in fact satisfyGladdereffects test.

However, under the second prong of the persomiadiction analysis, to provide a basis
for jurisdiction, a “claim must be onghich arises out of or relatés the defendant’s forum-related
activities.” SchwarzeneggeB74 F.3d at 802. “In determining whether [a plaintiff's] claims arisg
out of [a defendant’s] forum-relateconduct, ‘the Ninth Circuit followthe ‘but for’ test.” Hence,
[a plaintiff] must show that he would not hasgffered an injury ‘but for’ [a defendant’s] forum-
related conduct." Menken v. Empb03 F.3d 1050, 1058 (9th Cir. 2007).

Here, the issuing of writs of garnishment ainel filing of a judgmenéare not the source of
the harm that Plaintiff suffered. Rather, anynmavhich occurred to Plaintiff occurred during the
Oregon Proceedings when an Oregon Court oddeira to pay attorney’s fees and cosBeeFAC
1 85. As already stated, this litigation ocedrin Oregon and congexd rights to an Oregon
estate. Like the pleadings and papers, the naetdtiat Plaintiff is a Gdornia resident does not
alter the fact that this litigath was aimed at Oregon. Susan #redCartwright Defendants merely
sought to enforce a valid judgment. As such, thdynot create any addinal harm to Plaintiff by
their actions. Merely seeking emforce a valid judgment is not sufficient to confer personal
jurisdiction on Susan or thieartwright DefendantsSee Menkerb03 F.3d at 1061 (holding that
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when defendant filed an out-of-state judgmeniiizona in order to déect a money judgment,
“the simple domestication of a foreign judgmenArizona, standing alone, is unlikely sufficient
to confer personal jurisdicin on the judgment creditor.”).

To the extent Plaintiff has alleged that these Defendants acted improperly when they
attempted to collect the Oregprdgment, this is merely a legal conclusion and does not
demonstrate that these actions causeafifeto suffer harm in CaliforniaSee Swartz v. KPMG
LLP, 476 F.3d 756, 766 (9th Cir. 2007) (“mere ‘bhomes’ assertions of minimum contacts with
the forum or legal conclusions unsupported lcHfr factual allegations will not satisfy a
plaintiff's pleading burden.”). Under Oregon laan attorney, like th€artwright Defendants,
“who is an active member of the Oregon StaterBay issue a writ for the purpose of enforcing
.. . ajudgment that requires payment of moneyr. Rev. STAT. § 18.635 (2008). Accordingly,
the issuing of these writs was appropriate pdoce in Oregon following a final judgment.

Furthermorein Menken v. Empthe Ninth Circuit suggested that the mere filing of a
judgment most likely will not give sk to jurisdiction unless a parged the judgment tortiously to
cause harm in the forum stat8ee Menkerb03 F.3d at 1061ln Menkendefendant obtained a
judgment against plaintiff, an Arizona residentthe United States District Court for the District
of Nevada.ld. at 1054. Defendant then sought to recdlie Nevada judgment in Arizona.
However, he demanded an amount in exce$iseojudgment, and attempted to “extract the
judgment payoff” by recording an inN@ lien on plaintiff's property.ld. The Ninth Circuit held
that the defendant had engaged in sufficient wanggnduct targeted at the plaintiff in Arizona,
and thus personal jurisdiction was proper in Arizolthat 1059-61. Plaintiff asserts thdenken
supports the exercise of personal jurisdictwrr Susan based on her filing of a judgment in
California. SeeOpp’n to Susan Am. Mot. at 14-16. Howves, Plaintiff has alleged, in his FAC,
only that Susan failed to follow @per procedure for filing an ouf-state judgment as dictated by
the California Sister-State Money Judgment ASeeFAC 11 85-91. Chiefly, he states that she
failed to provide him with proper notice that the judgntead been filedId. According to
Plaintiff, this resulted in fundiseing wrongfully levied from his accounts because, had he been

given proper notice, he claims he would have l##a to obtain a stgyreventing enforcement of
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the Oregon judgmentSee id However, merely failing to providdaintiff with proper notice that
a judgment was filed does not rise to theeleof tortious activity described Menken Menken
503 F.3d at 1061. Consequently, this is not swfitto confer personal jurisdiction on Susan.

Therefore, none of the ad®aintiff has alleged are sutfent to constitute “minimum
contacts” with California. As such, Plaintiff hast met his burden of deanstrating that the Court
has personal jurisdiction overfdadants Susan, James, Dowrteshulte, or the Cartwright
Defendants?

3. Reasonableness

Furthermore, under the third prong of the paed jurisdiction aalysis, “exercise of
jurisdiction must comport with fair play and stdostial justice, i.e. imust be reasonable.”
SchwarzeneggeB74 F.3d at 802. In determining whethenot the exercise of jurisdiction is
reasonable the Court considers seven factoyshé¢lextent of the dendants’ purposeful
interjection into the forum state’s affairs) e burden on the defermdaof defending in the
forum; (3) the extent of conflict with the sovenetg of the defendants’ s&gt(4) the forum state’s
interest in adjudicating the dispu(®) the most efficient judiciaksolution of the controversy; (6)
the importance of the forum to tp&intiff's interest in conveniernd effective relig and (7) the
existence of an alternative forurMenken 503 F.3d at 1060"None of these factors is
dispositive,” and the court “must balance the sevétoth v. Garcia Marque®42 F.2d 617, 623
(9th Cir. 1991).

19 plaintiff has also alleged that the Cartwrighfédelants filed a false proof of service of proces
Opp’n to Cartwright Mot. at 6. According ®laintiff, the Cartwright Defendants filed a
Certificate of Service claiming that serviceprbcess was made by express mail on December 1
2012. Id. However, the records of the United Stdeestal Service ("USPS”) indicate that the
papers with which Plaintiff was eventually sedwvere not received until 4:00 p.m. on December
18, 2012.SeeDecl. in Support of Opp’n to CartwrigMot., Ex. 28 pg 4. Thus, Plaintiff claims
that the Certificate dbervice is false SeeOpp’n to Cartwright Mot. at 6. The Cartwright
Defendants contend that the Ceratie of Service is not false, atitht the records of USPS merely
indicate that the motion was processed the day after it was delivdretihe Court is persuaded
by the Cartwright Defendants. HRirgiven that the Certificate &ervice and the records of USPS
differ by only one day, the most likely explanatiorhat the service of process was delivered to
the post office on December 17, 2012 and procebsefbllowing day. Second, Plaintiff has not
stated what relief he is requesting in the event the Court was persuaded that this proof of ser
was false. Accordingly, the Court does not fihdt the Cartwright Defedants filed a false proof
of service.
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In light of the Court’s prior analysis thttte Defendants do not have sufficient minimum
contacts with California, thed@irt finds it need not rule on wther these factors support the
exercise of jurisdiction. Nevértless, the Court does believe ttegtse factors further weigh in
favor of declining to exercisefjigdiction. Most significantly, albf the Defendants who have filed
motions to dismiss for lack of personal jurisdicteme residents of eith€@regon or Michigan and
have only minimal, if any, connections with CalifornfaeeFAC. As such, they will likely face a
substantial burden if they are haled into cou€alifornia. Moreover, the vast majority of the
events asserted by Plaintiff occurred in Oregon amde&rn parties, trusts, and an estate in Oregc
See Id As such, there is both an alternative for@n Oregon Court, which exists to hear
Plaintiff's case, and the terests of judicial efficiency are sexd by resolving this case in Oregon.
Accordingly, while the Court does not rule oe tieasonableness of egising jurisdiction over
Defendants, the Court notes thastbeven factor testrongly supports na@xercising jurisdiction.

4. Transfer to the District of Oregon

Plaintiff has requested that, as alternative to dismissahe Court should transfer this
action to the District of OregorOpp’n to Susan Am. Mot. at 23-26pp’'n to Cartwright Mot. at
24-25. Plaintiff contends that tiest predicate act of his alleged RICO conspiracy is a claim for
wire fraud against Susan which occurred on Getd 3, 2008. Opp’n to Susan Am. Mot. at 23.
Actions under RICO are subject tdoaur-year statute of limitationsSee Agency Holding Corp. v.
Malley-Duff & Assocs., Inc483 U.S. 143, 156 (1987) (holding thatir-year statute of limitations
applied to RICO civil enforcemeattions). As such, if the Cdutismisses Plaintiff’'s action, he
will not be able to reallege this claim should leeide to re-file this actioin a court with proper
jurisdiction.

The Ninth Circuit has stated that would not be in the intesgs of justice to transfer [an

action]” when it “smacks of harasemt and bad faith on the plaintgfpart in that it appears that

[plaintiff] filed it here after repeatlly losing on at least some similar claims in [the forum to whi¢

transfer was requested]King v. Russell963 F.2d 1301, 1304-5 (9th Cir. 1992). While the Couf

does not go so far as to say that Plaintiff'smlé&smacks of harassment,” the source of his action

seems to be his apparent disfavor “after regufigtiosing on at least some similar claims” in
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Oregon and California. The facttthis constitutes Plaintiff sessond suit in the Northern District
of California related to this matteand the fact that he hagpeatedly sued opposing counsel in
each of his respective lawsuits, suggests thant#fas bringing this action in “bad faith” in
response to the California and Oregon judgments.

Accordingly, at least at this time, the Court firidat transferring this case to the District o
Oregon would not be “in the interests of justic®laintiff's alternativerequest to transfer is
DENIED.M

5. Conclusion

The Court GRANTS Defendants Downes antdie’s Motion to Dismiss, Defendants
Susan and James’ Motion to Dismiss, and the Cartwright Defendants’ Motion to Dismiss. As
is Plaintiff's FirstAmended Complaint, the Court dismiss@thout prejudice so that Plaintiff may
have the opportunity to cure his comptaiy pleading additiongurisdictional facts.

IV.  CONCLUSION

Accordingly, the CourGRANTS WITHOUT PREJUDICEhe MZC Defendants’ Motion
to Dismiss for failure to state a claim upon whiehef can be granted; Defendants Downes and
Schulte’s Motion to Dismiss for lack of persal jurisdiction; Defendants Susan and James’
Motion to Dismiss for lack of personal jurisdiction; the Cartwright Defendants’ Motion to Dism
for lack of personal jurisdiction.

Because the Court determines thatRhiet Amended Complaint may be cured by
additional factual allegations, Pl&fihis granted leave to amend&hould Plaintiff elect to file a
Second Amended Complaint curing the deficiencissudised herein, he shall do so within 30 da
of the date of this Order. Failure to meet 80 day deadline to file an amended complaint or
failure to cure the deficiencies identified in tRisder will result in a disnssal with prejudice.
Plaintiff may not add new causesadition or parties without leave thfe Court or stiplation of the

parties pursuant to FederallBwf Civil Procedure 15.

1 The Court does, however, notatiflaintiff could havdiled, and perhaps still may re-file, his
complaint in Oregon instead of th®rthern District of California.
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Plaintiff has also filed a Motion for Leave Fde a Second and Supplemented Complaint.
ECF No. 78. In light of the fact that the Cbdismisses Plaintiff's F& without prejudice, the
Court DENIES this motion as mott.
IT IS SO ORDERED.

Dated:9/17/2013 j‘w {J' M

LUCY H. IDH
United States District Judge

12/ |n Plaintiff's Motion for Leave to File a Second Amended and Supplemented Complaint, wh
Defendants oppose, Plaintiff haejuested leave to add faadlditional defendants: Jessica
MacGregor, Kate Kimberlin, Kevikng, and the law firm of Long & Levit, LLP. These parties
however, are all representing Defendants in teamt proceeding. MoreonePlaintiff’'s claim
against them appears to be lwheatirely on their involvement aspresentatives for Defendants in
either the instant proceeding orRupert | As discussed above, regenting a party in a court
proceeding is a protected petitioning activity undemMberr-Penningtordoctrine. As such,
Plaintiff's alleged claims against these parties not actionable. Furthermore, the Court has
granted Defendants’ Motions to $dniss, which were presented to the Court, in part, by these
parties. As irRupert | the fact that these parties have bseccessful in their efforts before the
Court is strong evidence that thitsgation is not a sham. Aordingly, Plaintiff’'s Motion for

Leave to Amend is hereby denied. Plaintiff viadlve the opportunity to amend his complaint by
adding additional factual allegations. However, he will not be permitted to add any additional
defendants or claims without a stipida from the Court or the parties.
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