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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

J. ROBERT KILLIAN, Case No0.5:12cv-05418PSG
ORDER GRANTING -IN-PART
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT AND
DENYING KILLIAN 'S CROSS
MOTION FOR SUMMARY
JUDGEMENT

Killian,
V.

CITY OF MONTEREY, et al.

Defendants

N N N N’ N e e e e

(Re: Docket Nas. 21 and 26)

In the wee hours of February 4, 20P1aintiff J. Robert Killianwas detained and arrested
for driving under the influencafter he was found asleep in his carjury ultimately acquitted
Killian of all charges. In this action Killiabrings claims pursuant 42 U.S.C. 881983 and 12132
for violation of hisconstitutional right&nd statutory rights undére Americans with Disabilities
Act by Defendant€ity of Monterey, Tim Shelby, Kris Richardson, and John Ofhéd4illian
claims Defendants acted under color of law to deprive him of (1) the right to eofree
unreasonable search and seizure, (2) the right not to be deprived of life or libeoyt\ue

process of law, (3) the right to be free from the use of excessive force by pdicEr$14) the

! SeeDocket No. 1at 1 1833.
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right to equal protection, and (5) the right to be free from malicious proseéukidiian brings
parallelMonell claims that the City and Shelby condonedagitly encouraged the abuse of police
authority and disregard faitizens’ constitutional rights. Killian also claims discrimination based
on his disabled statifsBefore the court are the parties’ crasstions for summary judgment on
all causes of actionThe parties appeared for a hearing. Having reviewed the argyrhent®urt
GRANTS Defendants’ motion for summary judgment and DEN{HEI$an’s crossmotion for
summary judgment on all claims.
. BACKGROUND
On the evening of February 3, 20Killian got lost while drivingn Monterey looking for

severalfriends to accompany him to the Osio Theatre.

Killian claims that at around 7:15 pm after feeling pain in his arm he pulled his car ovef

the side of the road and ingested pain medicdtitillian was not aware that his car was parked
in a red zoné. He removed the keys from the ignition and placed them in his pddkiditan
claims that he was parked on Pac#ienue for the balance of the evening and doesewatl
driving or being stopped b9Iney, a Monterey Police Officefater that nighf

A few hours later, a1:03 a.m.,Olneyconducted a traffic spof a Honda CRV driven by

Killian atthe intersection of Pacific and Scott Streets in Montdregausehe driver “seemed to

* See idat 11 1820.

3 Seeidat 1 2128.

* See idat 1 2932.

®> SeeDocket No. 21-Jat | 5.

® SeeDocket No. 24-1, Ex. G at 61:12-63:11, 64:14-22
" See idat 75:25-76:8.

8 Sedd. at 70:9-17.

° Seeid. at 64:1-66:2.
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be driving slowly and looking at the sidewalk8.’Olneythenobserved thaillian did not show
any sign of intoxication or impairmeft. ThereafterQIneyescortecillian to the Osio Theatre
onequarter of a mile awaf Killian “does not recall ever speaking withneyor mentioning the
Osio Theatre to any officer:*

At approximately 2:0@&.m. a taxi drier notified Richardson, Olney’s colleagtigat an
individual was asleep in a vehicle stopped in a traffic lane at theesteon of Pacific Avenue and
Del MonteAvenue* The taxi driver provided no further information about whether someone v
driving the car or about the driv&t. Richardson drove to the location, which was orfigva
blocks away, and transmitted on the radio that he was respofidiigapproximately 2:00 a.m.,
Olneyheard Richardsés radio transmissian’

At the scengRichardsorobserved a 2006 Honda CRYV stopped in thetlefi-traffic lane

between the concrete triangle and red painted ¥ufithe vehicle also blocked the pedestrian

19Docket No. 21t at 7 4 Docket No. 22, Ex. A. Olneg trained to identify and investigate
driving under the influence violation§eeDocket No. 21t at | 12.

1 SeeDocket No. 21t at 1 5
12 5ee id.
13 Docket No. 22, Ex. P at 63:12-15, 65:7-18.

14 SeeDocket No. 21-2 at T 4. Richardson is trained to identify and investigate driving under t
influence violations.SeeDocket No. 212 at 11 13.

1> SeeDocket No. 24-1, Ex. B at 21:2-22:25.

1 SeeDocket No. 21-2 at 6.

17 SeeDocket No. 21-1 at | 6.

'8 SeeDocket No. 21-1 at  6; Docket No. 21-2 at | 6.
3
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crosswalk’® Richardson stopped his patrol vehicle on Pacific Avenue, and left his headlights
spotlightdirectedat the stopped CR¥. Olneyarrived a few minutes aft&ichardsorf*

At 2:04 a.m., Richardson walked to the driver’s dodKidifan’s vehicle and observed
Killian sitting with his eyes closed in the driver’s seat of the Honda ERRhe vehicle’s engine
was off?® Richardson knocked on the vehicle’s window several timeKibian did not
respond®* WhenKillian finally respondedit took several moments for him to locate tés
keys? At that pointKillian started the caand rolled down the window. The police report
describeillian having soméapparent trouble finding the window switcf®”Killian claimshe
was meditating in his vehicle wh&ichardson awoke him with three slams on his car wintfow.
Killian concedes hiead some difficulty locating the buttons to mtiwn his window?®

Richardson spoke briefly #illian through the window? Killian never provided

information about when he had stoppesi vehicleat the intersectiaf® The officer askedKillian

19 gee id.
20 5ee id.
21 Seeid.
22 .

See idat 1 10.
Z See id.
24 See idat 7 11.
2 see id.
2614,
2" SeeDocket No. 24-1, Ex. G at 71:25-72:20.
28 SeeDocket No. 24-1, Ex. A 5:15-17.
29 seeDocket No. 21-2 at 1 1XKillian claims Richardson did not order Killian to roll down the
window. Killian also claims he tolRichardson that he did not drink, said he would obey the
officers’ orders, but asked that they not touch him. Docket No. 24-1, Ex. G. at 73:8-74:15.
30 seeDocketNo. 24-1, Ex. E at 12:18-13:21.
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why his car was parked where it wisKillian responded that he was meeting a friend downtow
andwas not sure when the meetingudoccur®? Richardson did nadentify anysmelks
suggestindillian had consumed alcohdl. Richardson questionédllian whether he had
consumed prescription medicatiotisKillian volunteered that he had undergone nine back
surgeries, suffered benign uncontrollable tremors, had prescriptions for numerousdcltysg
Hydromorpohone and Diazepam, and was not diabetic, hypagigee taking insulir®® Killian's
body was shaking while he was talkingRizhardsor?® Richardson also observed tifallian’s
pupils were constrictedndKillian also had little or no reactidn the officer’s flashlight’
Richardson continued askimghat medicationgillian was currently taking® Killian continued
shaking andillian explained to Richardsahat hesuffereduncontrollable tremord’ Killian
admittedhe had consumed Hydromorphone and Diazepam at 7:0@@nevening® Richardson
understoodhese medications could impair Killizrdriving ability.** Killian informed Richardson

that hedoes not normally dre after taking his medicatict

31 SeeDocket No. 21-2 { 12.
¥ 3Seeid.
% Docket No. 21-4, Ex. B at 35:16-18.
34 See idat T 13.
% SeeDocket No. 21-2 at 1 19.
¥ Seeid.
37 See idat 1 20.
¥ See id.
¥ Seeid.
0 SeeDocket No. 21-2 at § 13; Docket No. 21, Ex. P at 68:9-69:5.
1 SeeDocket No. 21-2 at 1 14.
2 See id.
5
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Beforeadministering the field sobriety tesRichardson asked three dreld sobriety test
questions’® Of those question&illian was not asked, and did notiwnteer before being arrested
that his medication interfered with his ability to dri’eRichardson instructefillian to exit the
vehicle and explained that he would administer field sobriety tests to evidiliate's
impairment?® Killian appeared confused by these instructiinKillian, however, exited the
vehiclewithout assistanc¥. Killian’s red 4wheel walker was visible from outsitlee car*®
Upon exiting the vehiclillian appeared unsteady on his feet and Richardson glidleah by
the arm*® OlneyrecognizedKillian from the earlier traffic stop and observed that he “was actin
very differently, and seemed confused and unable to answer simple quedtiaiseyinformed
Richardsorabout the earliestop>

Richardsomrecalls walkingwith Killian twenty to thirtyfeet from the car to a “point where
the brick sidewalk ended and the pavement was smdotKillian rememberdeing walked down

a hill a distance that seemed like 100 metérkillian did not inform either dicer that he could

3 SeeDocket No. 21-2 at 1 18.

4 SeeDocket No. 24-1, Ex. B at 79:20-80:22.
> SeeDocket No. 21-2 at 1 15.

% See id.

7 SeeDocket No. 24-1, Ex. B at 41:5-6.

“8 See idat 9.

49 SeeDocket No. 21-2 at 1 16.

%0 Docket No. 21-1 at 8.

°L SeeDocket No. 21-2 at 1 26.

2 Docket No. 21-2 at { 15; Docket No. 22, Ex. P at 80:4-80-17.
>3 Docket No. 22, Ex. P at 81:21-24.
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not walk the distance request¥choweverKillian’s pain level increased significantly during the
walk without his walker?

Killian was then asked to compldield sobriety tests® Richardson toldillian that he
shouldlet Richardson know if he did not feel he coaltmpletefield sobriety tests that required
physical movement and balanteKillian tried performing the Rhomberg testilting his head
backward and holding the position — Iiillian’s head returned to levéf. He triedto stand on
onelegto demonstrate his balance, but stopped becauss backpain®® Killian declined
additionalphysical test§?

While Richardson demonstrated someha testde wantedillian to perform Killian
started mimickindRichardson despite instructionswait until Richardsorfinished relaying his
instructions>*

RichardsoraskedKillian to write the complete alphabet on an index card with £pen.
Killian complied with the instructions, but omitted letter “E” and repkgtters “G” and “H.*3

Richardsoralso askedKillian to count backwards and aloud beginning at numbef1&illian

> See idat 82:25-83:9.

% SeeDocket No. 24-1, Ex. G at 82:8-20.
% See idat 81:19-82:20.

" SeeDocket No. 21-2t T 21.

8 See id.

¥ See id.

®seeid

%l See idat 1 22.

%2 See idat 1 24.

% See id.

% See idat 1 25.
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accurately counted from 101 to 80, but then skipped back to number 86 and counted down tg
and skipped to 76 and jumped back t®78Killian recalls that he had to write “the alphabet for
the officer on the hood of the police vehicle, which requik#ithn to bend over, causing him pain
The officer talked to him throughout the writing of the alphaB&tWriting was a challenge
becatse Killianwas tremorou§’ Killian occasionallymixes up lettersin part, ecausef learning
difficulties he has coped with since coll€tje

After thefield sobrietytests RichardsomplacedKillian under arrest for driving under the
influence. Richardson handcuffidlian and placedillian in the back of higatrol car®® Killian
did not complain or express any pain when placed in the car, nor did he complain that he cou
sit comfortablyin the car’® Richardson documented the locatiorkdfian'’s vehicle”

Richardson transportdgllian to the Community Hospital of the Monterey Police
Departmenfor a blood draw’? Killian then was taken to the Monter@glice Station for
pre-booking”?® Officer Sarah McClain completed the greoking forms and assessetether

Killian needed medical attentidh.Killian never complained of pain and discomfort, nor did he

®See id.

% SeeDocket No. 24-1, Ex. G. at 86:18-87:6.

®" Docket No. 24-1, Ex. G at 87:7-20.

%8 1d. at 94:21-95:13.

%9 SeeDocket No. 21-2 at T 29; Docket No. 21-1 at 9 14, 18.
"9 seeDocket No. 21-2 at T 29; Docket No. 21-1 at 77 14, 18.
"t SeeDocket No. 24-1, Ex. B at 29:11-30:10.

2 See idat 1 30.

3 See idat T 31.

" SeeDocket No. 21-4 at 1 4, 5.
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ask for medical assistané® Killian wassubsequently transported to the Monterey County Jail i
Salinas 6r booking’® At no time during the intake process Hitlian complain of @in.”’
AlthoughKillian’s medication was confiscated he does not recall whoitpaken it was taken,
or if he objected® Nor doe<Killian recallbeingtaken to the hospitdor blood drawor
transported to thigil, but he does remember being at the Jail

Richardsorsubmitted Killiars blood sample for evidence to be analyzed by the Californ
Department of Justice forensic laborat8tyThe sample tested positive fopiatesand
benzodiapine&' Hydropmorphone is an opiate and Diazepam is a benzod#&pieminal
charges were brought agaif@tiian for driving under the influenc®. Killian was found not
guilty.®

Six months after the inciderijllian submitted a complaint tihe Monterey Police
Departmenf® The Monterey Police Department conductedraernal affairs investigtion of the

arrest®® AlthoughKillian andOlneywere interviewed soon thereaftéiRichardsois interview

> Seeidat 1 6.
® SeeDocket No. 21-2 at T 32.
"See id.
8 SeeDocket Nb. 22, Ex. P at 98:10-99:10.
" Docket No. 24-1, Ex. G at 90:8-91:20, 97:14-16.
80 SeeDocket No. 21-2 at 1 33.
81 See id.
82 SeeDocket No. 21-1 1 33; Docket No. Blat | 4.
83 SeeDocket No. 21-2, 1 34.
% Sedd.
8 SeeDocket No. 21-3 at 8.
8 Seeid. at T 12.
9
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was delayed becauke wasdeployed to Afghanistaff. When he returned, he was informed of the

complaint and intervieweff. In his capacity as ChigBhelby reviewed the internal affairs
investigation and found no reason to substantiate misconduct by either Monterepffickce®
Based on the reports, Shelby found that the relevant Monterey Police Depaitewtives and
policieshad been followed*

Killian claims that as a proximate “result of Defendactsiduct,Killian suffered severe
and extreme emotional diss® fear, terror, anxiety, humiliation, and loss of his sense of securit
dignity, and pride as a United States citiz&n.”

IIl. LEGAL STANDARDS

A. Summary Judgment

Pursuant to Fed. R. Civ. P. 56(a), the “court shall grant summary judgment if the movant

shows that there is no genuine dispute as to any material fact and the movardstentit

judgment as a matter of law> Material facts are those that may affect the outcome of the’tase.

A dispute as to a material fact is genuine if there is sufficient evidence foloaabbesjury to

return a verdict for the nonmoving partyWhen the parties file crosaotions for summary

87 SeeDocket No. 21-1 at  19.
8 SeeDocket No. 21-2 at  35.
89 See idat 1 36.
% SeeDocket No. 21-3 at  12.
°t SeeDocket No. 213 at 71 1213.
%2 Docket No. 1 at 1 13.
% Fed. R. Civ. P. 56(a).
%4 SeeAnderson vLiberty LobbyInc., 477 U.S. 242, 248 (1986) (“Only disputes over facts that
might affect the outcome of the suit under the governing law will properly preitiadmtry of
summary judgment. Factual disputes that are irrelevant or unnecessargt\wil counted.”).
% Seeid.
10
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judgment, the district court must consider all & #vidence submitted in support of both motiong
to evaluate whether a genuine issue of material fact exists precluding sumdggngnt for either
party 2
B. Qualified Immunity

Qualified immunity shields government officials from civil liability under Sact1 983
where “their conduct does not violate clearly established statutory ortatosal rights of which
a reasonable person would have knowh“Qualified immunity balances two important
interests—the need to hold public officials accountable wHesytexercise power irresponsibly an
the need to shield officials from harassment, distraction, and liability wheménrm their
duties reasonably®®

A police officer is entitled to qualified immunity from a civil rights action unless, wtiee
particularized circumstances he faced at the time of his actions, it would haveddaedn a
reasonable officer that his conduct was unlawful in the situation he conff8nide issue of
gualified immunity requires a determination of: (1) whether the f&utsv the officer's conduct

violated a constitutional right and (2) whether the right was clearly esedfi%h The court may

% SeeFair Hous. Council of Riverside Cnty., Inc. v. Riverside Ta4® F.3d 1132, 1136
(9th Cir. 2001) (the “court must review the evidence submitted in support” of each cross-motid

9" Harlow v. Fitzgeralg 457 U.S. 800, 818 (1982) (government officials “performing discretiona
functions generally are shielded from liability for civil damages insafdah@ir conduct does not
violate clearly established statutory or constitutional rights of whielasonable person” would
have known).

% pearson v. Callaharb55 U.S. 223, 231 (2009).

% See Saucier v. Kat833 U.S. 194, 202 (2001) (“The relevant, dispositive inquiry in determinif
whether a right is clearly established is whether it would be clear to a abésofficer that his
conduct was unlawful in the situation he confronted.”).

190 5eePearson 555 U.S. at 232 (“Qualified immunity is applicable unless the official’s conduct
violated a clearly estéibhed constitutional right.”).
11
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evaluate the two prongs in any ordr. It is the responsibility of the jury, not the judge, to
determine any disputed foundatador historical facts that underlie the determination of whethel
an officer is entitled to qualified immunity?

In this caseKillian “bears the burden of proving that the rightg* claims were ‘clearly
established’ at the time of the alleged violatidff. The burden is on the government, however, t
show that “a reasonable police officer could have believed, in light of the sattlethat he was
not violating a constitutional or statutory right?®
C. Unreasonable Search and Seizure

“The Fourth Amendmentequires police officers to have probable cause before making
warrantless arre$t® “Probable cause to arrest exists when officers have knowledge or
reasonably trustworthy information sufficient to lead a person of reasomahiercto believe that

anoffense has been or is being committed by the person being arré§t&d/hile conclusive

191 See idat 236 (“The judges of the district courts and the courts of appeals should beaptonit
exercise their sound discretion in deciding which of the two prongs of the qualifiaahity
analysis should be addressed first in light of the circumstantles particular case at hand.”).

192 5eeAcosta v. City &Cnty. of San Francis¢®3 F.3d 1143, 1147 (9th Cir. 1996Regardless
of who makes the ultimate determination as to qualified immunity, the jury, not the mdge
decide the disputed ‘foundational’ or ‘historical’ facts that underlie the detation”); see also
Sinaloa Lake Owners Ass’n v. City of Simi Vall&y F.3d 1095, 1099 (9th Cir. 1995) (“The
threshold determination of whether the law is clearly established is @aogueisiaw for the court.
The second part of the test, whether a reasonable state official could have likbeagitbn taken
was lawful, is a mixed question of law and fact. It involves an objective test diavizet
reasonable official could have believed that his conduct was lawful in light ohe&hatew and
the action b took. If there are genuine issues of material fact in issue relating tstthréchl facts
of what the official knew or what he did, it is clear that these are questions afrftoe jury to
determine.”) (citations omitted).

193 Moran v. Washingtoril47 F.3d 839, 844 (9th Cir. 1998) (citiBgvis v. Schere68U.S.183,
197 (1984)).

194 Gasho v. United State89 F.3d 1420, 1438 (9th Cir. 1994).

195 Ramirez v. City of Buena Park60 F.3d 1012, 1023 (9th Cir. 20q®@iting Michigan v.
Summers452 U.S. 692, 700 (198]1)

1% United States v. Lope#82 F.3d 1067, 1072 (9th Cir.20QqE)ting Beck v. Ohip
379U.S.89, 91 (1964)).

12
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evidence of guilt is not necessary to establish probable cause, mere suspicroanaamor, or
even strong reason to suspect are not enotfgh.”
D. Excessive Force

“Claims for excessive force are ayidd under the Fourth Amendment’s prohibition
against unreasonable seizures using the framework articulaBdham v. Connqr490 U.S. 386
(1989)."% “The reasonableness of a seizure turns on wheffiegrs’ actions arebjectively
reasonablén light of the facts and circumstances confronting them,” which the court must
“determine by balamag the nature and quality of the intrusion on the individual’s Fourth
Amendment interests against the countervailing governmental interests &t'‘Stalkest, the court
must “assess the gravity of the particular intrusion on Fourth Amendment isitét@sNext the
courtassesss“the importance of the government interests at stdkeFinally, the courtbalances
“the gravity of the intrusion on the individual against the government’s need for thatontiois
determine whether it waustitutionally reasonable? If the court determirgethat, taking the
facts in the light most favoraBleo Killian, Defendants’ “conduct amounts to a violation of a
constitutional right, we then determine whether the defendant is entitled to qguadiineinity by
assessing whether ‘the right at issue was clearly established at the tiefenofaht's alleged

misconduct.”**3

197 Ramirez 560 F.3d at 102@nternal quotations and citations omitted)

1% young v. Cnty. of Los Angel&s5 F.3d 1156, 1161 (9th Cir. 2011).

1991d. (citing Graham 490 U.S. at 396-97) (internal quotations and citations omitted).
19Miller v. Clark County 340 F.3d 959, 964 (9th Cir.2003).

111 Id

112 Id

13Young 655 F.3d at 1161(iotingPearson v. Callaharb55 U.S. 223, 232 (2009)
(internalquotation marks omitted)).

13
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E. Right to Life, Liberty, and Property

The Fourteenth Amendment provides that no person shall be deprived “of life, liberty, ¢
property, without due process of law.” The Supreme Court has recognized “that titapsvia
liberty caused bythe most egregiss official conductmay violate the Due Process Clatis€.
The Supreme Court has “left open the possibility that unauthorized police bemaigbt™shock
the conscienc¢and give rise to § 1983 liability Official conduct “most likely to rise to the
conscienceshocking level” is “conduct intended to injure in some way unjustifiable by any
government interest-*°
F. Equal Protection

“The Equal Protection Clause of the Fourteenth Amendment commands that no State
‘deny to any person within its jurisdiction the equal potibn of the laws,” which is essentially a
direction that all persons similarly situated should be treated dfikeThus, in order to establish
an equal protection clairkillian must first show thabefendantglid not treat him in the same
manner as other similarly situatedlividual(s).
G. Malicious Prosecution

“In California, the elements of a malicious prosecution claim are that the prosel)
was initiated by or at the direction of the defendant and was pursued to ar@gadtien in

plaintiff's favor; (2) was brought without probable cause; and (3) was initiatednalice.”™*® To

11 Chavez v. Martine538 U.S. 760, 774 (2003)otingSacramento v. Lewi§23 U.S. 833, 846
(1998)(internal citations omitted).

151d. (quotingSacramentp523 U.S. at 850).
118 sacramentp523 U.S. at 834.

117 City of Cleburne v. Cleburne Living Centd73 U.S. 432, 439 (1985)yotingPlyler v. Doe
457 U.S. 202, 216 (1982)).

118 pagtakhan v. DaeCase No.3:08¢v-2188SI-PR, 2013 WL 6139639, at *10

(N.D. Cal.Nov. 21, 2013]citing Conrad v. United Stated47 F.3d 760, 767 (9th Cir.2006)
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allege a Sectioh983 claim based on an allegedly malicious prosecutiba,plaintiff must further
allege that they deffielants prosecuted him with malice and without probable cause for the purg
of denying him equal protection or another specific constitutional right.”
H. Monell Claims

A jurisdiction’s “unlawful policies can result in § 1983 liability if the policiesisada
violation of a constitutional right**° “To prevail on avlonell claim, aplaintiff must establish that:
(1) Plaintiff possessed a constitutional right of which he was deprived; (2) the municipality hag
policy; (3) the policy amounts to deliberate indifferenc@lantiff's constitutional right; and (4)
the policy is the moving force behind the constitutional violatiGh.”
l. ADA Claim

Killian’s ADA claim requires a showing: “1) that he is a qualified individual with
disability; 2) he was either excluded from participation in or denied the beakthe public
entity’s services, programs or activities, or was otherwiseridninated against by the public

entity; and 3) such exclusion, denial of benefits, or discrimination was by reaslamaff’s

seealsoSheldon Appel Co. v. Albert & Olikef65 P.2d 498, 501 (Cal. 198%) “establish a cause
of action for malicious prosecution of either a criminal or civil proceedingaintiff must
demonstratéhat the prioraction (1) was commenced by or at the direction of the defendant and
was pursued to a leg@rmination in his, plaintifs, favor; (2) was brought without probable
cause; and (3) was initiated with malixe”

1191d. (citing Awabdy v. City of Adelant868 F.3d 1062, 1066-68 (9th Cir.2004&e also
Freeman68 F.3d at 1189;sher,828 F.2d at 561-62. In general, malicious prosecution is not
federal constitutional tort if process is available within the state judicial systeaménly such
wrongs, although a due process claim may be stated when a prosecution is conductedieet
and without probable cause, and with the intent to deprive a person of equal protection of the
or another specific constitutional right.

120 Mann v. Cnty. of San Dieg&ase No: 3:1tv-0708GPGBGS, 2013 WL 4046642, at *19
(S.D. Cal. Aug. 8, 2013) (citinglonell v. New York City Dept. Soc. SeAB6 U.S. 658, 694,
(1978)).

1211d. (citing Van Ort v. Estate of Stanewic®2 F.3d 831, 836 (9th Cir. 1996)).
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n122

disability.

[ll. ANALYSIS
A. Fourth Amendment Claims Against Officers Olney and Richardson
1. Freedom From Unreasonable Searchrad Seizure

Defendants argue that Richardson and Olney did not villi@n’'s Fourth Amendment
right to be free from unreasonable search and semaause they had probable cause to arrest
Killian for driving under the influenceDefendantlaim they did not need to sé&llian driving
to establish probable cause, becdidiean was observed asleep in his vehicle, blocking traffic,
and after being awoken, appeared to be intoxicated. At approximately 1:00nay.initially
observeillian ata trafficstop while driving his vehicle. An houlater, Richardson observed
Killian sitting in the driver's seat of a car stopped in the roadway with his eyed.tfdsgne
vehicle was stopped next to a red painted curb, obstrutimedestrian crosswalk amgrning
lane!** When Richardson tapped on his car windiillian wasinitially not responsive and then
disoriented.Killian’s behavior materiall}changed over the course of an howo#rsistent with
recent intoxication Killian laterperformed poorly on field sobriety tests. In sum, Defendants
concludea reasonable jury could only finde officershad probable cause to arr&stian.

Killian responds that Defendants did not have probable cause to arrest him Heaauise
no evidence that he actualiyove under the influence. Even thou@lmeyhad seeiKillian

driving an hour before the arrest, he was not impaired or intoxieatibet time*?® Killian argues

that “any intoxication occurred aft&illian stopped driving” and there is no recosVitdence to

122\Weinreich v. LA. County Metro. Transp. Autil14 F.3d 976, 978 (9th Cir. 1997).
123 Docket No. 21-2 at { 10.

124 seeDocket No. 22, Exs. B-E (photographs from February 4, 2013, demonstrating the car w
parked across the entire crosswalk)

125 Docket No. 23 at 16.
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the contrary.*?® The officers did not seillian actuallyblock traffic even ifhe wasparked inthe
turning lane androsswalk A reasonable jury could only finte officersmade an unfounded
leap Killian concludes, based dfillian’s admission that he took hisedication and was
tremorous, that he had been driving under the influence.

The court agrees with Defendants that a reasonable jury could only firtbeltdticers
had probable cause. There is no dispute@hatyhad seerKillian driving an hour beforat a
different location at a time whdms behavior wasarkedlydifferent. There is no dispute that his
car was later at a different location afitlian was located in the driver'sat providing more than
sufficient circumstantial evidence that that Killiaad driven thear. There is no dispute that at
that location the casbstructed both pedestrian and vehicular traffic. There also is no dispute t
Killian consumedpiate ad benzodiapine medicatiaat Killian performed poorly on sobriety
teststhatthe houwas late andthat Killian’s car was illegally parked across an entire crosswalk
a fourway intersection with several stop lightsn sum, Defendants had actual knowledge
sufficient to lead a person of reasonable cautiobelieve that Killian drove under the influence.
Because reasonable jury could review this record and only findtheabDefendantfficers had
probable cause to arrdsillian, Defendants & entitled to summary judgment Killian’s
unreasonable search and seizure claim

Even if probable cause were a trialsigue, Killian has not marshaled any case law
establishing that the officers’ conduct here was unlawful given the situaggrconfronted.
Although the law is clearly established that probable cause is required fwestn the application
of the regiirement of probable cause to qualified immunity requires unlawful officer coraluct t

“be clearly established in a particularized contéxf.“Thus, whether a righsiclearly established

12619,

127 Conner v. Heiman672 F.3d 1126, 1132 (9th Cir. 2042jting Saucier 533 U.Sat202).
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turns on whether it would be clear to a reasonable officer ttmtbnduct was unlawful in the

situation he confronted }#®

“An officer is entitled to immunity where a reasonable officer woulg
believe that probable cause existed, even if that determination was a mtétakene fact that
reasonable people could dravifelient conclusiorisbased ora plaintiff's “behavior, however, is
irrelevant to the probable cause analy$¥."The only question for the court’s consideration is
whether the arresting officers could hagasonably concluded that probable cause existed i
support of the arrest, and the possibility that the “opposite conclusion was alsobEgsoreven
more reasonable,” is irrelevant to the qualified immunity anafyign the absence of any case
law establishing that what Richardson and Olney cotdbwas insufficiento establish probable
cause, Defendants alace entitled to qualified immunity on the issue.

2. Freedom From Excessive Force

The question of whether the officers’ actions violated Killian’s right to ke ffieam
excessive force turns avhether thefficers’ actionswere objectively reasonabhie light of the
facts and circumstances confronting thefihe court balances (f)egravity of the particular
intrusion on Fourth Amendment intereqi®) the importance of the governmenterests at stake
and (3) the government’s need for that intrusion.

Defendants argue that no excessive force was used in this case. Killian'shalaim t

Richardsots tapping on the window with a flashlight, making Killian walk to a flat surface to

128|d. (quotingSaucier 533 U.Sat202).

129 Acosta v. City of Costa Mesal8 F.3d 800, 826 (9th Cir. 2013) (citiAgderson v. Creightgn
483 U.S. 635, 641 (19873middy v. Varneys65 F.2d 261, 266 (9th Cir.1981)).

130 Conner 672 F.3dat 1132(citing Hunter v. Bryant502 U.S. 224, 228 (199{the“court should
ask whether the agents acted reasonably under settled law in the circumstadnaesthey
another resonable, or more reasonable, interpretation of the events can be constructed”).

131|d.

132Young 655 F.3d at 1161 (citingraham 490 U.S. at 396-97) (internal quotations and citation
omitted).
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perform sobriety tests without his walker, and requiring Killian to sit in the back of eepmdr are
do not amount texcessivdorce Killian’s opposition to Defendants’ summary judgment motion
does not facially dispute the absence of excessive force.

The court agrees with Defendants that, in light of the substantial governmenstimere
reducing driving under the influence violations, no excessive force wadysled officers in this
case. First,Richardson’s use of a flashlight to tap on the windeas necessary to wake Killian.
Second, although Killian’s walker may have been visible in the back of the vehltb Hid not
alert the officers that he was in pain or that he needed the walker as he walkdéchawtag
vehicle. With respect to thefficersplacing Killian in the back of a police car, Killian was initially
observed sitting in his own vehicle and did not complain when he was platedpalice car.

No reasonable jury could find excessive force under these circumstancedf tekaewere
not the case, Killian cites no case law clearly establishing these acts as arnvailai®
constitutional rights. Defendants are thus entitled to qualified immunity.

B. Fourteenth AmendmentClaims Against Officers Olney and Richardson

1. Freedom FromDeprivation of Life or Liberty Without Due Process

Defendants argue thKillian was not denied life or liberty without due process of law
because probable cause existed to detain and Killest. Killian does not facially oppose
Defendants’ argument8ecause reasonable jury could only fitlkde officers had probable cause
to arresKillian and used no more than reasonable foreeake thearrestthat same jury could
also only find that the officers’ actions do not shock the conscience or ctngtgumost
egregious official conductEven if that were not the case, Killian cites no case law clearly
establishing these acts as a violation of his constitutional rights. Defeadanisis entitled to
qualified immunityon this claim Thus,summay judgment in favor of Defendants &taintiffs’
due process claim is warranted
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2. Malicious Prosecution

Defendants argue thKillian’s malicious prosecution claim lacks merit because Officers
Richardson and Olney had probable cause to dfillisin.*** There is no evidence that they had
madicious motivation or that the police officers improperly exerted pressure on tleprasto
initiate legal proceedings. Defendants claim that Kilidslood testame baclpositivefor drugs
which could affect his ability to operate his vehitie,admittedo taking such drugs, and he
appeared to bender the influencelt was therefore not malicious thi&e Monterey County
District Attorney’s Office filed a criminal complaint against Killiamhis independent judgment.

Killian respond®y citing Smiddyfor the proposition thapolice officers can be liabtaf
they aced“maliciously or with reckless disregdrtbr Killian’s rightsor if they filedfalse reports
with the prosecutolgmitedmaterial informatiorfrom theirreports, or otherwise obstructdoe
prosecutor from exercisirfgerindependent judgment’ Killian claims that defendants are liable
here because tlafficers“excluded evidence in the police reportdfiian’s unimpaired driving”
and failed to not&illian’s disability.**

Although the policeeportdoes notletail Killian’s disability ordescribethe earlier traffic
stop,Killian has not produced evidence suggesting the police knowedjiheprosecutoastray
concealed exculpatory evidenoe engaged intherwise deceptiveonduct. Just because the
prosecutor brought criminal charges #fllian was acquittedloes not mean that those charges
were maliciously leveledMoreover, the court has already h#ldta reasonable jurgould only

find thatthe officers’ had probable cause to ark&fitan. Even if this were not the case, Killian

cites no case law clearly establishing Olney and Richardson’s actiortedibla constitutional

133 seeDocket No. 21 at 23.
134 Smiddy 665 F.2d at 267.

135 Docket No. 23 at 15.
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rights. Thus, Defendangse entitled taualified on immunity on this claim. Summary judgment
onKillian’s malicious prosecutiois warranted

3. Equal Protection

Although Defendants’ motion requests summary judgment as to all causenéacti
Defendants do not substantively address equal pianexs it relates to the Defendant officers.
Defendants’ request for summary judgment on the equal protection claim wamtff3’ first
causeof-action directed as to Richardson and Olney is DENIED.
C. Monell Claims Against Chief Shelby and the City ofMonterey

Defendants argue that tMonell claim herefalls shortbecause there has beemfaulty or
inadequate training or supervision. Defendassed that Killiarhas not produceany evidence
that the ty acted with deliberate indifference to knoand obvious consequendeadingofficers
to unlawfully arrest a person for driving under the influence. In this case, fojaoeceipt of
Killian’s complaint on August 1, 2011, the Monterey Police Department conducted a thorough
investigation to ensure that Killianrights were not violatedKillian and responsiblefficers were
interviewed the police repontvas reviewedand the Monterey Countlail intake and medical
screening procedurexamined Following this investigation, Shelby concluded that no rules,
regulations or policies were viotat wherKillian was arrestedDefendants also argue that there i
no evidence of “any history of violations of equal protection caused by the faltreen or
supervise in the Monterey Police Departmenit.”

Killian counters that both thetg and Shelby are liable because Shelby ratified Defendar
Richardson’s and Olneyiegal conduct afteDefendats’ employed theity’s standing policy.
Killian claims thatadditionalinvestigationinto the events in question woulelvealthatthere was

no evidenceillian had bea driving and thus, the officers had bbasis to arreXillian. Shelbys

136 Docket No. 21 at 29.
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conclusion that no policy was violated orlstablishes thddefendant @y’s policies allow arrests
to be made without probableuse that a crime was committed.

The court disagrees witlillian’s generalizationbecause, as discussed ab@/easonable
jury could only find Defendants hagmtobable cause to arrdsilian. In addition, that same jury
could only find that Shelby and the City conducted a thoraongstigation-replete withrecord
reportsandinterviewsof both the officers anHillian — and concluded that no rules, regulatians,
policies were violatedThus, simmary judgmenits warrantedn Killian’s Monell claim.

D. ADA Claims Against All Defendants

Defendants argue thKillian cannot establish that the officers wrongfully arre$tiican
because their observationskaflian’s conduct unrelated to his disability were sufficient to
establish probable cause to artediian. The officers reasonably concluded tkdlian was the
driver of the stopped vehicleecause he was seated in the driver's $8dbefendants also
reasonablyoncludedhat Killian drove while impairedrom ingesting hisnedications because he
was asleep in his vehiclimjtially unresponsive, and obstructitigeturning lane and crosswatf®
Killian admitted consuminggvo medicatios that impair drivng ability. Killian performed poorly
on the field sobriety tests that only required him to either count or write and wetatedto his
back injury. The officers reasonably believ&dlian could be transported in their squaat
becaus«illian was found sitting in his own vehicle aKdlian did notalert the officers of any
discomfort. At bottomDefendantgonclude Killian was not arrested because of a disability ang

was not transported to a hospital and the jail because of a disability.”

13" Docket No. 21 at 31.

138|d.

139 Docket No. 21 at 32.
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Killian responds that Defendants wrongfully interpreted the symptoms of his disability
paired with his admission that he took prescription medication and jumped to the conclusion that
he was intoxicated. Killian claims the officers “substituted their speculation” that Killian drove
while intoxicated for probable cause.’* Killian argues that the medication and tremors only put
Defendants on notice that Killian had a disability, not that he may have been intoxicated.
Defendants ignored obvious signs of Killian’s disability during the battery of tests Killian was
subjected to.'*!

As outlined above, a reasonable jury could only find that Defendants’ conclusion that
Killian was intoxicated was itself reasonable and that the officers had probable cause to arrest
Killian for driving under the influence — independent of Killian’s disability. Killian’s physical
disability did not cause him to leave his car parked across a crosswalk in a turning lane at a
four-way intersection well after midnight. Given those facts a reasonable jury could only conclude
that the police had probable cause to arrest the car’s occupant for driving under the influence.
Thus, summary judgment on the ADA claim 1s warranted.

The court GRANTS-IN-PART summary judgment in favor of Defendants. Killian’s
cross-motion for summary judgment is DENIED.

IT IS SO ORDERED.

Dated: December 13, 2013

gAUL s!'. GREWAL i 2"_

United States Magistrate Judge

140 Docket No. 23 at 21.

141 See id. at 22.
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