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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

JESSICA SANCHEZ, on behalf of herself ang  Case No.: 12-CV-05445-LK
all others similarly situated,
ORDER GRANTING IN PART AND
DENYING IN PART MOTION TO
DISMISS

Plaintiff,
VS.
AEROGROUP RETAIL HOLDINGS, INC.,
Delaware Corporation doing business in
California, and DOES 1-50,

Defendants.

N N N N N N N e e e e ”’

Before the Court is Defendant AerograRptail Holding’s Motion to DismissSeeECF
No. 7 (“Motion” or “Mot.”). Having considerethe parties’ submissionthe relevant case law,
and the May 2, 2013 hearing, the C@BRANTS IN PART AND DENIES IN PART Defendant’'s
Motion. Specifically, the Gurt dismisses Plaintiff’s first causé action without leave to amend
and Plaintiff's fourth cause @iction with leave to amend. TR®urt denies Defendant’s Motion

to Dismiss as to Plaintiff’s third cause of action.
l. BACKGROUND
Plaintiff Jessica Sanchez’s (“Plaintiff”) afles that she was employed by Defend&wse

ECF No. 1, Ex. G (“FAC") 1 5. PlIaiiff alleges that Defendant required Plaintiff and all other
female employees to purchase Defendant’'s Aéesdootwear from Defedant as a condition of
1

Case No.: 12-CV-05445-LHK
ORDER GRANTING IN PART AND DENYING IN PART

Dockets.Justia.c

40

DM


http://dockets.justia.com/docket/california/candce/5:2012cv05445/260052/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv05445/260052/40/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

their employmentld. § 11. Plaintiff alleges that she wagu@&ed to purchase at least eight pairs
of shoes.ld. Plaintiff alleges that she received no reimbursement for these purclhsei?’.
On July 19, 2012, Plaintiff filed a Complaint8anta Clara Superior Court alleging that

Defendant’s conduct violated a number of laB&eECF No. 1, Ex. A (“Complaint”). Plaintiff

filed her First Amended Complaint on September28d,2. In the FAC, Plaintiff alleges causes of

action for: (1) unlawfully requiring employeespatronize the employainder California Labor
Code § 450(axeeFAC 1 34-38; (2) failing to reimburse ployees for necessary expenditures i
violation of California Labor Codg 2802 and IWC Wage Order 4-2001(83¢ id fY 39-44; (3)
failing to pay minimum wage for all hours workedviolation of California Labor Code 88 1194,
1194.2, 1197, 1197.%eeid. 11 45-53; (4) waiting penalties under California Labor Code 8§ 203,
see id.ff 54-57; (5) violating Busess and Professions Code § 17808eg.seeid. Y 58-62; and
(6) penalties pursuant to Califoa’s Private Attorney Generalct (“PAGA”), Cal. Lab. Code §
2698et seq, see id.f{ 63-67.

Defendant removed this action tastiCourt on Monday, October 22, 2012eeECF No. 1
(“Notice of Removal”). On October 29, 2012, Defentfled its Motion to Dismiss. Plaintiff
filed her Opposition on November 19, 2012. EGH M3 (“Opposition” or “Opp’n”). Defendant
filed its Reply on November 26, 2012. ECF No(@eply”). On December 11, 2012, the Court
granted a stipulation filed by thentias permitting Plaintiff to file a Sur-Reply to address certain
issues raised in DefendanReply. ECF No. 26. Defendafiied its Sur-Reply on December 13,

2012. ECF No. 27 (“Sur-Reply”).

. LEGAL STANDARD
A.  Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedig¢b)(6), a defendant may move to dismiss an
action for failure to allege “enough facts to statdaam to relief that iplausible on its face.Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claimdacial plausibility when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable for the miseduct alleged. The plausibilistandard is not akin to a

‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted
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unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal citation omitted). For purpos
of ruling on a Rule 12(b)(6) motiothe court “accept[s] faagtl allegations in the complaint as trug
and construe[s] the pleadings in the lighast favorable to the nonmoving partyManzarek v. St.
Paul Fire & Marine Ins. Cq.519 F.3d 1025, 1031 (9th Cir. 2008).

Nonetheless, the court need not accepiesallegations contdicted by judicially
noticeable factsShwarz v. United State834 F.3d 428, 435 (9th Cir. @0), and the “[Clourt may
look beyond the plaintiff's complaint to matterspublic record” withoticonverting the Rule
12(b)(6) motion into one for summary judgmeBthaw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir.
1995). Nor is the court required to “assume thhtiof legal conclusionserely because they are
cast in the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011)
(per curiam) (quotingV. Min. Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)). Mere
“conclusory allegations of law and unwarrantefgiances are insufficient to defeat a motion to
dismiss.” Adams v. Johnso®355 F.3d 1179, 1183 (9th Cir. 2004%;,cord Igba) 556 U.S. at 678.
Furthermore, “a plaintiff may pleafhim]self out of court™ if he “plead[s] facts which establish
that he cannot prevail on his . . . claimi¥eisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (quotingNarzon v. Drew60 F.3d 1234, 1239 (7th Cir. 1995)).

B. Leave to Amend

Under Rule 15(a) of the Federal Rules ofildArocedure, leave to amend “shall be freely
given when justice so requireféaring in mind “the underlying poose of Rule 15 to facilitate
decisions on the merits, rather tr@nthe pleadings or technicalitiedbpez v. SmitlR03 F.3d
1122, 1127 (9th Cir.2000) (en banc) (internal citatigumtation marks, and alterations omitted).

When dismissing a complaint for failure to statdaam, “a district court should grant leave to
amend even if no request to amend the pleadasymade, unless it detarmas that the pleading
could not possibly be cured by thkegation of other facts.”ld. at 1127 (quotindoe v. United
States58 F.3d 494, 497 (9th Cir. 1995)).

Nonetheless, a court “may exercise its ison to deny leave tamend due to ‘undue
delay, bad faith or dilatory motive on part of thevant, repeated failute cure deficiencies by
amendments previously allowathdue prejudice to the opposgiparty ..., [and] futility of
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amendment.’ "Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 892—93 (9th Cir.2010)
(quotingFoman v. Davis371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962)) (alterations ir]
original). “[W]here theplaintiff has previously been grantkshve to amend and has subsequentl
failed to add the requisite particularity to its clainfighe district court's discretion to deny leave t(
amend is particularly broad.’”Zucco Partners, LLC v. Digimarc Corm52 F.3d 981, 1007 (9th
Cir.2009) (quotingn re Read—Rite Corp335 F.3d 843, 845 (9th Cir.2003)). Indeed, repeated
failure to cure a complaint's filg@encies by previous amendmastreason enough to deny leave tg
amend.Abagninin v. AMVAC Chem. Corp45 F.3d 733, 742 (9th Cir.2008) (citifgman,371

U.S. at 182Allen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir.1990)).
II. DISCUSSION

In Defendant’s Motion, Defendantoves to dismiss Plaintif: (1) first cause of action
alleging that Defendant unlawfulhequired its employees to purckéts products in violation of
California Labor Code § 450; (2) third causeaofion alleging that Defendant failed to pay
minimum wages for all hours worked in \adion of California Labor Code 88 1194, 1194.2, 119]
and 1197.1; and (3) fourth cause of action feiogation of California Labor Code § 203. The
Court will address each cause of action in tudowever, before proceeding to the substantive
arguments regarding each cause of actionCthet must address an argument, raised by
Defendant in its Reply, that Phiff’'s Opposition must be disregded because it was untimely.
Reply at 1-3.

A. Timeliness of Defendant’s Opposition

Defendant argues that Plaintiff's Opposition was not timiédygl fand therefore should be
disregarded.Seeid. The Court is not persuaded.

Defendant filed its Motion on October 29, 201Rlaintiff’'s deadline to respond to the
Motion was November 12, 201EeeNorthern District of Calidrnia Local Rule 7-3(a).

When Defendant filed its Motion, the matteas before Magistrate Judge Howard R.
Lloyd. However, on October 31, 2012, Defendantided to consent to Mastrate Judge Lloyd’s
jurisdiction, and accordingly, the mtar was transferred to the undersigned judge. ECF Nos. 8-

Due to the transfer, Defendant was required toatece its Motion. ECF No. 10. Defendant filed
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an Amended Notice in support of the Motionovember 9, 2012. ECF No. 11. Under the Loc
Rules, Plaintiff's deadline to respond t@ thlotion remained the same, November 12, 2(8&e
Local Rule 7-7(d).

Plaintiff’'s counsel states that she calendale deadline to fila response based on the
Amended Notice date and not based @ndate on which the Motion was file@eeECF No. 28
(Declaration of Kelly Ann Buschman in Support o&iftiff's Surreply) § 3.Plaintiff states that
she was led to believe that the deadline totfileOpposition had been changed based on an EC
Notice indicating that the deadlines relatingite Motion to Dismiss had been “[r]leseld., Ex. A
(ECF Notice Dated November 9, 2012). Accordyndilaintiff's counsebelieved Plaintiff had
until November 23, 2013 to file a responseaiilff filed her Opposition on November 19, 2013.

The Court finds that Plaintiff's counsel’s stikke was the result ekcusable neglect and
that Defendant has not been prejudiced by tteefiing of Plaintiff's Opposition. Accordingly,
the Court grants Plaintiff an extension of derdline to respond and declines to disregard the
Opposition. SeeFed. R. Civ. P. 6 (“When an act may or must be done within a specified time,
court may, for good cause, extend the time... on motiatenadter the time has expired if the part

failed to act because of excusable neglect.”).

B. First Cause of Action Under California Labor Code § 450

Plaintiff's first cause of dmn alleges that Defendant unlauly required its employees to
purchase Defendant’s products in violation ofifGeia Labor Code 8§ 45(0'Section 450 Claim”).
FAC 11 34-48. Section 450 provideaitt{n]o employer, or agent afficer thereof, or other
person, may compel or coerce any employee, dicanp for employment, to patronize his or her
employer, or any other person, in the purchasngfthing of value.” Defendant argues that
Plaintiff's Section 450 Claim fails because Secd®® does not establish ayate right of action.
The Court agrees.

As recognized by the California Supreme Coutturv. Hawaiian Gardens Casino, Inc.
“[a] violation of a state statute does not necessgrilg rise to a private cause of action.” 50 Cal.
4th 592, 596 (2010) (internal citations omitted)nstead, whether a party has a right to sue
depends on whether the Legislature has ‘manifestadtent to create such a private cause of
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action’ under the statute.ld. (quotingMoradi—Shalal v. Fireman's Fund Ins. Compani&8
Cal.3d 287, 305 (1988)). “Such legislative intengni, is revealed thugh the language of the
statute and its leglative history.” See id(citing Moradi—Shala) 46 Cal.3d at 305).
Generally, in order to infax private right of action, the Qeslature’s expession of its
intent must be clearSee idat 597 (holding that the Legislae may reveal its intent through
“obvious language” in the statuieg. language which “expressly stagf[that individuals have a
cause of action or refers “to a remedy aams of enforcing [the statute’s] substantive
provisions... by way of an action”)]. at 600 (rejecting plaintiff's gument that he had a private
right of action under California Labor Code 8 35)art because there wao “clear indication”
in the legislative history that the Legislature inteddo create such a right). “If... the Legislature
expressed no intent on the matter either wagctly or impliedly, therés no private right of
action....” Harris v. Vector Mktg. Corp.C-08-5198 EMC, 2010 WL 2077015, at *2 (N.D. Cal.
May 20, 2010) (quotindinimal Legal Def. Fund v. Mendeks0 Cal. App. 4th 136, 142 (2008)).
The Court is aware of only one decision &gding whether Section 450 creates a private
right of action. Specifically, the Nthern District of California irHarris.? In Harris, the Court
following Moradi-Shalalfocused its inquiry on whether the Lslgiture intended toreate a private
right of action. See id.2010 WL 2077015 at *1-2. Thearris Court reasoned that there was

“nothing in the explicit language the statute to suggest” thaethegislature intended for Section

! Some Courts have indicated that a statute majetermined to create a private right of action
even absent clear evidence of &gjfive intent in the statutotgxt or legislative history if
“compelling reasons of public polic.. require judicial recognition cd [private] right” of action.
Harris, 2010 WL 2077015 at *2 (quotinrgnimal Legal Def. Fundl60 Cal. App. 4th at 142).
Plaintiff has not argued th#tis exception applies.

2 As noted irHarris, the California Court of Appeal primusly found that Section 450 did not
create a privateght of action inLu v. Hawaiian Gardens Casino, In@.70 Cal. App. 4th 466
(2009). See Harris2010 WL 2077015 at 1 (discussihg). InLu, the Court of Appeal also found
that California Labor Code 8§ 351 did rweate a private right of actiohu, 170 Cal. App. 4th at
354-55. The Court of Appeal’s decisionlin was superseded when the California Supreme Col
granted review.See Lu v. Hawaiian Gardens Casino, 117 P.3d 506 (2009). The California
Supreme Court, however, limited the issue on appeahether Section 35dreates a private right
of action. Id. The California Supreme Court did not idé the Section 450 claim as part of the
appeal.ld. The California Supreme Court ultimatétund that the Califorai Court of Appeal
was correct in concluding that Section 3bd not create a private right of actiobu, 50 Cal. 4th
at 596. Nevertheless, the CourtAggpeal’s judgment, which includats decision with respect to
Section 450, remains superseded thereforaot citable.
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450 to create a private right of actioll. at *3. TheHarris Court also observed that the plaintiff
failed to identify any legislativlistory supporting her positionaghSection 450 created a private
right of action. Id. at *4. Accordingly, thedarris Court held that Section 450 did not create a
private right of action.ld. at *5.

This Court agrees with théarris Court that Section 450 does rmoéate a private right of
action. As set fortsupra Section 450 provides thgh]o employer, or agenr officer thereof, or
other person, may compel or coerany employee, or applicant fEmployment, to patronize his or
her employer, or any other personthe purchase of any thing oflua.” Cal. Lab. Code § 450(a).
Nothing in this language explicitly authorizes @& ate right of action by aemployee or applicant.
See Harris 2010 WL 2077015 at *3. Moreover, Califoa Labor Code 8§ 451 provides that any
person who violates Section 450 is guilty of a misdemeagee. id(“Any person, or agent or
officer thereof, who violates thexrticle is guilty of a misdemeani®r This reference suggests that
Section 450 was meant to create aniahliability and not authoriza civil suit by private citizens.
Finally, Plaintiff has not directetthe Court to any legislative histoindicating thathe Legislature
intended for Section 450 to creatrivate right of actionsge id), and this Cours review of the
available legislative histgrdid not reveal such an intent. Thuaeither “the language of the statute
[nor] its legislative history” reveal an intentthSection 450 be constidias providing a private
right of action. Lu, 50 Cal. 4th at 596.

Plaintiff, neverthelessargues that Section 450 should benstrued as creating a private
right of action because Semti 450 “applies to compelled mihasel[s] of clothing... [for]
uniforms” and payments for uniforms ctiigte wages. Opp’n at 1 (citirigep't of Indus.
Relations v. Ul Video Stores, InEUI Vided'), 55 Cal. App. 4th 1084, 1091-92 (1997)). Plaintiff
argues that California Labor Code § 218 provides‘{nddthing in this artcle shall limit the right
of any wageclaimant to sue directlgr through an assignee fany wage®r penalty due him
under this article.” Opp’n at 2-3 (quoting Cahb. Code § 218) (emphasis added). Plaintiff
argues that, because Plaintiff's expenditureserosoles shoes may be characterized as a
component of her wages, the aforentioned language in Sect@b8 “prohibit[s]’the Court from

construing Section 450 as not inding a private right of actionSee id(arguing that “[t]o infer
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silence from [Section 450] as artention not to create a privatght of action vould contradict
that which [Section 218] expressly prohibited, atiation on the right to sue for wages owed.”).
The Court is not persuaddy Plaintiff's argument.

“Labor Code Section 218 authorizes an emgéogr his or her assignee’sue directly’ for
any unpaid wages or penalty edvunder the Labor CodeBenitez v. WilburCVF 08-1122 LJO
GSA, 2009 WL 498085, at *4 (E.D. Cal. Feb. 26, 200®ernal alterations omitted) (quoting
Sampson v. Parking Serv. 2000 Com,,Ih¢7 Cal. App. 4th 212, 220 (2004)). However, it does
not necessarily follow that Section 450 permits a private right of action.

Section 450 does not expressly address wagather, Section 450 prohibits an employer
from “compel[ling] or coerc[ing]” employees drapplicants for employment to purchase product
from the employer. Cal. Lab. Code 8§ 450. WHextion 450 might broaglbe said to protect
wage earners, by preventing them from expendiag thages on compelled purchases, it does n
provide an express right wages. The primary reason Pldintontends that Plaintiff's Section
450 claim may be characterizedsagking wages is that the pautar item Plaintiff was required
to purchase, Aerosoles shoes, arguabhstituted a part dPlaintiff's unifornt, and, in certain
cases, California courts have described reimiooesgs for purchases of uniforms as a form of
compensation or wages. Opp’n at 1 (citinigvideo Stores, In¢55 Cal. App. 4th at 1091-92
(1997)). However, not every Section 450 clamvolves the purchase of a uniform. Moreover,
Section 450 applies not only to employees, bst & “applicant[s] for employment” who have
been compelled to make purchases. Cdl. Code 8§ 450. Applicants for employment are
generally not owed wages, and #fere, with respect to thesedividuals, a claim under Section
450 would not be an “action to recover wageBenitez 2009 WL 498085 at *4. Given that
Section 450 does not necessarily jdeva right to wages, the Cawannot discern a clear intent
by the Legislature to provide a private rightagtion under Section 450 based on the fact that

“Section 218 authorizes an employedto.sue] for... unpaid wages.Id.; see Lu50 Cal. 4th at

3 At the May 2, 2013 hearing, Defendant stated Befendant does notrag that Plaintiff's
Aerosoles shoes are part of Plaintiffs uniform.widger, Defendant is not disputing that fact for
the purposes of the instant Motion to Dismiss.
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597, 600 (emphasizing the need fordewnce that the Legislatureearly intended to authorize a
private right of actionf.

Thus, for the reasons set forth above, tbar€Cfinds that Section 450 does not create a
private right of action. Accordgly, Plaintiff's Section 450 claimust be dismissed. Moreover,
because Section 450 does not provide a private sigdttion, Plaintiff cannot plausibly amend thq
Complaint to allege a claim under this sectiomngkquently, the Court denies leave to amend a
to this claim. See Carvalho629 F.3d at 892-93 (stating that a ¢dwas “discretion to deny leave

to amend due to... futility of amendment.”) @nmnal citations and quotation marks omitted).

C. Third Cause of Action for Violation of California Labor Code 88 1194, 1194.2,
1197, and 1197.1

Defendant also argues that RE#F’s third cause of actionligging violations of certain
minimum wage laws, specifically, Califaa Labor Code 88 1194, 1194.2, 1197, and 1197.1, m|
be dismissedSeeMot. at 7. Plaintiff's third cause of aon alleges that Defendant failed to pay
minimum wages for all hours worked in violationagrtain California lawsspecifically California
Labor Code 88 1194, 1194.2, 1197, and 1197.1. FAC 11 4aihtiff alleges tat Defendant is

liable for failure to pay the minimum wagenMdecause, by requiring Pieiff and other class

* The Court additionally notes that Section 2kressly states that it applies to “wagepenalty
due...under this articleé’ Cal. Lab. Code § 218 (emphasddad). Significantly, Section 450 is
not located in the same article as Section Z3&ction 218 is located in Chapter 1 of the Labor
Code in Article 1, which is entitled “General @pations” and consists 8ections 200-243. By
contrast, Section 450 is located in Chapter thefLabor Code in Article 4, which is entitled
“Purchases” and consists of 8ens 450-451. Given Section 218'susf “under this article,” the
district court inBenitezstated that “[S]ection 21@nly] empowers a wage claimant to sue directly
to recover any wages or penalties pegdly due the employee under Article Benitez 2009 WL
498085 at *4 n.2. However, Kamar v. RadioShack Corpghe Court took the position that,
notwithstanding Section 218’s use“ahder this article,” Section 213&ovides a private of right of
action to recover any wages dughe employee, regardless of whether the entitlement for such
wages arises under Article See id. CV07-2252AHM(AJWX), 2008 WL 2229166 (C.D. Cal.
May 15, 2008) (rejecting RadioShack’s argumentt‘dray private right of action in section 218,
which refers to wages ‘due ... under’ Articleshpuld not include splshift premiums and
reporting time pay, because thene” provided for in IndustrialVelfare Commission Order No. 7-
2001 and not in Article 1). This Cdufoes not take a position on whetBenitezor Kamaris
correct with respect to wheth8ection 218’s authorization forpaivate right of action extends
only to actions to recover wages for which stgubcated in Article provide. However, the
Court notes that Section 218’s uxfeéhe phrase “under this article” further undermines the Court
ability to discern a clear legaive intent to authorize antaan under Section 450 as it is not

contained in the same article as Section 218.
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members to purchase Aerosoles shoes from DefénDafendant effectivglreduced Plaintiff's
compensation below the minimum wage. Defendagtes that Plaintiff's claim must be

dismissed because the failure to reimburse ana@maplfor expenses cannot serve as the basis fq

minimum wage violation under Sections 119494.2, 1197, and 1197.1. For the reasons set for

below, the Court disagrees.

Below, the Court will first discuss the rgbnt statutory framework and the parties’
arguments. The Court will then resolve the goesdf whether an employee may pursue a claim
for a violation of the minimum wage laws where an employer has required the employee to m

expenditures which effectively cause the esgpk’s wages to fall below the minimum wage.
1. Relevant Statutory Framework

As a threshold matter, the Court discusses several of the statutes and regulations that
relevant to the Court’s decision below.

In California, the minimum wage is settio in Industrial Welfare Commission Order No.
7-2001 (“Order No. 7-2001°) Section 4 of Order No. 7-20Q®©Order No. 7-2001(4)") provides:
“Every employer shall pay to each employee wages not less than seven dollars and fifty cent
($7.50) per hour for all hours worked, effectivadary 1, 2007, and not less than eight dollars
($8.00) per hour for all hours worked, effectdanuary 1, 2008...." Section 9 of the same
Industrial Welfare Commission Order provideatteBmployers must reimburse employees for
uniforms. Seelndustrial Welfare Commission Order N6-2001(9) (“Order No. 7-2001(9)")
(“When uniforms are required by the employeb&worn by the employee as a condition of
employment, such uniforms shall be paed and maintained by the employer.”).

With respect to the four statutes cited iniRtiff's third cause oction (California Labor
Code 88 1194, 1194.2, 1197, and 1197.1), Section 1197psothat “[t{jhe minimum wage for
employees fixed by the commission is the mimmwage to be paid to employees, and the
payment of a less wage than the minimum sadfiseunlawful.” Cal. Lab. Code § 1197. Section
1197.1 imposes on employers who fail to payrttii@mum wage, penalties of $100 or $250 (the

amount depending on the number of pay-periods iclwtne employer has violated the law). Cal

® available at http://www.dir.cgov/iwc/wageordéndustries.htm
10
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Lab. Code § 1197.1. These penalties are in additi “restitution of wages payable to the
employee.”Id. Section 1194 provides a paite cause of action to recover unpaid wages where
employee is paid less than the minimum wafeeCal. Lab. Code § 1194(8)Finally, Section
1194.2 provides that an employee who has nen lpaid the minimum wage may “recover
liquidated damages.” Cal. Lab. Code § 1194.2.

One other statute that is relevant to tleen€s discussion below is California Labor Code
2802. Section 2802 provides employees who haea lbequired to pay work-related expenses
with a cause of action againsethemployer to recover such exyges. Specifically, Section 2802
provides that “[a]n employer shatidemnify his or her employeerfall necessary expenditures or
losses incurred by the employee in direct consequaiite discharge of hisr her duties, or of
his or her obedience the directions of the employer, eviftough unlawful, unless the employee,

at the time of obeying the directions, belietieem to be unlawful.” Cal. Lab. Code § 2802
2. The Parties’ Arguments

Defendant argues that Plaintifds not (and cannot argue) tha¢ sas ever actually paid an
hourly wage that was less than minimum wagel, that the “plain langage” of both Order No. 7-
2001(4) and Section 1194 requires tRktintiff allege that she receiveah hourly rate that was less
than the minimum wageSeeMot. at 7-8. Defendant also aegithat Plaintiff's theory that
Defendant’s failure to reimburse Plaintiff for lnmsss expenses violated the minimum wage laws
because it “constructively” caus@dhintiff's wages to fall belowthe minimum wage is “novel”
and has not been recoged in any prior caseSee idat 8. Moreover, Defedant argues that the
California Supreme Court has held that worlatedl expenses are distinct from wag8se id.
(Gattuso v. Harte-Hanks Shoppers, |mt2 Cal. 4th 554, 572 (2007) (“Section 200 highlights a
valid and important distinction between wagas payment for labor performed) and business

expense reimbursement.”)). Accordingly, Defendagues that Plaintiff's claim must fail.

® Section 1194(a) states: “Notwithstanding anyeagrent to work for a lesser wage, any employe
receiving less than the legal minimum wagé¢her legal overtime compensation applicable to the
employee is entitled to recoviera civil action theaunpaid balance of the full amount of this
minimum wage or overtime compsation, including interest theye, reasonable attorney's fees,
and costs of suit.”
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In response to Defendant’s argument, iiHidirects the Court’s attention trriaga v.
Florida Pac. Farms, L.L.C.in which the Eleventh Circuit liethat an employer’s failure to
reimburse workers for certain expenses veilahe Fair Labor Standards Act’s (“FLSA”)
minimum wage requirementsd., 305 F.3d 1228 (11th Cir. 2002). Piaff argues that this Court
should similarly permit Plaintiff to raise a alaiunder California’s minimm wage laws based on
Defendant’s failure to reimburse Plaintiff for hmrrchases of Aerosoles shoes. Opp’n at 4-5.

Defendant responds thatriaga is inapposite. Reply at 5-6.

3. Sections 1194, 1194.2, 1197, and 1197.1 Permit an Action Based on
Unreimbursed Expenses

Having discussed the relevatatutes and the partiesgaments, the Court proceeds to
consider whether Plaintiff's third cause of actghrould be dismissed. As will be set forth below,
the Court concludes that Plaffig third cause of action should nbé dismissed. Below the Court
will address: (1) the parties’ arguments regardingitieaga decision; (2) theignificance of the
availability of a cause of acin of unreimbursed expenses un8ection 2802; and (3) Defendant’s

remaining arguments.

a. While Arriaga Addressed Federal Law and is Therefore Not
Directly Applicable, the Court is Nevertheless Persuaded that
California’s Minimum Wage Laws Would Permit an Action
Based on Unreimbursed Expenses

First, the Court addresses Plaintiff’'s argument that the Eleventh Circuit’'s decision in
Arriaga supports her claimSeeOpp’n at 4-5. Defedant argues th#rriaga is distinguishable

because the plaintiffs in that case sougl¢frender FLSA and not under California Labor Codes

88 1194, 1194.2, 1197, and 11973eeReply at 5-6. The Court generally agrees with Defendant

that there are differences betweba federal and state labor lawgh respect to the amount of
protection afforded to employees for unreimbursgpenses, as well as the extent to which each
legislative scheme explicitly takes business expginmgo account in determining whether there h3
been a minimum wage violatiomNevertheless, the Court believeattthe Califorra laws, like the
federal laws, would allow for a minimuwage claim under these circumstances.

As a threshold matter, the Court recognizesfidral labor law and California labor law

differ in their approaches to unreimbursed expserad minimum wage viions. As recognized
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by the Court irCalifornia Dairies Inc. v. RSUI Indem. Cd&-LSA does not, as a general rule,
require employers to reimburse eayges for work related expenseee id.617 F. Supp. 2d

1023, 1045 (E.D. Cal. 2009). Instead, FLSA requfen employer to reimburse the employee

for... [such expenses only] if failure to dowould reduce their wages below the minimum wage|

Id. To this end, the federal statutes and reguia regarding minimum vgges explicitly consider
whether an employee has been reimbursed fomsgsan determining whether there has been a
minimum wage violation. For example, Bt29, Section 531.35 of the Code of Federal

Regulations provides that:

Whether in cash or in facilities, “wages”rceot be considered to have been paid by
the employer and received by the empleynless they are paid finally and
unconditionally or “free and clear.” The waggguirements of the Act will not be met
where the employee “kicks-back” directlyiadirectly to the employer or to another
person for the employer's benefit the whalgoart of the wage delivered to the
employee. This is true whether the “kick-batgkmade in cash or in other than cash.
For example, if it is a requirement of the employer that the employee must provide
tools of the trade which will be usedan are specifically required for the
performance of the employer's particularkydhere would be a violation of the Act

in any workweek when the cost of suobls purchased by the employee cuts into the
minimum or overtime wages required to be paid him under the Act.

29 C.F.R. § 531.3%ee als®9 C.F.R. § 531.36(b) (providingahan employer may require an
employee to bear the cost of “tools, minershps, dynamite caps, and other items which do not

constitute ‘board, lodgingr other facilities™ so long as such expenses do not “reduce the wag
of the employee... below the minimum required by the Act”).

California labor laws take a sewhat different approach witlespect to expenses and the
minimum wage. First, in contrast to the femldaw, which, as set forth above, only requires
employers to reimburse workers for expenses g/t failure to do soeuld reduce the worker’s
wage to below the minimum wage, California latzw protects workers from having to bear the
cost of any work-related expense, regardtdsshether the additional expense causes the
employee’s salary to fall below minimum wag@alifornia Dairies Inc, 617 F. Supp. 2d at 1045.
Indeed, as observed above, in order to mqatish its goal of ensuring all employees are

reimbursed for work-related expe&ss the California Labor Codecindes a specific, “stand-alone

provision,” Section 2802, whose “mose... is to ‘protect employees from suffering expenses in
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direct consequence of doing their jobsld. (quotingPeople v. Shoytl60 Cal. App. 4th 899, 905

(2008)). No such provision is included in FLSKL. Second, unlike the federal statutes and

regulations governing minimum wages, the Califl@minimum wage statutes upon which Plaintiff

relies do not explicitly considemreimbursed expenses in detarimy whether there has been a
minimum wage violationSee e.gCal. Lab. Code § 1194(a) (“...[A]Jny employee receiving less
than the legal minimum wage tire legal overtime compensation applicable to the employee is
entitled to recover in aivil action the unpaid batece of the full amount of this minimum wage or
overtime compensation....”$ee id.8 1197.1(a) (“Any employer... who pays or causes to be pa
to any employee a wage less than the minirfixed by an order of the commission shall be
subject to a civil penalty.”).

Nevertheless, notwithstanding the differenicefederal and state law, the Court is
persuaded that the failure to reimburse an eygd for expenses may violate California Labor
Code 88 1194, 1194.2, 1197, and 1197.1. The federalestamdt regulations reflect a concern
that employers will “shift... cost[s]” onto woeks and thereby drive workers’ wages below the
minimum wage.See Arriaga305 F.3d at 1236. There is no reasmhelieve that the California
Legislature would not have slealthis concern and sought to afford workers with similar
protection against minimum \ga violations in casesvolving cost shifting.

Indeed, albeit in a different context, theli@ania Court of Appeahas recognized that
“California’'s labor statutes reftt a strong public policy in favef full payment of wages for all
hours worked,” and that the Califoa Legislature “inten[ded] to protect the minimum wage right
of California employees to a gteaextent than federally....Armenta v. Osmose, Ind.35 Cal.
App. 4th 314, 324 (2005) (holding that employer doubt combine unpaid hours and hours paid

rate above minimum wage to show that, on ager employees received the minimum wage and

thereby avoid liability uder minimum wage laws). Moreover, intuitively, it makes sense that the

Legislature would intend to afford employeestpction in these circumstances. An employee w
has ostensibly been paid the minimum wage bsitdegn required to make an expenditure which
reduces the employee’s net income below the miminuage is, in essence, in the same position

an employee who was paid less than the minimum \aages outset. Both have been required td
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satisfy their living expenses with less than thaimum wage. In light of these factors, the Court
believes that Sections 1194, 1194.2, 1197, and 1197.1dshewlonstrued as permitting a cause g
action where an employee has been requirdéeén expenses which effectively cause the

employee’s wages to fall below the minimum wage.

b. The Availability of a Cause of Action for Unreimbursed
Expenses Under Section 2802 Does Not Persuade the Court that
Plaintiff's Minimum Wage Cl aim Should be Dismissed

In reaching this conclusion, the Court acknowledges that an argument could be made
while the Legislature intended to protect employees who haverbgeined to bear expenses
which effectively cause the employee’s wageflidoelow the minimum wage, it did not intend tg
afford them protection through the minimum waaes, but rather through Section 2802, which
explicitly addresses unreimbursed expenses. Indeed,esmoDefendant, Plaintiff's second
cause of action seeks recovender Section 2802 for the very same expenditures that underlie
Plaintiff's third cause of actionSeeMot. at 8. Nevertheless, the@t is not persuaded that the
availability of a remedy undereStion 2802 is evidence that thegidature intended to foreclose
an action under Sections 1194, 1194.2, 1197, and 1197.1.

An employer who causes an employee to lexpenses which reduce the employee’s net
pay below the minimum wage has committed twongs. First, the employer has not reimburseg
the employee for expenses as required by Section 2802. Second, the employer has caused
employee to have to satisfy the employee’s livexgenses with less than the minimum wage.
Notably, different penalties apply where an employer is alleged have committed the latter wrag
See e.gCal. Lab. Code § 1197.1 (providing for penataf $100 (in addition tthe amount of any
unpaid wages) for an initial violation ofe¢hminimum wage law and $250 for each subsequent
violation). Accordingly, the availabity of a cause of action for unreimbursed expenses under
Section 2802 does not persuadeGoairt that the Legislature ditbt also intend that employers
would be liable under the minimum wage lawsewéhthe employer has caused the employee to

bear expenses which cause the employee'wages to fall below the minimum wage law.
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C. The Court is Not Persuaded by Defendant’s Remaining
Arguments

Defendant’s remaining arguments also dopesuade the Court that Plaintiff's claim
should be dismissed. As set forth above, Defendant argues thaétfRlailaim should be

dismissed because: (1) the “plain languagdiaih Order No. 7-2001(4) and Section 1194 requir

D

that Plaintiff allege that she received an tpuate that was less than the minimum wagsMot.
at 7-8, and (2) the California Supreme Court had tiat work-related expeses are distinct from

wagessee id.at 8 (citingGattusq 42 Cal. 4th at 572). Both arguments fail.

I. “Plain Language” of Order No. 7-2001(4) and Section
1194

First, the Court addresses Defendant’s amurthat the “plain language” of both Order
No. 7-2001(4) and Section 1194 baaiRtiff's claim because these statutes require Plaintiff to
“allege that she actually receivigss than the minimum wageSeeMot. at 7-8. As set forth
supra Order No. 7-2001(4) providekat: “[e]very employer shaflay to each employee wages nat
less than seven dollars and fifty cents ($7.50)peir for all hours worked, effective January 1,
2007, and not less than eight dadl§$8.00) per hour for all houvsorked, effective January 1,
2008....” Section 1194 states that:0tWithstanding any agreement to work for a lesser wage, gny
employee receiving less than the legal mimmuage or the legal overtime compensation
applicable to the employee istided to recover in a civil aain the unpaid balance of the full
amount of this minimum wage or overtime campation, including interest thereon, reasonable
attorney's fees, and costs of suit.” Cal. Labd€8 1194(a). While, thestatutes use the terms
“pay,” Order No. 7-2001(4), and “receiv[e],” Célab. Code § 1194(a), the Court is not persuaded
that the statute’s use of thesarie was meant to foreclose a minimwage claim, where, as here,
an employee has technically received paymemtsistent with the minimum wage, but then been
required to make expenditures which effecyuedduce the employee’s pay below the minimum
wage. Interpreting Order No. 7-2001(4) and Secii194 to but an action these circumstances
is consistent with the “strong publiolicy in favor of full payment ofvages for all hours worked.”
Armenta 135 Cal. App. 4th at 324. AccordinglyetlCourt rejects Defendds plain language

argument.
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il. Gattuso Does Not Compel the Court to Reach a Different
Conclusion

The Court is also not persuaded by Defe’daargument that the California Supreme
Court’s decision irGattusobars Plaintiff from pursuing a minimum wage claim based on
Defendant’s failure to reimburserfer the cost of her shoeseeMot. at 8.

In Gattusq the Court considered whether emplayshould be permitted to satisfy their
“expense reimbursement obligation[s] [relatingértain automobilexpenses] under [S]ection
2802 by paying employees enhanced compensatithre iform of increases in base salary or
commission rates.ld., 42 Cal. 4th at 575. THeattusoCourt concluded that they shoultdl.
However, theGattusoCourt held that employers who chose to reimburse employees for expen
through increased compensation ba&d1) “establish[] some mearno identify the portion of
overall compensation that is intended as expeasnbursement,” and (2) ensure that the amount
allocated to expense reimbursement “are sefficto fully reimburse the employees for all
expenses actually and necessarily incurréd.” The Court explainethat the reason for the
imposition of these dual requirements was itogadion of the fact that “wages and expense
reimbursement[s] are conceptually distinct anlject to different statutory and sometimes also
contractual constraints ....Id. at 572. Requiring employets identify which portions of
payments to employees are for wages and which are to reimburse employees for business e
was therefore necessary to ensure that emplapeld not “combine... payments for [wages and
expenses] in a way that wouldiseisly hamper or effectively pclude enforcement of the various
statutory and contraeal obligations.”Id.

The GattusoCourt'srecognition of the distinction beeen wages and expenses fails to
persuade the Court that Plaintffminimum wage claim must besdiissed. As set forth above, thg
reason thé&attusoCourt felt it important to recognize the “conceptual[] distinct[ion]” between
wages and expense reimbursemeadtsgt 572, was because such recognition would ensure that
employers could not “hamper or effectivelyeplude enforcement of the... statutory and
contractual obligations” relatg to wages and expense reingaments by combining wages and

expenses into a single paymemd. In other words, th&attusoCourt’s chief concern was
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ensuring that employers “discharged all of [thigdal obligations as to both wages and business
expense reimbursementld. at 573.

Here, Defendant asks the Court to aghly distinction between wages and business
expense reimbursements in a way that woulddiemental to the enforcement of the minimum
wage laws. Plaintiff allegesdahDefendant required her to makegoenditures which effectively
reduced her wages below the minimum wagendluding that Plainfi could not recover upon
such a claim because of the “conceptual[] distinct[ion]” between wages and expense
reimbursements would “hamper” the effective enforcement of the minimum wagelthwas 572.
Thus, the Court is not persuaded that dismgs§ilaintiff's claim woull be consistent witsattuso

Furthermore, the distinction betweenages and expenses recognize@attusomay not
even apply in this case. The expenses at issGatiusowere automobile expenses, whereas the
present case deals with experagsociated with Aerosoles shoeich were arguably purchased
as part of Plaintiff’'s uniform A number of California courts ka held that reimbursements for
uniform expenses are wageSee e.g. In re Work Unif. Casd83 Cal. App. 4th 328, 338 (2005)
(holding that “payment[s] to employees for wankiforms [pursuant t&ection 2802 are]... a part
of the employees’ compensation and should msidered like any otligpayment of wages,
compensation or benefitsYl Videg 55 Cal. App. 4th at 1091-9BRolding that regulation
providing right to be reimbursed for uniform exges effectively “increase[d] the... employees’
wages by the amount which in the absence ofabalation they would have to pay towards the
cost of their uniforms”) (internal citations omitte@f Ventura Cnty. Deputy Sheriffs' Assn. v. Bd
of Ret, 16 Cal. 4th 483, 496-97 (1997) (discusditupe v. City of Hayward,26 Cal. App. 3d 926,
940 (1981), and thRoseCourt’s holding that employees’ unifarallowances were part of their
compensation for the purposes of determining binefider Public Employees’ Retirement Law).

While these decisions pred&attusq Gattusodid not reject or oweule them. Indeed,
Gattusomentionedn re Work Uniformin passing, but did not explity address or reject tHa re
Work Uniformcase’s holding that amounts paid as t@insement for uniform expenses were
wages. Gattusqg 42 Cal. 4th at 562 (holding thiat re Work Uniformand one other case

“concerning [S]ection 2802 's dpgation to public entity employs” were “[n]ot relevant” and
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“unhelpful” in resolvng the issues in thBattusocase). The fact that tl&attusoCourt considered
In re Work Uniform and, by implication, other cases likeahd, nevertheless, chose not to reject
In re Work Uniforn's holding that reimbursements for unifio expenses were wages suggests ths
the holdings in these cases remain good law. Wlegly, to the extent Defendant requests that
the Court dismiss Plaintiff's claim based @attuso’srecognition of the strict “conceptuall]
distinct[ion]” between wageand expense reimbursemends,at 572, it is not clear that the
distinction applies with equal foe to expenses associated whibes that Plaintiff purchased as
part of a uniform. The Court is therefore not persuadedxattisorequires dismissal of

Plaintiff's third cause of action.
d. Conclusion Regarding Plaintff’'s Third Cause of Action

For the reasons set forth above, the Coufl#S Defendant’s Motion to Dismiss as to
Plaintiff's third cause oéction alleging violations dbections 1194, 1194.2, 1197, 1197.1. The
Court finds that, under the circumstances of ¢hse, where the Plaintifas been required to
purchase articles of clothing whi@arguably constitute a uniform and the cost of these purchase
has effectively reduced Plaintiff’'s wages belthe minimum wage, Plaiiff's minimum wage

claim should be allowed to proceed.
D. Fourth Cause of Action for a Violation of California Labor Code 8§ 203

The final cause of action that Defendant maeedismiss is Plaintiff's fourth cause of
action for a violation of California Labor Code 8§ 208eeMot. at 9; FAC 1 54-56. Defendant
argues that Plaintiff's fourth cause of action faitgler Federal Rule of Civil Procedure 8 becauss
Plaintiff has failed to allege facssifficient to support her claimSeeMot. at 9;Twombly 550 U.S.
at 570 (requiring that Plaintiff aljee “enough facts to state a clainrébief that is plausible on its
face.”). The Court agrees.

Section 203 provides that “[iin employer willfully fails tgpay, without abatement or
reduction, in accordance with Sections 201, 201.3, 201.5, 202, and 205.5, any wages of an
employee who is discharged or who quits, the wages of the employee shall continue as a per
from the due date thereof at the same rate paiil or until an action #refor is commenced; but

the wages shall not continue for morartt80 days.” Cal. Lab. Code § 203.
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Here, Plaintiff's factual allegens in support of Plaintiff Section 203 claim consist of the
following statement “Plaintiff and all members@lass IV who terminated their employment
without being paid all wages dug@on termination are entitled torgsties up to ad including 30
days of full pay as waiting penalties.” FAC { 56. Plaintiff has, in essence, just restated the
language of Section 203. Plaintifas not alleged facts showing titefendant willfully refused to

pay Plaintiff her wages after shvas discharged or quieeSection 203. Consequently,

Plaintiff’'s Section 203 claim must be dismissed. However, because Plaintiff may be able to amer

her Complaint to allege facts supporting hert®®ac203 claim, this claim is dismissed without
prejudice. See LopeZ03 F.3d at 1127 (holding that “a dist court should grant leave to
amend... unless it determines that the pleadmddcnot possibly be cudeby the allegation of

other facts.”).
V. CONCLUSION

For the reasons set forth above, the CourBSRS Defendant’s Motion to Dismiss as to
Plaintiff's first and fourth causes of action. Plaintiff's first cause of action is dismissed without
leave to amend. Plaintiff’s fothr cause of action is dismissefth leave to amend. The Court
DENIES Defendant’s Motion as todhtiff's third cause of action.

If Plaintiff wishes to file an amended comipibaddressing the deficiencies identified with
respect to Plaintiff's fourth causé action, she must do so within 8ays of this Order. Plaintiff
may not add new claims or parties without segloefendant’s consent or leave of the Court
pursuant to Federal Rule of Civil Procedure 15PI#intiff fails to file an amended complaint
within 21 days of this Order or to cure the defiwies addressed in ttsder, Plaintiff's fourth
cause of action shall be considered dismissed with prejudice.

IT IS SO ORDERED. z

Dated May 8, 2013 #‘ m\-
LUCY KIKOH
United States District Judge
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