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The court ordered the parties to file proposed findings of fact and conclusionsraf later than
Thursday, June 12, 2014.

Next, the courtwould like to clarify its policy regarding time limits at trial. At the pretrial
conference, the court set #nfimits of 15 hours per side, including opening statements but not
closing arguments. Only the party’s own examination of a witness counts dbatnsrty’s time.
For example, if UGS calls a withess and conducts direct examination for 3 houscafiddpres
crossexamines the witness for 2 hours, UGS is charged with 3 hours of time and Pac Shores
charged with 2 hours of time.

[I. EVIDENTIARY OBJECTIONS

The court makes the following rulings on the parties’ evidentiary objections aghbiou

Dkt. Nos. 125, 129, 130, and 131.

Obijections to Deposition Testimony of Matthew Burrows

Overruled
Overruled
Overruled
Overruled
Overruled
Sustained
Sustained

Overruled

© © N o g &> w dh P

Overruled
10.Overruled
11. Sustained
12. Sustained
13. Sustained
14. Sustained

15. Sustained
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Obijections to Deposition Tstimony of Buddy Zarbock:

1. Overruled

2. Sustained. However, the court will reconsider the objection if there is aaquestvhich
thedesignated portion of Mr. Zarbock’s testimamjates andif the full question and
answer are included in the designatedipno of Mr. Zarbock’s deposition testimony.
Overruled

Overruled

Overruled

Sustained

A A o

Sustained

Objections to Exhibits:

Exhibits 34-36: Deferred. Pac Shores has not yet supplied the court with theses exhibit
However, UGS may attempt to lay a foundationtfeese documents at trial. Pac Shores may the
object, at which point the court will rule on the objection.

Exhibits 104-107: Overruled. UGS acknowledestit only objects to Exhibits 104-107
because it objects to Bryan Burkhartestimonyand that if the court does not grant U&Motion
in Limine No. 1, UGSs objection should be overruledh@refore, becaugte court does not
exclude Mr. Burkhars testimonythe objections to Exhibits 104-107 are overruled.

Exhibit 109: Overruled.

Exhibit 123: Deferred. Counsel for UGS represented at the pretrial conferendé&thavas
reconsidering its objection to Exhibit 123. The court will therefore not rule on thissbitity of
Exhibit 123 at this time.

Exhibit 200: Deferred The court will consider the admissibility Bikhibit 200(alongwith
Exhibit 123) at trial. The court is unclear as to whether UGS intends to use Exhib#& 200 a
substantive evidence df§ damages or as a demonstrative exhibit to support testimony of its

damages claim.
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lll. MOTIONS IN LIMINE

UGS andPac Shorebring a total okixteenmotionsin limine in preparation for trial, which
is set to begin on June 16, 2014. The court addresses first UGS’s niotionse in order, and
then turns to Pac Shores’ motiandimine. A table at the end of this order summarizes the court
rulings.

A. UGS’S MOTIONS IN LIMINE
UGS'’s Motion in Limine No. 1 To Exclude Expert Witness Teatimony of Bryan Burkhart

DENIED. UGS moves to exclude the testimony of expert Bryan Burkhart on two bases:

first, that Mr. Burkhart used inappropriate assumptions in calculating PacsSéioeegy savings

S

from the Retrofit Contract;and second, that Pac Shores was late in serving Mr. Burkhart's expert

report.

As to UGS'’s first argument, UGS contends that Mr. Burkhart's energy saalggdations
should be excluded because they do not use the wattage, light bulb counts, energy costs, an
figures that were used in the energy audit performed at the Pac Shores Center and attached &
exhibits to theRetrofit ContractUGS submits that Pac Shores agreed to use the figures in the
exhibits to the Retrofit Contract for the purposes of calculating savimgagnt to Section 2.3 of
the Retrofit Contractin support of its position, UGS points to language above both parties’
signatures on the exhibits stating that “Client agrees that the wattagetedrare accepted as
accurate in performing calculationsdetermine costs and savings” and that “Client agrees that
these numbers are accurate in determining the overall calculations in camjuwmithi the data
contained within Exhibit A-1.”

However, the court denies UGS’s motion to exclude Mr. Burkhart's testimomgiiog data
different than that shown in the exhibits to the Retrofit Contract bedass®t clear that UGS and
Pac Shores intended the figures in the exhibits to be bindialj futuresavings calculatian

Rather, factual and legal disputes remain over this question. Five observations supuantthe

! The court uses the term “Retrofit Contract” in this order to refer to thepaige-document titte
“Authorization to Perform Lighting Audit,” and signed on December 21, 2010, which can be fq
beginning at page 26 of Dkt. No. 74. The parties generally refer to this documeaiRetrofit
Contract. By using the term “Retrofit Contract,” the court expresses no opinishether the
document is a valid and fully formed contract.

ORDERRE MOTIONS IN LIMINE
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conclusion. First, one of the exhibitself cautions in the document title that the bedloint and
wattage data it uses are “preliminaripkt. No. 74, Venardi Decl. Ex. C, Retrofit Contr&ot. A-
1(a) Second, the parties agree that a later final audit was conducted several menths &etrofit
Contract was signed. Third, the parties continue to dispute facts surrounding thenproper of
bulbs, wattage, energy costs, hours of lighhtand whether the relevant time for measuring this @
is the time of the audit, the time of the contract, or when Pac Shores informed U@ S/t¢hdd not
proceed further with the Retrofit Contract. Fouttie parties represented at the pretrial conferen
that UGSitself deviates from the figures in the Retrofit Contract in its damages calcukatiatiy,
the audit was performed only for Building 1700 and the parkingfltite courtdetermineghat the
Retrofit Contractincludes other buildingst may be necessary for Mr. Burkhart to calculate enery
savings as to the other buildings as well. The logic of UGS’s motion would appareviypir.
Burkhart from even attempting that analysis. For all ofdihegoingreasons, Mr. Burkhart’s
calculations arsubstantiallyrelevant

As to UGS’s argument that Mr. Burkhart's testimony should be excluded bdeacse
Shores served Mr. Burkhart's expert report eight days late, Federal Rtikldfrocedure 37(c)(1)
provides that “[if a party fails ta . . identify a witness as required by Rule 26(a) or (e), the party
not allowed to use that . . . witness to supply evidencat.a trial, unless the failure was
substantially justified or is harmle$&ed. R. Civ. P. 37(c)(1). The court is troubled by Mr.
Burkhart's later deposition testimony concerning the late disclosure odégost and, more
generally, by the apparent lack of justification for Pac Shores’ late diseldsonetheless, Pac
Shore’s failure to disclose Mr. Burkhart's expert regeharmlessPac Shores agreed to allow
UGSto take Mr. Burkhart’'s deposition four days after the discovery cutoff to give UGStimare

with the report. UGS also does not identify any prejudice from Pac Shores'sdtesdre.

UGS’s Motion in Limine No. 2 To Exclude Expert Witness Testimony ofThomas Tarter

GRANTED-IN-PART AND DENIED-IN-PART. UGS'’s Motionin Limine No. 2 is
granted as to Thomas Tarter’s opinion number 7 and otherwise deniethrkér’s summary of

opinions in his expert report, whiteief, provides a sufficient statement of the “basis and reasor

ORDERRE MOTIONS IN
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for his opinions and the facts considered by Mr. Tarter in forming his opirsemBed. R. Civ. P.
26(a)(2)(B)(i}(ii). To the extent Mr. Tarter’s opions were unclear, UGS was able talaidask
guestions of Mr. Tarter in his deposition to more fully understand his opinions. UGS alsoaxpl
the exhibits on which Mr. Tarter relied in forming his opinions at Mr. Tartepssi&on, finding
that he only relied on one additional document not disclosed in his report. Dkt. No. 123, McIn{
Decl. Ex. C, Tarter Depo. at 11:25-12:16. Although full disclosure at the outset is lpiefel@S

is informed as to Mr. Tarter’s opinions and has the information it needs to effectivebexamine
Mr. Tarter at trialThe court therefore declines to exclude Mr. Tarter’s testimony for inatkequ

disclosure.

pre

osh

However, Mr. Tarter’s opinion number 7 provides a legal opinion outside Mr. Tarter’s area

of expertise. Opinion number 7, in full, states:

It is my professional opinion that MAZUMA (Document UGS 002077)
was not a commitment to provide credit. Language contained in that
document repeatedly refers“teroposal”’and furtterthat“we appreciate

the opportunity to provide you with a proposal . . . .” Consequently, it was
not a commitment but rather it was what it stéee@roposal’.

Dkt. No. 74, Venardi Decl., Ex. B to Ex. F, at Mx.. Tarter is an expert in the “lending and
banking business” and is not a lawylek.at 5. Despite this, opinion numbeexpresses a legal
opinion as to the binding nature of the Mazuma proposal based not on Mr. Tarter’s expetienc
standard practices in the lending and banking business, but on the language in the proposal.
opinion expressed in opinion number 7 is therefore outside Mr. Tarter’'s area of expadise
thus excluded undétederal Rule of Evidence 702.

UGS'’s Motion in Limine No. 3 To Exclude Testimony of Buddy Zarbock and Matthew

Burrows

DENIED. It appears thaBuddy Zarbock and Matthew Burrows dreth fact witnesses with
personal knowledge somerelevant facts. While Mr. Zarbock and Mr. Burrows both may have
testified in their respective depositions that they do not remember partictisaw®ll; or that they
do not know the answers to specific questions, their deposition testinewey+-as excerpted by
UGS in its motior—shows that both Mr. Zarbock and Mr. Burrows have personal knowledge o
some relevant fact§ee Dkt. No. 79, UGS’s Amended Motian Limine No. 3, at 3-4. Without

ORDERRE MOTIONS IN
Case M. C-12-05613RMW -6 -
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knowledge of the specific portions of Mr. Zarbock and Mr. Burrows’ deposition testithahwill
be read at trial, the court cannot tell whether Pac Shores intends to offeotgstiased on sources
other than their personal knowledge. Elsewhere in this order, the court rules on p&&8is s
objections to Mr. Zarbock and Mr. Burrows’ deposition testimony. The court wdl@nsider any
further objections UGS has to Mr. Zarbock and Mr. Burradesignatedieposition testimony
based upon the witnedsick of personal knowledge if the excerpt Pac Shores intends to read
suggests a lack of personal knowledge. Regardless, the court will not excluntréte ef Mr.
Zarbock and Mr. Burrows’ testimony, as both witnesses have at least some Idarsamadge of

relevant facts, as reflected in the portions of their deposition testimony prowittexidourt.

UGS’s Motion in Limine No. 4: To Exclude Witnesses from the Courtroom Prior to Testifying

GRANTED. This motion was unopposed, and is thus granted.

B. PAC SHORES’ MOTIONS IN LIMINE

Pac Shores’ Motionin Limine No. 1: To Exclude Testimony from William Moyer, Jim Helton

and Bert Peinbater that Mazuma Capital Offered a Loan toPac Shores

DENIED. UGS'’s lay witnesses are not precluded from using the term “offer” to degbe
Mazuma Capital proposal to Pac Shores. Lay withesses may testify as petheption of evest
Fed. R. Evid. 701. &Ing terms like “offer” that have legal meaning doesaubmaticallyturn lay
witnessesfact testimonyinto improper legal conclusions. Lay witnesses are of course not pernj
to draw legal conclusions, but they are also given latitude in degralents as they perceived

them.

Pac Shores’ Motionin Limine No. 2 To Exclude Evidence of Lost Profits on Loan Deferral

Agreement
DENIED. Pac Shores contends that evidence of UGS'’s lost profits in the form of loan
interest from a loan deferral agreath&lGS presented to Pac Shores is inadmissible as overly

speculative. However, UGS'’s evidence of lost profits from the Loan éfsgreement is relevant

ORDERRE MOTIONS IN
Case M. C-12-05613RMW -7-

RDS

ittec



United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0N O 0N WwWN B O

to UGS’s damages if UGS can prove that Pac Shores would have entered into thefeoal D
Agreemenhad Pac Shores performed in good faith under the Retrofit Contract. The damages
inquiry concerns thalleged counterfactual of calculating UGS’s damages under the assurhptid
Pac Shores performed in good faith. This task necessarily involves some specAthe Loan
Deferral Agreement was presented to Pac Shores by UGS, the notion that tjoperfarmance
would have resulted in UGS and Pac Shores entering into the Loan Deferral Agreeno¢isbi

speculative as to be inadmisible at trial.

Pac Shores’ Motionin Limine No. 3 To Exclude Testimony from Jim Helton and Bert

Peinbauer that Pac Shores Would Have Been Able to Secure a $2.2 Million LoanéD 6 Years
With a Parent Company Guarantee

DENIED. Jim Helton and Bert Peinbauer have personaiMedge of the financing they
sought for Pac Shores. While they may not be experts in the finance field, Mr. Haltbir.a
Peinbauer were involved in UGS’s attempt to obtain financing for Pac Shores puosihant t
Retrofit ContractAs such, Mr. Helton and Mr. Peinbauer can testify as to the facts surrounding
UGS'’s attempt to obtain financing, including their knowledge of any potential pamentany
guarantee. As the court held in ruling on UGS’s Motimhimine No. 3,Pac Shores can cress
examine Mr. H&#on and Mr. Peinbauer to explore the extent of their knowledge and attempt to
discredit them. Regardles#, least some d¥ir. Helton and Mr. Peinbausrtestimonyis not

inadmissible for lack of personal knowledge.

Pac Shores’ Motionin Limine No. 4 To Exclude Evidence of Lost Origination Fees

DENIED. Resolution of this motion is nearly identical to resolution of Pac Shores’ Moti
in Limine No. 2. If UGS can prove that good faith performance of the Retrofit Contoarttl \wave
resulted in Pac Shorescseing financing, UGS may offer evidence as to any origination fee it
would have received as a part of the financing arrangement. Of course, UGS vausirha
evidentiary basis for claiming that it would have received an origination feet, @t present

some evidence of the amount of the fee, but that sort of evidentiary proof is requinegtigrical

ORDERRE MOTIONS IN
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damages claimlThe court cannot before hearing the testimony at trial determine that suchceviden

IS so speculative that the court must prophylaltyigaevent UGS from presenting evidence of los

origination feest trial

Pac Shores’ Motionin Limine No. 5 To Exclude Testimony from William Moyer re: Various

Legal Conclusions

DENIED. As a lay witness, Mr. Moyer may testify as to facts of whichae personal

knowledge. Fed. R. Evid. 701. This includes testimony as to Mr. Moyer’s perception of &dents.

None of the portions of Mr. Moyer’s declaration cited by Pac Shores contain inapie dgye
conclusions. As stated in the court’s ruling on Pac Shores’ Motibimine No. 1,using terms like
“offer” that have legal meaning does not automatically turn lay witnetsgigestimony into
improper legal conclusionf. Mr. Moyer at trial improperly draws legal conclusions in his

testimony, coundenay object and the court will then consider the specific objection.

Pac Shores’ Motionin Limine No. 6 To Preclude Plaintiff's Rebuttal Experts from Testifying

in Plaintiff's Case-in-Chief and to Limit Testimony Until After Defendant’s Expert Has
Testified in its Case

GRANTED-IN-PART and DENIED-IN-PART. Pac Shores’ motion is granted as to Mr.
Tarter and Mr. Fried and denied as to Mr. Borgioli. UGS does not oppose Pac Shor@s andt
Mr. Tarter and Mr. Fried, but it argues that Mr. Bioti is a pecipient withess who should be
allowed to testify in UGS’s caga-chief. UGS further represents that it is willing to limit Mr.
Borgioli’s testimony to only those facts for which he has personal knowledge.

Mr. Borgioli was originally disclosed as a nogtained expert witness. UGS now offers to
cure any prejudice from his late disclosure as a percipient witnessiragte produce Mr. Borgioli
for deposition at Pac Shores’ convenience. UGS also represents that both partiesméaiarise
depositions intis case well past the discovery cutoff date that some witnesses still have yet t(
be deposed, so while having to take a depositiordtasn the case would normally constitute

sufficient prejudice, having to talendher deposition this late in gyarticularcasedoes not.

ORDERRE MOTIONS IN
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Furthermore, as noted in the court’s ruling on UGS’s Matdomine No. 1, Pac Shores produced
Bryan Burkhart's expert report late and cuaery potentiaprejudice by allowing UGS to take Mr.
Burkhart's deposition after the discovery cutoff. There is little reason whyotlvé should bar UGS
from doing the same with Mr. Borgioli. Finally, the court questions the relevance &uo¥jioli’s
likely testimony, but the court will not preclude Mr. Borgioli from testifyindJ&S’s casein-chief
if his testimony is based on personal knowledge of relevant facts and is noaspeduGS may
present Mr. Borgioli's testimony as televantfacts of which he has personal knowledge pursuar
to Federal Rule of Evidence 704s with anyother witness, the court will rule on objections to
specific questions and answers at trial.

As noted at the pretrial conference, the court conditions allowance of Mr. Bergiol
testimony on UGS making Mr. Borgioli available for depositi@fore trialat a time and place

convenient to Pac Shores.

Pac Shores’ Motionin Limine No. 7 To Preclude Testimony Concerning the Benefit of LED

Lights Other Than to Provide a Monetary Benefit to Pac Shores

DENIED. Testimony concerning the benefits of LED lightsuffisiently relevant to be
admissible under Federal Rule of Evidence 401. Such testimony would provide useful backgr
information to orient the court, and it would be relevant to understandirgfféot of thesavings
conditionin the financing term athe Retrofit Catract.Pac Shores contends that admitting
testimony on the benefits of LED lighting is likely to unfairly prejudicedbertagainst Pac Shores
because Pac Shores refused to install environmenfitighdly LED lighting unless it was
profitable. The fact that the trial will now be a bench trial substantially mitigates Pac Shores

concern. Neverthelesthe courtalsofinds that theelevance of testimongoncerning the benefits o

LED lighting is not substantially outweighed by the potential for unfair prejudice to Pac Shores

UGS shouldimit testimony concerning the environmental benefits of LED lights to only the
testimony that is directly relevant to the issues in this &sehtestimony is not inadmissible unde

Federal Rule of Evidence 403, and Pac Shores’ Matituhmine No. 7 is denied.

N
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Pac Shores’ Motionin Limine No. 8 To Exclude References to a “Hostile Takeover”

GRANTED. Similarly to its Motionin Limine No. 7,PacShores’ concern that a jury would
be prejudiced by references to the management change as a “hostile takeovetaigisgilys
mitigated now that this will be a bench trial. Stifle court grants Pac Shores’ motion to exclude
references to dostile takeover.’Such references are unfairly prejudicial to theeekthat they
imply that Pac Shores’ new, “hostile” management breached the RetrofiaComben it
repudiated the Retrofit Contract shortly after gaining control. While ‘ledastkeover” is a term of
art, UGS and its witnesses may instead describehfaege in management without reference to it
as a “hostile takeover.” This ruling therefore avoids potential unfair pregjudibout preventing
UGS from presenting its substantive arguments.

However, this ruling does not preclude UGS from showing that there was a sudden or
unexpected change in Pac Shores’ ownership and management or that disagreement over
performing the LED retrofit with UGS contributed to the change in Pac Sloovasrship or

management.

Pac Shores’ Motionin Limine No. 9 To Exclude Parol Evidence that Contradicts the Terms of

the Written Retrofit Contract

GRANTED-IN-PART and DENIED-IN-Part. Pac Shores moves to exclude parol
evidence as to three terms of the Retrofit Contract: (1) that it is Pac Shdyet® obtain financing
and UGSS duty to help (as opposed to the interpretation that it is UGS’s duty to obtain finforci

Pac Shores and Pac Shores’ duty to help); (2) that the term “facilities” eefers buildings and

the parking lot; and (3) that the six months given to U&&tmmence the retrofit begins after Pag

Shores has obtained financing. The court addresses each term in order.

GRANTED as to evidence that it is Pac Shores’ duty to obtain financing and UGS'’s dy
help.The Retrofit Contract states that “[a]s part bétretrofit package, UGS, with the help of the
Client [Pac Shores], will work to obtain financing options . . . .” Dkt. No. 74, Venardi DecC Ex
Retrofit Contract, at 2.3. Pac Shores contends that this provision unambiguouslthatates

UGS’s duy to obtain financing and it is Pac Shores’ duty to help UGS obtain financing for Pag
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Shores. UGS responds that the contract language is ambiguous as to which gheyhasary
duty to obtain financing. However, UGS somewhat misses the issue. CoottdBS’s
characterization, the court in its Order Denying Pac Shores’ Motion for Syyndodgment found
that the Retrofit Contract is ambiguous as to whether financing is a conditi@d@néto UGS’s
performance. Dkt. No. 66, Order Denying Motion for Summary Judgment, at 6. The coad den
summary judgment because genuine issues of material fact remained over fhatiting is a
condition precedent to UGS’s performamdehe retrofit Id. at 67. The court went on to state that
“summary judgment inappropriate because genuine issues of material fact persist over whet
Pac Shores acted in gofaith when it allegedly refused financing fitve LED retrofit project.’ld.
at 7.Thus, the issue is not which party has the primary duty to work to obtain financing option
UGS contends. The Retrofit Contract is clear on that issue: UGS must work to otzacirfg
options, and Pac Shores must help. The basic isseedether Pac Shores acted in good faith in
helping UGS obtain financing for Pac Shgrand whether Pac Shores rejected financing (and
eventually the entire contract) in good faith. Therefore, Pac Shores’ mogjranted UGS may not
offer evidence that Pac Shores had the primary duty to obtain financing. Howeverd#ri does
not prelude UGS from offering evidence that Pac Shaied in bad faith in refusing to help UG
obtain financing or in rejecting a financing option.

DENIED as to evidence that the term “facilities” refers to four buildings and the gdditin
The Retrofit Cotract states that “UGS will install a lighting system in Client’s [Pac Shores’]
facilities as detailed in Facilities to be Retrofitted as detailed and attached Iseeadailzit B.” Dkt.
No. 74, Venardi Decl. Ex. C, Retrofit Contract, at 2.1. It is undisputed that no Exhibit B/gras e
created. Pac Shores argues that the term “facilities” in the above excerpt of tlié Gatitoact is
unambiguous, and is limited to only the locations audited pursu#m ®etrofit Contraet
Building 1700 and the parking lot. However, Pac Shores can point to nothing in the Retrofit
Contract indicating that “facilities” is limited to audited locations. In fact, thegsaidentifyno
languageat allin the body of th&etrofit Contract that further informs the meaningha term
“facilities.” Pac Shores usdle limited scope of the audit as support for a more limited meaning

“facilities,” and UGS presentgitnesstestimony as support for its broader interpretation of

ORDERRE MOTIONS IN
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“facilities,” specifically that Building 1700 and eétparking lot were used as exemplars for the wh
project.As the parties subscribe different meanings to “facilities,” each suppgrtzhie
evidence, the court finds that term “facilities” as used in the Retrofit Contractigyuous.
Consequently, pal evidence is admissible to aid in interpreting the Retrofit ContBeetWYDA
Assocs. v. Merner, 42 Cal. App. 4th 1702, 1710 (1996) (“when two equally plausible interpretat
of the language of a contract may be made . . . parol evidence is adntssiflin interpreting the
agreemeri) (quoting Walter E. Heller Western Inc. v. Tecrim Corp., 196 Cal. App. 3d 149, 158
(1987)).

DENIED as to evidence that the six months given to UGS to commence the retrofit be
after Pac Shores has obtained financing. This question is linked to the underlying aliejp ke
effect of the financing clause. If the financing clause is a condition petéa some other
preliminary obligation) to UGS’s performance under the Retrofit Conlthe§ may be excused
from beginning the retrofit within six months if financing was still not obtaifiée court has
already found that parol evidence is admissible to aid in resolving the questibetbEwnfinancing
is a condition precedent to UGS'’s performar@se.Dkt. No. 66, Order Denying Motion for
Summary Judgment, at 6-7.

Moreover,the “Time Line” provision in the contract states that “UGS agrees to commen
the retrofit within 6 months of this agreemeree No. 74, Venardi Decl. Ex. C, Retrofit Contract,
at 2.10. UGS contends that this language must be read in light of the financing conditio® and
clauseof the Retrofit Contract providing for an automatic extension of time for UG&ieuent of
some other delay, meaning that the agreement is only complete anugrimmhas been obtained
Seeid. at 2.3 (financing condition), 2.11 (extension of time provision). Under this interpretation
ambiguity exis$ as to whether the six month period for UGS to commence performance begin
the time of the Retrofit Contract®gning, or whether it begins afteac Shores has financing

Finally, the fact that several exhibits to the Retrofit Contract were never created also
arguablyindicates that the partiedid not intend the time period for UGS’s performance to begin

runningat the time the Retrofit Contract was sign€de “agreement” as contemplated by the Tin

N
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Line provision may only have been complete once the additional exhibits descrilbedRstitofit
Contract were created.

Therefore, while the language of the Ratr@ontract states that UGS must begin
performance within six months of the agreement, ample other evidenuenstratethat the
meaning of this contractual language is ambiguous. As such, parol evidencessiladrito inform
the meaning of the Retrofitontract.See WYDA Assocs. v. Merner, 42 Cal. App. 4th 1702, 1710
(1996) (“when two equally plausible interpretations of the language of a camtagtdie made . . .
parol evidence is admissible to aid in interpreting the agreement”) (qWéing E. Heller

Western Inc. v. Tecrim Corp., 196 Cal. App. 3d 149, 158 (1987)).

Pac Shores’ Motionin Limine No. 10: To Exclude Evidence of Conduct After June 21, 2011

DENIED. Pac Shores moves to exclude all evidence of conduct after June 21, 2011, s
months aftethe Retrofit Contract was signed, claiming that because the Retrofit Gat&ias that
“UGS agrees to commence the retrofit within 6 months of this agreemengVa@nce of conduct
after six months is irrelevant. However, conduct occurring moresilkanonths after the Retrofit

Contract was signed is highly relevant to this case for several reasonpghEiparties dispute

whether financing for Pac Shores was a condition precedent to performdaheecohtract. Because

financing was delayed, UGScommitment to perform within six months of the agreement may :
have been delayed. Second, the parties dispute the meaning of several provisioRewbtie
Contract. How the parties conducted themselves under the Retrofit Contract—inthailing
behavior more than six months after the Retrofit Contract’s signisigelevant to theourts
determination as to the meaning of the Retrofit Contract itself. Finally, UGS dsrtteat the
Retrofit Contract provides UGS an automatic extension of tipperfiorm n the event of a delay:
“In the event that any delay or variation is caused by any of such factorspmatg@asextension of
time for commencement and completion shall automatically be deemed to havedmted. §Dkt.
No. 74, Venardi Decl. Ex. C, Retrofit Contract, at 2.Tle courtmaydeterminghat delays caused

an automatic extension of time to have been granted to UGS. In that case, even undereBac S
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logic that all evidence of conduct occurring after the time period for UGSerpemce had run is

irrelevant, evidence of conduct occurring after June 21, 2011 is still relevant.

Pac Shores’ Motionin Limine No. 11 To Exclude Evidence that the Obtaining of Financing

Was Not a Condition Precedent to Performance Under the Retrofit Contract

DENIED. Significant debate between the parties continues over how to characterize th
financing terms of the Retrofit Contract. Both parties may present testimonyporsaptheir
respective positions and attempt to persuade the court to adophtirgretations of the Retrofit
Contract Contrary to what Pac Shores asserts, UGS is not bound for the rest of thisribgai
single statement it made at the hearing on Pac Shores’ motion for summary juddnseis
especially true given that tistatement was in response to a question raised by the court’s tenta
ruling, and for which UGS had not been given substantial time to fully reseansisuke Moreover,
Pac Shores states that it “now concedes that the obtaining of financing wadiarcpnecedent to
performance of the Retrofit Contractiidicating thatPac Shores is also shifting from its position
the issue at the summary judgment hearing. Pac Shores provides no authbnigifgy UGS to its
position at the summary judgmergdring while at the same time allowing Pac Shores to Blait.

Shores’ Motionn Limine No. 11 is therefore denied.

Pac Shores’ Motionin Limine No. 12 (mistakenly labeled as Motiomn Limine No. 13) To

Exclude Evidence of Lost Profits

DENIED. Pac Shorg motion essentially asks the court to exclude all evidence that UG

e

ative

5's

lost profits were $975,510.33 because UGSdflagedly not yet presented any evidence that its lost

profits were $975,510.33. This motion is better made as a motion for judgmeamnib#teof law
after the evidence has been presented at trial. It appears that Pac Shores ¢@itei@s tannot
provide sufficient evidence to support its lost profits calculation. Rather thamreely make
that determination, the court will hear ttdence UGS proffers at trja@nd, in the event Pac
Shores brings a motion for judgment as a matter of law, the court will thezamaigther UGS

has sufficiently supported its lost profits calculation.

ORDERRE MOTIONS IN
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C. SUMMARY OF MOTIONS IN LIMINE

Accordingly, the ourt rules as follows:

Motion

Ruling

UGS’s Motion in Limine No. 1: To Exclude Expert Witness
Testimony of Bryan Burkhart

DENIED

UGS’s Motion in Limine No. 2: To Exclude Expert Witness
Testimony of Thomas Tarter

GRANTED-IN-PART and
DENIED-IN-PART.
Grantal as to Mr. Tarter’s
opinion number 7,
otherwise denied.

UGS’s Motion in Limine No. 3: To Exclude Testimony of Buddy | DENIED
Zarbock and Matthew Burrows

UGS’s Motion in Limine No. 4: To Exclude Witnesses from the | GRANTED
Courtroom Prior to Testifying

Pac Shores’ Motionin Limine No. 1: To Exclude Testimony from | DENIED
William Moyer, Jim Helton and Bert Peinbauer that Mazuma Capital
Offered a Loan to Pac Shores

Pac Shores’ Motionin Limine No. 2: To Exclude Evidence of Lost| DENIED
Profits on Loan Deferral Agreement

Pac Shores’ Motionin Limine No. 3: To Exclude Testimony from | DENIED
Jim Helton and Bert Peinbauer that Pac Shores Would Have Been

Able to Secure a $2.2 Million Loan Over 6 Years With a Parent

Company Guarantee

Pac Shores’ Motionin Limine No. 4: To Exclude Evidence of Lost| DENIED
Origination Fees

Pac Shores’ Motionin Limine No. 5: To Exclude Testimony from | DENIED

William Moyer re: Various Legal Conclusions

Pac Shores’ Motionin Limine No. 6: To Preclude Plaintiff's
Rebuttal Experts from Testifying in Plaintiff's CaseChief and to
Limit Testimony Until After Defendant’s Expert Has Testified in it
Case

GRANTED-IN-PART and
DENIED-IN-PART.

sGranted as to Mr. Tarter an
Mr. Fried and denied as to
Mr. Borgioli.

Pac Shores’ Motionin Limine No. 7: To Preclude Testimony DENIED
Concerning the Benefit of LED Lights Other Than to Provide a

Monetary Benefit to Pac Shores

Pac Shores’ Motionin Limine No. 8:To Exclude References to a | GRANTED

ORDERRE MOTIONS IN
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“Hostile Takeover”

Pac Shores’ Motionin Limine No. 9: To Exclude Parol Evidence | GRANTED-IN-PART and
that Contradicts the Terms of the Written Retrofit Contract DENIED-IN-PART.
Granted as to evidence thaf
it was Pac Shores’ duty to
obtain financing; otherwise
denied.

Pac Shores’ Motionin Limine No. 10:To Exclude Evidence of DENIED
Conduct After June 21, 2011

Pac Shores’ Motionin Limine No. 11:To Exclude Evidence that theDENIED
Obtaining of Financing Was Not a Condition Precedent to
Performance Under the Retrofit Contract

Pac Shores’ Motionin Limine No. 12 To Exclude Evidence of LostDENIED
Profits

Dated:June 9, 2014 /Fﬂ}idfd}% W

RONALD M. WHYTE
United States District Judge

N
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