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Bolutions, LLC v. VII Pac Shores Investors, LLC

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

UNIVERSAL GREEN SOLUIONS, LLC, Case No. €12-5613RMW

Plaintiff,

V.

VII PAC SHORES INVESORS, LLC

Defendant.

MOTION FOR SUMMARY
JUDGMENT

[Re: Docket No.60]

Doc.

ORDER DENYING PAC SHORES’

Defendant VIIPac Shoretvestors, LLC (“Pac Shoresihoves forsummary judgment.

Dkt. No. 60.For the reasns explained below, the coENIES Pac Shoresmotion.

|. BACKGROUND

According to theFirst Amended Complaint (“FAC;Pac ShoreandPlaintiff Universal

Green Solutions, LLC (“UGS”) in 2018llegedlyentered into two agreements under which UGS

was to replacéluorescent light bulbs with LED light bullzg aPac Shores property. Thest

retrofit agreementvasa written contracfthe “Retrofit Contract”) providing for an LED retrofit of

one building at 1700 Seaport Boulevard andompanyingarking lots. The second agreement w.

an oral contract covierg three additional buildings. Dkt. No. 59, FA$9-11.UGS also alleges in

the alternative that the Retrofib@tractencompasses a retrofit of all four Pac Shores buildings.

ORDERDENYING MSJ
Case M. C-12-5613RMW

RDS

-1-

Dockets.Justia.c

pm


http://dockets.justia.com/docket/california/candce/5:2012cv05613/260366/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2012cv05613/260366/66/
http://dockets.justia.com/

United States District Court
For the Northern Distriadbf California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0N O 0N WwWN B O

Thewritten Retrofit Contract wagreparednitially by Jim Helton, a manager and owner af
UGS with no legal training or expencedrafting contracts. Dkt. No. 63-6, Helton Decl. { 3. Mr.
Helton based the Retrofit Contract on a form contract he found oldind/illiam Moyer,
previously the General Manager for the Pac Shores Center, then made anggiscto the Retrofit
Contact and forwarded it to Kevin Lee, an asset manager for Pac SRaceShorésattorneys
reviewedthe Retrofit Contract and retwdit with minor changes. Moyer Decl. 1 21. The Retrofit
Contract was executed on December 21, 2846Dkt. No. 63-5, Rtrofit Contract.

When Pac Shores chose not to pursue the retrofit, UGS aieggingfour breach of contract
claims including oneclaimfor the alleged breach of the implied promise of good faith and fair
dealing not to do anything that would umhainterfere with the other party right to receive the
benefits of the contradtd. §f 19-46Accordingto Mr. Moyer, between March and May 20Phc
Shores was in discussions with Mazuma Capital Corp. to secure financing f&DRhetrofit. Dkt.
No. 63-1, Moyer Decl. 11 40-53. However, Pac Shores delayed the agreement bedasgeof “
with its ownprimary lenders as a result of expiring mortgmgn the Pac Shores Centéd."] 52.
UGS and Pac Shores then agreed to further delays while Pac Shores attenebiemhizerits
expiring mortgages on the Pac Shores Celdefi55. Mr. Moyer explains that, after nearly a yea
of delay, Pac Shores sold two of its buildings, and was soon thereafter the subjectité a host
takeover by a Blackstone management company called Equity O#fidg]] 58-62. According to
Mr. Moyer, the new ownership had no intention of following through with the LED retiafi
1 63;seealso FAC 113-19.

On December 28, 2012, Pac Shores moved to dismiss Wa8isfor lack of federal
diversity jurisdiction which the court denied on April 5, 2013. Dkt. No. 6 (motion to dismiss); D
No. 18 (order denying motion to disss).Pac Shoresubsequently filed an answer to UGS’s
complaint on May 21, 2013. Dkt. No. Rac Shores alsmovedfor leave to file a thiregparty
complaint for express contractual indemnity agaisthman & Wakefield of California, Indhe
property management company responsiblé¢iferPac ShoreSenter which the court granted on

September 18, 2013. Dkt. No. 35. UGS then movehtend its complaint to alleggs alternative

ORDER
Case M.

RDS

)

E

O
5z
N
n=S
HZ
=6
<
0
(&

3RMW S0

kt.



United States District Court
For the Northern Distriadbf California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0N O 0N WwWN B O

legal theory of breacbf contractthat the Retrofit @Gntract covered all for buildings. Dkt. No. 49.
The court on February 22, 2014 granted UGS’s leave to amend. Dkt. No. 58.

Pac Shores now moves for summary judgment on all claims. Dkt. No. 60. UGS filed ar]
opposition, Dkt. No. 63, and Pac Shores filed a reply, Dkt. No. 65. The court held a hearing o
motionfor summary judgment on May 2, 2014.

[I. ANALYSIS

Summary judgment is proper where the pleadings, discovery, and affidavits dateothstr
there is “no genuine issue as to any material fact and that the moving pattiled ¢ judgment as
a matter of law.” Fed. R. Civ. P. 56(cke also Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
At the summary judgment stage, the Court “does not assess credibiligygbr the evidence, but
simply determines whether there is a genuine factual issue for i@ise v. Bell, 547 U.S. 518,

55960 (2006). Material facts are those which may affect the outcome of thé\ndeeson v.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine ifsthere

sufficient evidence for a reasonable jury to return a verdict for the nonmoviyglgar

A. Breach of Contract Claims

Pac Shores moves for summary judgment on UGS’s claims, all of which deriverizgach
of contract. “[The elements of a cause of actfonbreach of contract are (1) the existence of the
contract, (2) plaintiffs performance or excuser faonperformance, (3) defendant’s breach, and (4
the resulting damages to the plaintifDasis W. Realty, LLC v. Goldman, 51 Cal. 4th 811, 821
(2011). Resolution of the parties’ controversy requires the court to interpret thactanissue.

1. Contract Interpretation

Under California law, it is well settled that the interpretation of a contract isstiajuef
law for the trial court’s determinatioRarsons v. Bristol Development Co., 62 Cal. 2d 861, 865
(1965);Heppler v. JM Peters Co., 73 Cal. App. 4th 1265, 1285 (199%nuthland Corp. v. Emerald
Qil Co., 789 F.2d 1441, 1443 (9th Cir. 1986). “The fundamental goal of contractual interpretat
to give effect to the mutual intention of the partieRdiverine Qil Co., Inc. v. Superior Court, 37

Cal. 4th 377, 390 (2005). “Such intent is to be inferred, if possible, solely from the written
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provisions of the contractAIU Ins. Co. v. Superior Court, 51 Cal.3d 807, 822 (1990“If
contractual language is clear and explicit, it goverBarik of the West, 2 Cal.4th at 1264.

However, contractual language is not always clear and explicit. In integptb& contract, a
court must first determine whethiére contract is ambiguouSee Han v. Mobil Oil Corp., 73 F.3d
872, 877 (9th Cir. 1995). A contract provision is considered “ambiguous when it is capable of
or more constructions, both of which are reasonaBerigraphics, Inc. v. Mercury Cas. Co., 182
Cal. App. 4th 1538, 1551 (2010). On the other hand, the “mere fact that a word or phrase in §
may have multiple meanings does not create an ambigB#inier v. Truck Ins. Exch., 21 Cal. 4th
1109, 1118 (1999). “Ambiguity cannot be based otrared instead of reasonalihéerpretation”
of the contract termsMcKee v. Sate Farm Fire & Cas. Co., 145 Cal. App. 3d 772, 776 (Ct. App.
1983). The contract must be interpreted as a wivtdeKinnon v. Truck Ins. Exch., 31 Cal. 4th 635,
648 (2003). Further, the court can determine whether the contract is ambiguous oroitdiace
using exrinsic evidence of the partiesitent. Oceanside 84, Ltd. v. Fidelity Fed. Bank, 56 Cal.
App. 4th 1441, 1448 (19973ee also Founding Members of the Newport Beach Country Club v.
Newport Beach Country Club, Inc., 109 Cal. App. 4th 944, 955 (2003). If no parol evidence is
introduced to interpret the contract, or if the evidence is not contradictory, thetnitis resolution
of the ambiguity is a question ofdaSee Winet v. Price, 4 Cal.App. 4th 1159, 1166 (1992).
However, “when two equally plausible interpretations of the laggwd a contract may be made
.. . parol evidence is admissible to aid in interpreting the agreement, theredytipgea question
of fact which precludes summary judgment if the evidence is contradicVWDA Assocs. V.
Merner, 42 Cal. App. 4th 1702, 1710 (1996) (quotinglter E. Heller Western Inc. v. Tecrim
Corp., 196 Cal. App. 3d 149, 158 (1987)).

2. Contract Formation

Pac Shores argues that no contract was formed because the Retrofit Contraat stoés n
the price that Pac Shores must pay for the light biSalifornia, a contract is formed when (1)
parties capable of contracting (2) consent (3) to a lawful object (4) fiwisnt considerationCal.
Civ. Code § 1550. “If the price of a commodity in a sales contract is intended to be left to the

subsequent agreement of the parties, the purported contract is merelgeaneagrto agree and
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therefore mudum pactum until the price is fixed or agreed Ujizahifornia Lettuce Growersv.

Union Sugar Co., 45 Cal. 2d 474, 481 (1955).

However,[t] he law does not favor, but leans against, the destruction of
contracts because of uncertainty; and it will, if feasible, so construe
agreements as to carry into effect the reasonable intentions of thespérti
that can be ascertainddnexpressed provisions of a contract may be
inferred from the writing or external facts. Thus it is well settled that a
contract need not specify price if it can be objectively determined.he
absence of price provisions does not render an otherwise valid contract
void. Unless the parties intended to leave the determination of price to
future negotiations, courts should make the necessary findingetahe s
price under the applicable code provisions.

Id. at 481-82 (quotations and citations omitted).

Pac Shores is right that the Retrofit Contract does not specify a contractanoever,
consistent withCalifornia Lettuce Growers, the court herenfers contract terms from the contract’s
language and the extrinsic evidencke Retrofit Contract indicasehat UGS’s monthly
compensation under the financial payback plan would be calibrated so that Pac Shdres coul
maintain a positive cash flow from its energy bill savings. Retrofit Contra@.8The Retrofit
Contract further provides a methodology for calculating Pac Shores’ sasaaetrofit Contract
8 2.12, and multiple attached exhibits detailing Pac Shores’ actual sasamBstrofit Contract
Exhibits A and D. Moreover, remaining ambiguity may be resolved by parol eeidi@ms Mr.
Moyer and Mr. Helton. BotMr. Moyer and Mr. Helton testify inheir declaratios that UGS and
Pac Shores had agreed upon a price of $806,806.52 for the alleged Phase | and $1,295,860.
the alleged Phase Moyer Decl. 126; Helton Decl. | 3. $pecially given that the Retrofit Contrac
was principally drafted by individuals with no legal training, this parol evidaooe émployees of
both Pac Shores and UGS is further proof that a contract existed between PaaZhblés.
Therefore, particularly in light of California’s policy against “thesttuction of contracts because ¢
uncertainty,” the Retrofit Contract is not simply an “agreement to agvaeis raher a fully
formed contract subject to interpretation based on parol evidéaltornia Lettuce Growers, 45

Cal. 2dat481-82.

3. Breach of Contract

A8 f

Df

Pac Shorealsocontends that it is entitled to summary judgment because it did not brealch it

contract withUGS. The breach UGS alleges is Pac Shores’ failure to obtain or acceptipnémadi
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would allow UGS to proceed with the LED retrofit. Dkt. No. 60-2, McIntosh Decl. Ex. D,8JGS
Supplemental Responses to Pac Shores’ Interrogatories, Attth2. hearingon the instant motion,
UGS acknowledged that Pac Shostaining financing was a condition precedent to the Retrof
Contract, and that Pac Shores did not breach the Retrofit Contract if it can provente a good
faith effort to obtain acceptabfmancing for the LED retrofit project. Pac Shores takes two
alternative positions: first, that financing was not a condition precedent, melaaingGS did not
fulfill its obligations under the Retrofit Contract when it failed to deliver any lighig)and
second, that if financing was a condition precedent to the Retrofit Contra@hBigs made a goo(
faith effort to obtain acceptable financing.

Genuine issues of material fact remain as to each of these issues. As to whetlheré&ac
obtaining financing was a condition precedent to the Retrofit Contin@cRetrofit Contract is
unclear, but it does not expressly make financing a condition for performance. UG8gehowe
presents extrinsic evidence indicating that both parties acted in accordém@ieamcing being a
condition precedent to performance of the Retrofit Contract.

The relevant portions of the Retrofit Contract provide as follows:

2.2 Client acknowledges and UGS discloses that UGS will be compensated for the
consulting and coordination services. Said compensation will be part of the overall
agreement and may include compensation from alternate sources including but not
limited to public utility companies, local, State and Federal agencies, financial
institutions or other organizatioasd affiliates.

2.3 As part of the retrofit package, UGS, with the help of the Client, will work to obt
financing options that, unless otherwise agreed upon, shall consist of monthly payn
over time that upon project completion will be equal to ss han the client’s current
total electric billing when combined with the total monthly bill achieved post
installation. .. .

Retrofit Contract 88.2-2.3.This language states that UGS will be compensated, and it separat
mentions the possibility of Pac Shores obtaining financing. The Retrofit Coistthas reasonably
susceptible to conflicting interpretations. Given the two sections’ proximity, 8 2.8 beukad as
modifying §82.2, or it could be read as an unrelated provision upon which UGS’s compensatio
not depend. Regardless, the contract language does not expressly condition UGS s pee
under the Retrofit Contract on Pac Shores’ ability to obtain financing.

As the contract language is ambiguous, the court next examines the extvidence. UGS
offersdetailed testimony from Mr. Moyer indicatirtigat both parties proceeded under the Retrof
ORDERDENYING MSJ
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Contract as if financing was a conditiprecedento UGS’s performance. Moyer Decl. §§-61.
UGS searched for financing arrangements slateloPac Shores, some of which Pac Shores
pursued, and no testimony yet proffered indicates that UGS intended to go forvatidewitrofit
and expected to be compensated by Pac Shores in the event that Pac Shores could not obta
satisfactory financingd. Determining whether Pac Shores obtaining financing was a conditior
precedent to performance of the Retrofit Contract would require a fact tondeigh Mr. Moyer’s
testimony along with any supporting testimony against the language of tloéitR&dntract and any
supporting testimony from Pac Shores. As such, a question of material factsréonahe jury.

Furthermore, smmary judgment is inappropriate because genuine issues of material fact
persistover whether Pac Shores acted in good faithnwhallegedlyrefused financing for the LED
retrofit project.Based orMr. Moyer’s testimony regarding Pac Shores’ decision to abandon the|
possible Mazuma financing agreement, which is detailed in the background sectisroodé; a
reasonable jury could find that Pac Shores pursued financing for the LED retrjdtpn good
faith, but that other financial issues prevented the project’s execution. Alllelnaa reasonable
jury could find that Pac Shores repudiated the contract in bad faith following the tedstbeer, or
that Pac Shores’ good faith participation ceased at some earliel isrefore, the court denies P3
Shores’ motion for summary judgment on this issue as well.

lll. ORDER

For the foregoing reasons, Pac Shores’ motion for summary judgsizBNIED.

Dated:May 15, 2014 W}?’ %&

RONALD M. WHYTE
United States District Judge
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