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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
AETNA LIFE INSURANCE COMPANY, CASE NO. G12-05829RMW
Plaintiff, AMENDED ORDER GRANTING
PLAINTIFF 'S MOTION TO REMAND

V.

BAY AREA SURGICAL MANAGEMENT,
LLC, et al, [Re: Docket Nas. 10 and 33]

Defendans.

OnNovember 29, 2012 |J@intiff Aetna Life Insurance Company ("Aethanovedfor: (1)
an order of the court remanding this action to the Superior Court for the County of Saata Cl
California("state court"); and (2) an award of fees and costs incurred as a resulteshtheal.
Having considered the papers submitted by the parties and the arguments of counsethand f
reasonset forthbelow, this court grantdetna'smotionto remancanddenies Aetna's request for

fees and costs

. BACKGROUND
! This amended order corrects the error in the original order filed 1/11/13 at p.1:22v5-23%,
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On February2, 2012, Aetnaued a group of San Francisco bay area surgical camers
individual defendants (collectively "defendants") in state court for fraudyleeturing payments
from Aetna for services rendered to members of its health plans. @kigead that defendants

"unlawfully induced contracted physicians to refer membe (and render services at)

[d]efendants’ failities, unlawfully waived A[etnamembers' coinsurance obligations, fraudulently

submitted false and inflated bills to A[etpahd violated California's prohibition on the corporat
practice of medicine.'Pl.'s Br. 1-2, Dkt. No. 10The complaint a#ged sixstate law causes of
action: (1) unfair competition ini®lation of Californigs Unfair Competition aw ("UCL"); (2)
intentional interference with Aetna’s contractual relations with its memberisit¢B}ional
interference with Aetria contractual relations with its-imetwork participating providers; (4)
fraud; (5) declaratory judgment; and (6) unjust enrichment. Compl. 1 108-66. In support o
Aetnds UCL claim—to showthat defendantpractices were "unfai— paragraphs 48 and 49 of
the complaint referenced a "Special Fraud Alert" issued by the Departiiégalth andHuman
Services, which deemehle waiver of Medicare copaymemstentially unlawful and damaging tq
the public. Defendants demurreahd moved to strikenter alia, paragraphs 48 and 49 of the
complaint.

On October 1, 2012, the state court overruled defendants' demurrers andidenied
majority of defendantshotions to strikebut granted, in relevant part, defendants' motion to str
paragraphs 48 and 49 relating to Medicare rules on the waiver of coinswvdhdeave to
amend. The state court held:

Regarding the Medicare allegations, (paragraphs 48 and [A8)na] argues

Medicare rules on the waiver of coinsurance are reteasupersuasive authority to

demonstrate the negative ramifications that result when providers waive

coinsurance obligations. However, a complaint should contain only a statement of
facts constituting the cause of acti@nd a demand for relief.., na legal
arguments or citations to persuasive authority. [Aetna] further arguesothat of

the claims involved in this action do involve Medicare claims. However, this

factual assertion appears to be extrinsic to the Complaint. Finally, Aetn@sarg
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that the language from the Medicare "Special Fraud Alert" is directly reléwan

the claim that the scheme is unfair under the UCL. Again, this seems to be an

argument about persuasive legal authority, which is an improper matter to be

inserted in a pleadg.
Orderat 171l. 20-28, Dkt. No. 22-1. In response to the state court's order, on October 12, 20
Aetna filed a first amended complaint ("FACH)aintaining the references to the "Speciaud
Alert" in FAC paragraphs 56 and 57, and further includinglegation inFAC paragraph 58at,
"[o]f the provider charges at issue in this case, approximately eight @yénmembers who are
covered under Medicare." FACS%, Dkt. No. 11-2. On that same day, Aetna served its first se
of discovery requests on defendants.

On November 14, 2012fter allegedly having "determined that federal law governs thig
action," defendants filed a notice of remowalthe basis of federal question jurisdictfo@n
January 11, 2013, Aetna filed the present motion to remand on the grounds that: (1) defend
notice of removal was untimely and facially defective; (2) Aetna's contplaes not invoke
federal question jurisdiction because it does not involve or rely on federal law;t(@) Astte
law claims are not completely preempted by, nor do they arise under, tieahMedict; and (4)
there is no federal question jurisdiction based on preemipyidine Employee Retirement Incomg
Security Act ("ERISA")

II'. ANALYSIS

A. Evidentiary Rulin gs

Defendants request judicial notice of: (1) the state ampirtion and order dated October
2012("Oct. 1, 20120rder"); (2)thedefendants’' March 5, 2012 motion toke portions of the

complaint("motion to striké); and(3) a brief for the United States Secretary of Labor as Amicl

Curiae Supporting PlaintifAppellant Tri3 Enterprisg LLC, in an action entitledri3

2 Although certain portions of the notice of removal cite 28 U.S.C. § 1441(b), removal based
diversity jurisdiction, it appears that these citations were in,arnaf the notice of removal is

based on federal question jurisdiction pursuant to 28 U.S.C. 88 1331 and 1441(a).
ORDER, CASE NO. €2-05829RMW -3-
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Enterprises, LLGs. Aetna, InG.Case M. 12-2308 (3d Cir. Nov. 31, 2012)Tri3 Amicus Brief").
The courttakes judicial notice of th@ct. 1, 2012 Order and the motion to strdsthey arepart of
thepublic recordn this caseanddirectly relevant to the present issuehe courteclines to take
judicial notice of thel'ri3 Amicus Brief,which defendants rely solelyas a persuasive legal
"authority" in support of removal based on an ERISA claim3 is inappositdo the present case
because the claim in that case was actually based BRI&A violation, see Tri3 Enterprises,
LLC v. Aetna, In¢.Case M. 11-3921, 2012 WL 1416530 at *1 (D.N.J. Apr. 24, 2012), unlike 1
claims here, whiclareexplicitly brought under state law. Moreovtre district court infri3 held

that defendantiiledto state a federal cause of action under ERESA thughe existing law is

actuallycontrary to defendants' position omtissue, which, as stated, is not even present in this

case. For these reasons, tha3 Amicus Brief is not helpful to the court in deciding firesent
ISSues.

Aetna objects to paragraph 7 of the declaration of Katherine M.sblum(tted with
defendants’ response brafDkt. No. 21) "on the basis that it lacks foundation, assumes facts
in evidence, and asserts legal arguments and conclusions.” Aetna's Reply BR&radgsap 5
of the Dru declaration states: "In the course of this process of gathering respaiosmation,
[d]efendants leaed for the first time that many of the individual claims at issue in this action
claims for benefits under ERISA, and are governed by the federal schem@and&.C. § 1002,
et sed. Civil Local Rule 75(b) provides that "[a]n affidavit or declarations may contain only
facts. . . and must avoid conclusions and argument" and allows the court to strike anyidecla
not in compliance. The court declines to strike paragraph 7, but consiolelssas a declaration
of fact regarding the defendants' subjective belief, and not for any conclusezhtbtxein.

B. Legal Standard for Removal

ORDER, CASE NO. €12-05829RMW
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Under 28 U.S.C. § 1441(a), an action may be removtdtetfederal districtcourt

"embracing the place wheseich action is pending” when "the district courts of the United Stafes

have original jurisdiction.™Generally speaking, '[a] cause of action arises under fedevainly
when the plaintiff's well pleaded complaint raises issues of federal Maritt Gen. Hosp. v.
Modesto & Empire Traction Cp581 F.3d 941, 944 (2009) (citiktpnsen v. Blue Cross of Cal.
891 F.2d 1384, 1386 (9th Cir.1989)). Courts strictly toresthe removal statute against remov4
jurisdiction. See, e.gProvincial Gov't of Marinduque v. Placer Dome, 882 F.3d 1083, 1087
(9th Cir. 2009) Luther v. Countrywide Home Loans Servicing, B3 F.3d 1031, 1034 (9th Cir.
2008) "A defendanseeking removal has the burden to establish that removal is proper and
doubt is resolved against removability.uther, 533 F.3d at 1034citation omitted)see also
Moore-Thomas v. Alaska Airlines, In653 F.3d 1241, 1244 (9th Cir. 20Q9A]ny doubt about
the right of removal requires resolution in favor of remand.").

C. Timelinessof Defendants' Removal Notice

A defendant must normally seek removal within thirty days of the initial pleadjrigtioe
initial pleading does not establialbasidor removal, within thirtydays of receipt of "a copy of
an amended pleading, motion, order or other paper from which it may first be ascketitait the
case is one which is or has become removable." 28 U.S.C. § 1446(b)(1), (3). Moreover, "a
defendants who have been joined and served must join in or consent to the removal of the &
28 U.S.C. § 1446(b)(2)(a).

The primary issue is whethtre defendantsallegedbasis for removalas presenprior to
October 12, 2012he date that Aetna filetthe FAC. If so, it is undisputed that defendants'
removal was untimely. According to Aetna, defendants had knowledge of all ofahantel
Medicarerelated factas of the date of the original complaint, February 2, 2012. If not at tha
time, Aetna aserts thathe defendantsertainlyhad knowledge of thalleged Medicareelated
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claimsas of July 9, 2012, when Aetfited its briefin opposition to defendants' motion to strike
portions of the complaintin that brief, Aetna wrotéthe claims in tis casalo involve Medicare
patients as some of the artificiallyflated health insurance claims submitted to Adtae been
for procedures related to Medicare patien#&étna'sBr. in Opp.to Pl.'s Mot. to Strikel, Dkt. No.
11-5. Aetna also asserts that defendants were aware of the alleged basis for terdev&RISA
as ofthe date of the original complaifiecauséetna’s benefit plan, which is expressly subject
ERISA, was attached to the original complaggteComplaint, Ex. A, Dkt. No. 11-6'As a
participant in [Aetna'’s] group insurance plan you are entitled to certain rightsatedtipns
under [ERISA]"), and no additional reference to ERISA was included in the Fi@lly, Aetna
argues that defendants' removal notice is defeb#eause all defendants must timely cohsen
removal and, without explanation, defendant Pacific Heights did not join the removal untiic
November 20, 201 Zeveral days later than the other defendants.
1. The alleged Medicare claims

Defendants countehatit was not until the FAC, filed on October 12, 201Ratthey first
learned of the allegddedicare claimgiving rise to federal question jurisdictiodefendants
further asserthat they'first learned that many of the individual claims involwedhis action are
claims for benefiteinder ERISA in the process of responding to Aetna's October 12, 2012
discovery requestsDefs.' Response Br. 8. According to defendants, claims uncovered durin
discovery process caroperlyserve as a basisr removaJ and defendants were not required to
scour the exhibits tthe complaint in search of a basis for removadith respect to defendant
Pacific Height's failure to join the original removal notice, defendantedhgiPacific Heights'
joinder $ortly thereafter cured any deficiency in the removal notice.

The court is not persuaded by defendants' timeliness arguments. The basisttardsfe
removal is the new allegation at paragraph 55 in the FAC that "approximafied\(&)i [of the
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providercharges at issue] involve members who are covered under Medicare." FAC
Although defendants ay not have been aware that certain patients at issue in the case were,
fact, covered under Medicare as of the date of the original compdaieDefs. Mot. to Strike 1,
Dkt. No. 222 ("The Medicare rule prohibiting waiver of copayments for Medicare claimadas
applicability to this case. Aetna is not Medicarene of the patients were Medicare patieatyd
none of the claims were seeking reimbuoreat from the Medicare program.” (emphasis added
it cannot be disputed that defendants learnedisfdht as of July 9, 2012, when Aetna explicitly
states so in its opposition to defendants' motion to sgédef\etna's Opp. Br. 4'[T]he claims in
this casaloinvolve Medicare patients as some of the artifici#iiyated health insurance claims
submitted to Aetna have been for procedures related to Medicare patients." )seBaatact is
the basis for defendant’'s removal lthea the alleged "Medicare claimslgfendants were
required to file notice of removal within thirty days of this disclosure. 28 U.S.C. § 1446(b)(3
(removal within thirty days of receipt of anther paperfrom which it may first be ascertained
that thecase is one which is or has become removablBgfendants did not file their notice of
removal until November 14, 2012, which is untime8ee id.The thirty-day time limit "is
mandatory and a timely objection to a late petition will defeat remov&tistoe v. Reynolds
Metals Co, 615 F.2d 1209, 1212 (9th Cir. 1980). This holding does not preclude the state cq
from striking paragraphs 55-57 from the FAC on the same ground that it origimadly st
paragraphs 48 and 49 from the original complaint.
2. The alleged ERISA claims

With respect talefendants' notice of removal based BRISA claims; defendants rely
on "responsive informatiorthat theygathered in the process of responding to Aetna's discove
requests SeeDru Decl. 17 ("In the course of this process of gathering responsive information
[d]efendants learned for the first time that many of the individual claims at issus attion are
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claims for benefits under ERISA .."). Defendants, howevengverspecifically name or
describeany newly-discoveredacts ordocuments that could have established a claim under
ERISA. Wthout any information about the nature of the alleged facts discovered, the court
cannot decide whether these famtglocuments would hawenstituted'other paper[s]sufficient
to support a motion for remand under 8§ 1446(b)&9e28 U.S.C. § 1446(b)(3) (providing that,
"if the case stated by the initial pleading is not removable, a notice of remoyalenfited within
30 days aftereceipt by the defendarthrough service or otherwise, of a copyanfamended
pleading, motion, order ather paperfrom which it may first be ascertained that the case is on
which is or has become removable." (engghaadded) The cases that defendants aitesupport
of the proposition that discovery documents may constitute "other papers" do notlsaklthe
case here-that documents already in tdefendants' possession priomptaintiff's discovery
requestgjualify as "other papfs]" receivedby defendants under § 1446(b)(For example,
Riggs v. Continental Baking C&@78 F. Supp. 236, 238 (N.D. Cal. 1988), &ude v. Beverly
Health & Rehabilitation Serviceénc., 2006 WL 2067060, *5 (E.D. Cal. July 22, 2006), held on
thatthe plaintiffs’deposition testimgnestablishing the basis for removal for the first time
gualifiedas an "other paper" under 8§ 1446(b)(Sjmilarly,in Akin v. Big Three Induses, Inc,,
851 F. Supp. 819, 825 (E.D. Tex. 1994), the court heldtbalypne of theplaintiff's discovery
responseswhichcontaired facts definitively supporting a basis for removal for the first time,
gualifiedasan "other paper" under 8§ 1446(b)(3n contrast to those cases, here,aheged
"responsive information" was in defendants' possession prior to discovery, andjuestedy
Aetna The only documerdr fact recited by either partizat mentions ERISA is the Aetna
Insurance Policy, whicAetnaattached as exhibit A to the original complaint, and thas

readily available to defendants as ebFuary 2, 2012. Because no other evidence is cited in
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support of defendants removal action on the basis of ERISA cldefesydant's removah this
groundis likewise untimely.

Because theourt holds that theemoval action waantimelyin the first irstancethe issue
with respect to defendant Pacific Height's (eveny aiederis moot.

D. No Federal Question Providesa Basis For Removal

Even ifthe court were to consider the removal notice as tinmelfederal question
provides a basis foemoval. Defendants may not remove a case to federal court unless the
complaint itself establishes that a right created by the Constitution or lawsldrited States is

an essential element of the plaintiff's cause of activanchise Tax Bd. of Cal. v. Constr.

Laborers Vacation Trust for S. Cafl63 U.S. 1, 10-11 (1983). Each cause of action in the FAC i

based on California state laandAetna's UCL claim based on "unlawful" actsciteonly state
laws as predicate violationg.hus, to removenis casédasedn a federal questiodefendants are
required to show that Aetna's state ldaims"arise under” federal lawSee Hofler v. Aetna US
Healthcare of Cal., In¢.296 F.3d 764, 769-70 (9th Cir. 2002progated on other grounds
by Martin v. Franklin Capital Corp 546 U.S. 132 (2005Ardary v. Aetna Health Plans of Cal.
98 F.3d 495, 502 (9th Cir. 1996Because we hold that the Ardarys' state law claims do not
"arise under" the Medicare Act, we must conclude that the action was impraedyed to
federal court.").
2. Aetna's state law claims do not arise under the Medicare Act

Defendants do not actually argue that Aetna's state law claims "arise undegdicand
Act, but rather makes an unsupported conclusion that Aetna actualigsaNeedicaréclaims’’
Aetna does not allege Medicare claims, and to the extent defendants makeuthenarghey
mischaracteriz@atientshealth insurance claims submittedhe insurance providesgeFAC
1 55 (concerninghe eightpatientscoveredunder Medicare)with legal claims, i.e., legahuses of

ORDER, CASE NO. €12-05829RMW
ALG -9-




© 0 N o o A w N e

N N N N N N N NN P P PR R R R R B o
® ~N o M KN W N B O © 0 ~N o ;N W N R, O

action. Paragraph 55 is the only new allegation in the FAC that defendants rely upon to sug
removal. Defendants argue that "Aetna specifically added the allegation gngpér &5
concerningeight Medicare claimso that it could keep the references to Medicare rules in the
FAC." Response Br. 1&mphasis added)According to defendant$\etna clearly wants to
maintain these references because it believes that these rules are relevdag#ithef
Defendants' actianin allegedly waiving cpayments."ld. As the state court recognized in its
order on defendants' motion to strike portions of the complaint, the references to Miedicare
FAC are "persuasive authority" in support of "the claim that the schemeais umndler the UCL."
Oct. 1, 2010rder17, see e.g.Nevada v. Bank of Am. Cor.72 F.3d 661, 675 (9th Cir. 2012)
("[M]ere use of a federal statute as a predicate for a state law cause of action ceeessdrily
transform that cause of action into a federal clainvif)pitt v. Raymond James Fin. Servs., Inc.
340 F.3d 1033, 1040-43 (9th Cir. 2003) (reversing the district coureamanding the case back
to state court where, althoutte complaint referencddderal lawto supporplaintiff's UCL
claim, it was not necessary to establish the state law UCL cl@uexra v. Carrington Mortg.
Servs. LLG.No. 10-4299, 201W/L 2630278 at *2 (C.D. Cal. June 29, 2010) ("California
district courts have held that mere referexrtodederal law in UC claims do not convert the
claim into a federal cause of action.'®n remand, tthe exent thatheallegationsn paragraphs
55-57 of the FAC arstill improper, the coutan agairstrike these paragraphs from the FAC.
See Lippitt 340 F.3d at 1041 ("The appropriate punishment for bad pleading is the striking of
surplusage, not removal federal court where no remedy existslf)deed, Aetna admits in its
appeal brief that "the FAC could readily be amended to exclude those three pardgtegphs
eliminating any mention of Medicare, ERISA, or other federal law, withidettang Aletna'$
claims or right to recovery under state lavA&tna's Br. 14.

2. Aetna's State Law Claims arenot Preempted byERISA

ORDER, CASE NO. €12-05829RMW
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State law claims only "arise under" ERISA when they are completely ptedry
ERISA 8§ 502(a) (29 U.S.C. § 1132(a)Marin Genera) 581 F.3d at 946. Without explanation,
defendants make the conclusory statement that "[b]Jased on the information leesngt t
discovery, it is clear that the claims alleged in the FAC are completely preerngiEedA."
Response Br. 15. Later, defendants only argue that they "recently learn@@uniyatf not all, of
the claims at issue in this actiorlate toERISA plans."ld. Mere relation to an ERISA plan is
not sufficient to establish preemptioBee Marin Generab81 F.3d at 946. In any event,
defendants offer no support for this assertion, and fail to explain how or why anycolald, in
fact, be brought under ERISA 8§ 502(ahe cases defendants relyiomolve adverse benefits
determinations under ERISA plans. In contrast, here, Aetna's claims do not mnpladverse
benefits determinationSeeFAC; Aetna Reply Br. 10 (averring that adverse benefits
determinations are not at issue hekg)pitt, 340 F.3d at 1046 ("We remand in reliance that
Lippitt will adhere to. . .the charaterization of the complaint which he offered to us, since
judicial estoppel “bars a party from taking inconsistent positions in the |gayagon.”).

Accordingly, defendantil to establish any reasonable basis for removal, let alone to
meet their brden of establishing a basis for removal without "any doub&& Moore-Thomas
553 F.3d at 1244.

F. Costs

"An order remanding the case may require payment of just costs and anhgrpanses,
including attorney fees, incurred as a result of the removal." 28 U.S.C. § 1447&)ndebe
awarded only "where the removing party lacked an objectively reasonalsdddyaseking
removal." Martin v. Franklin Capital Corp.546 U.S. 132, 141 (2005). When this requirement
met, whether to award fees is within the discretion of the c@e#@id. at 139 141 Lussier v.
Dollar Tree Stores, In¢518 F.3d 1062, 1065 (9th Cir. 2008). Althoulgis a close question as
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to whether defendants had an objectively reasonable basis for removal of thieecegartt
believes that defendants acted in good faith and, therefore, in its discretios, paimeff's
request for its fees and costs incurred as a result of the removal
[Il. CONCLUSION
For the foregoing reasons, the court GRANTS Aetna's motion to remand and denies

Aetna's request for fees and costs.

DATED: February 252013

fonatam iyt

Ronald M. Whyte
United States District Judge
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