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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ST. PAUL MERCURY INSURANCE
COMPANY, aMinnesota corporation

Case No. 2-CV-059521+ HK

)
)
. )
Plaintiff, )
V. ) ORDERDENYING PLAINTIFF'S
)  MOTION FOR PARTIAL SUMMARY
AMERICAN SAFETY INDEMNITY )
)
)
)
)

COMPANY, et al,

JUDGMENTAND GRANTING
DEFENDANTS’ JOINT MOTION FOR
SUMMARY JUDGMENT

Defendant.

Plaintiff St. Paul Mercury Insurance Company (“St. Painitiated this litigation against
Navigators Speaity Insurance Company (“NSIC¥Yirginia SuretyCompany(*Virginia”) ,
Lexington Insurance Company (“Lexington”), and Gemini Insurance Comp@eyn(ini”)
(collectively,“Defendanty, for declaratory judgment and equitable contributi@geFirst Am.
Compl., ECF No. 160. St. ParlaimsthatDefendantdiad a duty to defend and/or indemnify
Shapell Industries, Inc. (“Shapell”) regarding claims alleigezh underlying proceedindsagle
Ridge HOA v. Shapell Industries, Inc. dba Eagle Ridge Development CompanyChlderon
proceeding”). The Eagle Ridge Homeowners Association (“Eagle Ridge HOA” or “HOA”)
brought the underlying action for construction defects irEtlgle RidgeCommunity Center and

pool area located in Gilroy, Californ{ghe “Community Center”)id.  61.
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Both parties hvecrossmoved for summary judgment. St. Példd a Motion for Partial
Summary Judgment, in which St. Paul contends that Defendants had a duty to defendrSihape
underlying actioras artadditional insured’under insurance policies issued by Delf@nts to
several of Shapell's subconttars SeeECF No. 238 (“Pl. Mot.”).Defendants filed a joint
Opposition,seeECF No. 242, and St. Pdiiled a Reply,seeECF No0.245. Additionally,
Defendants filed doint Motion for Summary Judgment or,the alternativepartial summary
judgment, in which they contend that Shapell is not an additional insured atitetiefdre the
Defendant insurers had neither a duty to defend nor a duty to indemnify Shapell as to the
underlying action.SeeECF No. 239-1 (“Joint Mot.”).Plaintiff filed an OppositionseeECF No.
243, and Defendants filed a joint RepdgeECF No. 246.

The Court finds the Motions suitable for decision without oral argument pursuant to Ci
Local Rule 71(b), and therefore VACATE®e hearingpn these Motionand the Case
Management Conferenset forMay 22, 2014. Having considered the briefing, the record in thi
case, and applicable law, the C@BRANTS Defendants’ Motion for Summary Judgment and
DENIES St. Paul’'s Motion for Péal Summary Judgmerit
l. BACKGROUND

A. The Eagle Ridge Development

This action and the underlying Calderon proceedirgjate courarise out of alleged
construction defects attusing development in Gilroy, California, known as Eagle Ridge. PI.
Mot. at 1. Shapell served as the owdevkloper and general contractor for the Eagle Ridge
project, and built five of the nine developments in Eagle Ridge, as well as a Comnentiy &nhd
community pool.Seedl.; Joint Mot.at 1. Shapell employed several subcontractorperform
construction services at the Eagle Ridge development, first on homes a¢ tredditer othe
Community @nter. SeePl. Mot. & 1; Joint Mot. at 43. Defendants provided insurance to those

subcontractors, as described below.

! As explained belowDefendantdexington and Gemini have reached settlements with St. Pau
and the Court has accordingly denied without prejudiceetpartiestrossmotions for summary
judgment. SeeECF No. 250.
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1. Padilla Construction

In 2002, Shapell employed Padilla Construction (“Padilla”), insured by Defend&@t tS
perform construction servicésr homes atThe Glens at EagleiBge,” one of the developments af
Eagle Ridge.SeeECF No. 240-2, Ex. 3¢Padilla Contract”) Shapell also subsequently hired
Padilla to perfornadditional work on the Communityenter. Shapell and Padilla entered two
agreements at issue here.

First, he parties executed a contract dated October 22, 2002 regarding construction of
homes at Eagle Ridged. at SPM 01238 The contract specifies thBadilla was to work on
“Models” (individual homepand to “furnish the labor, management, materials ... and services
connection with the [“Glens at Eagle Ridge”] Project, as applicable, . . . miyredgkribed in the
‘Scope of Work’ attached hereto as Exhibit 1d The “Scope of Work” described in Exhibiisl
stated as “Lath & Plaster” work at “The Glens,” with various provisionsngettiit the “Work
Included,” such aslhstalling one layer one hour grade ‘D’ building papé&Brush/scrub coat at
foundation,” and'Supply scaffold” Id. at SPM 01248-50. Various addenda to the contract
specifyadditional “Lath & Plaster” work at “The Glens at Eagle Ridge,” withphees at which
Shapell would pay for work on different plarSee, e.gid. at SPM 01233The addenda
explicitly identify the contract to which they pertain by identifying the contratet,cand state that
the reason for theddendum is to incorporate the newer releases into the prior comtract.
(“Addendum #4 to Contract Dated 10/22/02").

Exhibit 4 to thecontractis the “Insurane Summary,” which required Padilia obtain a
liability policy identifying Shapell as an additional insurdd. at SPM 01254. While the pre-
printed contract originally required Padilla to obtain insurance coveririgN@tthern California
Operations,” the parties strutkis language anspecificallylimited the requirement to “The Glens
at EagleRidge.” Id. Padilladuly obtaired a liability policy from NSIC whicfthrough an
endorsement, provided additional insured coverage where “obligated by virtue of a writte
contract.” ECF No. 240-3, Ex. 3@NSIC Policy”) at NAVI-PCC000449see alsd&=CF No. 240-3,
Ex. 37 at NAVI-PCC000503.
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Second, on May 23, 2006, Shapell entered into a purchase order with Padilla to “suppl
material and labor for the Eagle Ridge community center per pe@F No. 240-2, Ex. 33
(“Padilla Purchase Order”) &M01546.This work relates to the CommitywCenter, not the
homes described above. The “plans” to whichRhdilla Rirchase Ordetefers are proposals
and/or quotes submitted by Padilla, which set forth the scope of the work to be done at the
Community Center and the costs to be paid by ShaBekECF No. 240-2, Ex. 32 at NAVI-
PCC000153-57ThePadilla RirchaséOrderwas based oa preprinted formcreated by Shapell
which had blanks for the parties, scope of work, terms, signatures, and Sa&=adilla Purchase
Order at SPM01546.

In the Padilla Purchase Order, the following fields were completed: two “Datds fi
(corresponding to the datdse Purchas®rder was prepared aegecuted), “Ship to Tragt‘Date
Requred” “Confirming To,” and the “Owner and/or subcontractor” signature fiétt. The form
also included a field entitled “Subject to the conditions stated on the face and badkgiease
deliver the following materials and/or labor,” which was filled out with the follgwf€ost Code:
19652-13-192,” “Supply all material and labor for the Eagle Ridge Community Centgapger
“Total Purchase Order. $37,420.00d. The total cost figure was stricken, and below the
following was written by hand: “$26,380 16/20 Sand OK BbNd” The following fields were
left blank “F.O.B.,” “Terms,” “Unit or Lot No.,” “Time,” and the “Subcontractor and/or supplier”
signature field.ld.

Critically, the pre-printed purchase orderm has a standard provision at the bottom:

All work performed under this Purchaser Order is tpé&dormed in accordance

with the Terms and Conditions of the contract between you and Shapell Industries
of Northern California, Inc., dated the day of , tercithe above
referenced tract.

Id. In the Padilla Purchase Order, ttades werdeft blank. Id. Shapell’spre-printed form does
notitself include any insurance requiremesnid the Padilla Purchase Order does not otherwise
include such a requirement.

Padilla performed its work on the Community Center between September 15, 2006 an

November 10, 2006SeeECF No. 240-2, Ex. 35.
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2. CBC Framing

In 2005, Shapell employed CBC Framing, Inc. (“CBC”), insured by Defendanni&rgo
perform construction servicésr homes at “The Creekside at Eagle Ridge,” one of the
developments at Eagle RidgBeeECF No. 240-4, Ex. 38 (“CBC Contract"phapell also
subsequently hired CBC to perform additional work on the Community Cekderith Padilla,
Shapell and CBC enterégo agreements relevant here.

First, he parties executed a contract dated December 19,r&0afling construction on
homes at Eagle Ridged. at VS000001.The contract specifieSBC was to worlon individual
homesand“furnish the labor, managemematerials ... and services in connection with the
[“Creekside at Eagle Ridge”] Project, as applicable, . . . more fully dedantibe ‘Scope of
Work’ attached hereto as Exhibit 11d. The “Scope of Work” described in Exhibit 1 is stated ag
“Rough Carpatry” work at “Creekside at Eagle Ridgayith various provisions setting out the
“Work Included,” such as “Supply and install all roof trusses, floor trusses aadaghinated
beams,” “Install vents and sheetmetal . . . ,” and “Caulking all wood to wood jointsraf ardi
trim.” Id. at VS000012-15.

Exhibit 4 to the contract is the “Insurance Summary,” which req@a@ to obtain a
liability policy identifying Shapell as an additional insurdd. at VS000018-19. Unlike the
PadillaContract, which was modified to be limited to the developmenCB@ Contract’s
insurance requirement compellE8C to obtain a liability policy for which the “project/job
description or description of operations” would“Bd California Operations’ 1d. at VS000019.

Second, on June 6, 2006, Shapell entered into a purchasewithleEBC to “supply all
material and labor for the Eagle Ridge community center per pla@F No. 240-4, Ex. 3¢CBC
Purchase Ordergt SPM01500. The Padilla and CB@urchaseOrders aresubstantially identical:

both have the same blank fields, and both were completed in the same way but witht differe

% There isanother purchase order between Shapell and CBC dated Mag@3with “Please re
do” handwritten across the fronEeeCBC Purchase Order at SPM 01503e corrected CBC
Purchase Order is dated June 6, 2006, and is identical except for the date and the cost Sa®u
id. at SPM 01500.
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names for Padilla and CBC, and with different costs for e§elePadilla Purchase Order; CBC
Purchase OrderThe CBCPurchaseOrder contains the sanséandard provision at the bottdhmat
states“All wor k performed under this PurchaSeder is to be performed in accordance with the
Terms and Conditions of the contract between you and Shapell Industries of Nortiferni€a
Inc., datedthe _ dayof __, to cover the above referenced tracdEBC Purchase Order at
SPMO01500. As with the PadilldPurchaseOrder, the dat®wereleft blank on the CBC #itchase
Order, andhe CBCPurchaseOrder itself include noinsurance requement. Seeid.

The parties do not state when CBC completed all of its work at the Community, ®emter
all subcontractors completed their watkthe Community Centdxy March 2007.SeeECF No.
239-5, Ex. 9, at 6.

3. Perma-Green

Shapell employe®ermaGreenHydroseeding, Inc. PermaGreen” who is not a party
herg, insured by St. Paul, fgerform construction services at tieagle Ridge—Creekside
Recreation Complex.'SeeECF No. 239-4, Ex. 1The ShapelPermaGreencontract, dated
August 3, 2006specifies thaPermaGreenwasto performlandscaping servicder areas around
the recreation complex, including work at the Community CenteratSPM01261, 01269.
Exhibit 4 to the contract is the “Insurance Summary,” which reqierchaGrean to obtain a
liability policy identifying Shapell as an additional insurdd. at SPM 01274Like the CBC
Contract, butinlike the Padilla€Contract, the insurance requirement oblig&ednaGreento
obtain a liability policy for which the “project/job description or description ofafens” would
be “All California Operations.”ld. at SPM 01275.

As with Padilla and CBC, Shapell askeédrmaGreento perform additional work around
the Community €@nter However, instead of completing purchase orders for this work, Shapell
andPermaGreenexecuted four “change orders” dated March 19, 2007, July 9, 2007, July 25,
2007, andseptembef 7, 2007. SeeECF No. 239-4, Ex. 2Like the Padilla and CB@urchase
Orders, th&PermaGreenchange orders consistetlpre-printed formswith blanks for the parties,

scope of work, terms, signatures, and datés.Also like thePurchaseOrders, the change order
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form does not itself include any insurance requirement, but does ircketgion that references a
prior contract and has a blank to fill in the date of the conttdctUnlike the RrchaseOrders,
each of the four change orders specifically references the original egaacontract by date.
See, e.gid. at SPM 01554“Change Order No. 1 to Contract dated 8/3/Dél'he change
orders also state that “[a]cceptance of this order in writing shall corstitaeptance of all the
terms and conditions of the original contract as they apply to this change ddier.”

B.  The Insurance Policie$

1. NSIC Coverage of Padilla

NSIC issued Padillawo general liability policiesNo. OC10CGL01565®0, effective from
Januaryl, 2010 to January 1, 20; andNo. OC10CGL015656-0Effective fromJanuary 1, 2011
to January 1, 2012. ECF No. 240-3, Exs. 36, 37. Padilla was the named insured under both
policies. Id.

TheNSIC policiesto Padilla contain blanket additional insured endorsement ANF-ES 1¢
(5/ 2006), which amendke policiesto include as an additional insured any entity “obligated b
virtue of a written contract.’NSIC Policyat NAVI-PCC000449; Ex. 37 &AVI-PCC000503.
The endorsemeraiso stateshat “it does not apply to any work involving or related to properties
intended for permanent residential or habitational occupancy (other than apg)timd.

2. Virginia’s Coverage of CBC

Virginia issued CBQwo general liabilitypolicies only one of which is relevant here: No.

1CG0000050174701 effective frahanuaryl4, 2006 to January 14, 2007. ECF No. 240-7, Ex. 4

(“Virginia Policy”).* CBC was the named insuredder this policy.ld.

% The liability policy issued by St. Paul ®ermaGreenwas not produced by the parties. Howeve
St. Paul defended Shapell in the underlying Calderon proceeding on the basis of Shafusllass

an additional insured under that policgeePl. Mot. at 2.

* The earlier \tginia policy, No. 1CG0000050174700, was effective from January 14, 2005 to
January 14, 2006, and expired before CBC began work on the Community Center. ECF No.

Ex. 42. Because thgbolicy applies only to property damage during the policy period, there is n
possibility that CBC’s work caused damage that would be covered under the eadier $etk id

at VS000041 1 1.b.(2).
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The policythatVirginia issued to CBC contains blanket additional insured endorsement
20 10 03 97, which amends the policy to include as an additional insured any entity “where
requiredby written contract,” “but only with respect to liability arising out of [CBC’spoing
operations performed for that insuredd. at VS000147.

C. The Underlying Eagle Ridge Calderon Proceeding

On June 10, 2010h¢ Eagle Ridge HOA served Shapell with a Notice of Commencemel
of Legal Proceedings pursuant to Cal. Civil Code § 895eq, alleging design and/or constructior
defects to portions of the common areas of the Eagle Ridge development, includimg:pdglt
and pool equipment; and (2) the pool deck, railings, and gates. PIl. Mot. at 2. On December !
2010, the HOA served a second Notice of Commencement of Legal Proceedings on Shapell,
alleging defects in design, construction, and maintenance of additional partsofim®n areas
of the Eagle Ridge development, including: (1) exterior glazed openings (@QatyrGenter); (2)
exterior elevationsGommunity Center); (3) roof covering system and drainage (Community
Center); (4) attic spaceE¢mmunity Center); (5) building interiors (Community Centés)
plumbing, mechanical and electrical syste@srimunity Centgr (7) baské&all court and
retaining wall; (8) tennis courts and chain link fencing; (9) public restimaitding and park area
(tract No. 9365); and (10) common grounds/driviels. NeitherNotice specified when the damage
at issue occurredvhetherbefore or afteconstruction was complete&eed.

Shapell tendered its defense in the Calderon proceeding to St. Paul and the Defendan
insurers pursuant to policies issued to the subcontractors whose allegediyel@fedt formed
the basis of the Calderon action. The tender was based on Shapell's assertad ataadditional
insured under the commercial general liability policies issued by St. Rétthe Defendant
insurers to Shapell’'s subcontractors on the Eagle Ridge prédjecShapell tendered its iémse
pursuant to the underlying claims to St. Paul on October 15, 2010; to NSIC on June 2, 2011;
Virginia on February 10, 2011]oint Mot.at 3.

On the basis of the commercial general liability poltyPaul issued t8ermaGreen St.

Paul defended Shapell in the Calderon proceeding. Pl.avat.The parties reportetthat the
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Calderon proceeding has been resolv@deECF No. 249 at 2. Howeveretause Defendants
declinedto defend Shapell in the Calderon proceeding, St. Paul brought this suit seeking
declaratory judgment and equitable contributiét.issue ardoth NSIC and Virginia’s policies,
issued to Padilla and CBC, respectivelg. at 27. In short, St. Paul contends that Defendants
owe St. Paul contributions due to the Defendants’ insurance policies with Shapelbstsattors,
whose work was implicated in the Calderon proceeding.

The construction services provided by each subcontractor and the corresponding defe
alleged in the Calderon proceedimghich St. Paul argues triggered Defendant insurers’ duty to

defend Shapelhrethe following

Subcontractor | Construction Services Alleged Defecs
Padilla Supplied and installed flashin| Defects to “exterior glazed openings
(insured by at light boxes, electrical outlef (community center)” and damages due to
NSIC) boxes and pipe penetrations,| water penetration at exterior glazed
and supplied and applied openings and discoloration to paint. PI.
stucco. PIl. Motat 6. Mot. at 6.
CBC Supplied materials and Defects to “building interiors (community
(insured by performed rough framing and center),” specifically “water intrusion past
Virginia) installed windows to the Eaglethe window system ... into wall cavities”
RidgeCommunity Center. Pl| and “damages/deformed weather stripping
Mot. at7. at single hung windows” related to windgw
installation and trim.PI. Mot.at 7.

D. Procedural History

St. Paul filed this lawsuit on November 21, 2012. ECF No.Qn February 20, 2014, both
St. Paul an@ll remainingDefendants crossioved for summary judgment. St. Paul filed a Motio
for Partial Summary Judgment, in which St. Paul contends that Defendants had a dydo def
Shapell in the underlying action as an additional insured under insurance policies yssued b
Defendants to several of Shapell's subcomtnac SeePl. Mot., ECF No. 238Defendants filed a
Joint Motion for Summary Judgment, or in the alternatiegtigl summaryjudgment, in which

they contend that Shapell is not an additional insured and that therefore the Defendans had

® St. Paubriginally brought this suit against twertyo defendantsSeeECF No. 1.In the fifteen
months that followed, all but four Defendants were dismissed pursuant to the paplgatishs.
Seee.g, ECF Nos. 120-25, 234-36.
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neithera duty to defend nor a duty to indemnify Shapell as to the underlying a&emioint
Mot., ECF No. 239-1. On March 6, 2014, both sides filed OppositisesECF No. 242 (“Joint
Opp’n”); ECF No. 243 (“Pl. Opp’'n”). On March 13, 2014, both sides fReglies. SeeECF No.
245 (“Pl. Reply”); ECF No. 246 (“Joint Reply”).

In their crossmotions, the parties identify several potentially dispositive issues. St. Pal
argues that it is entitled to partial summary judgment on Defendants’ duty twl defease
Defendants cannot establish conclusively that the relevant insurance pisiciesapply to the
alleged construction defectSeePl. Mot.at 810. Defendants raise multiple grounds for summa
judgment that apply to some but not all Defendants, including arguments that the sutmrshtrac
Purchase Ordsrdo not provide for insurance and that certain exclusions preclude coverage fo
specific construction defectBsputedhere. SeeJoint Mot. Appx. A.

On May 13, 2014, St. Paul and Defendants Lexington and Gemini indicated they had
reached settlement&£CF No. 249 at 2-3. Accordingly, on May 14, 2014, the Court dismissed
without prejudice theeparties’ crossnotions for summary judgment. ECF No. 250.

. LEGAL STANDARDS

Summary judgment igppropriate if, viewing the evidence and drawing all reasonable
inferences in the light most favorable to the nonmoving party, there are no genputedlissues
of material fact, and the movant is entitled to judgment as a matter oFeav.R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986A fact is “material” if it “might affect the
outcome of the suit under the governing law,” and a dispute as to a materigl‘égstuine” if
there is sufficient evidence for a reasonable tfdact to decide in favor of the nonmoving party.
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986jIf the evidence is merely colorable, or
is not significantly probative,” theocrt may grant summary judgmend. at 24950 (citatiors
omitted). At the summary judgment stage, twurt “does not assess credibility or weigh the
evidence, but simply determines whether there is a genuine factual issusd.foHouse v. Bell

547 U.S. 518, 559-60 (2006).he standards for partial summary judgment are identical to the
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standards for summary judgmer@ee Epiphany, Inc., v. St. Paul Fire & Marine Ins. C690 F.
Supp. 2d 1244, 1250 (N.D. Cal. 2008).

The moving party has the burden of demonstrating the absence of a genuine issue of {
trial. Celotex 477 U.S. at 323. To meet its burden, “the moving party must predhees
evidence negating an essenglment of the nonmoving parsytlaim or defense or show that the
nonmoving party does not hagaough evidence of an essential element to carry its ultimate
burden of persuasion at trialNissan Fire & Marine Ins. Co. v. Fritz G9 210 F.3d 1099, 1102
(9th Cir. 2000). Once the moving party has satisfied its initial burden of production, tlea burd
shifts to the nonmoving party to show that there is a genuine issue of materiéd fact1103.
1. DISCUSSION

Among their theories for summary judgmed§IC and Virginia argue théihey are entitled
to judgment because the subcontractors that they insured (Padilla and CBCivedgpacire not
required to name Shapell as an “additional insured” under the insurance pai@esgwork on
the Eagle Ridg€ommunity Center. NSIC and Virginia contend thatRlnechase Ords between
Shapell and the subcontractors simply did not incorporate prior agreements kdégveeamtracting
parties thatouldhavetriggeredthe requirement for additional insured coverage. The Court fing
this issue dispositivor both Defendants.

St. Paul seeks contribution from Defendants because St. Paul defended Shapell in the
Calderon proceeding for alleged construction defieots work performed by Shapell’s
subcontractors on the Community Center. The subcontractors’ work on the Commuitély Ce
was performed under the 2006 Purchase Orders discussed above. The subcontractors obtai
insurance policies from NSIC and Virginia, but those policies provided “additionakuls
coverage only to the extent that the subcontractors were requireditigri contractto obtain
such coverage for another partyeeNSIC Policyat NAVI-PCC000449; Virginia Policy at
VS000147. Thushe critical issue for botNSIC and Virginias whether théurchase Ordsr
were “written contracts” that obligatéthdilla and CBQo obtain additional insured coverage for

Shapell. If so, Defendants had a duty to defend Shapell as an additional insured.
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The Purchase Orders themselves contain no provisions about insurance coverage.
Moreover, the Purchase Orders egohntain a standard provision to refer to a prior contract, but
the required dates were left blangt. Paul argues that the Purchase Orders incorporate the
insurance provisions of the earlier Padilla and CBC Contracts becausechadeudrders
referencé'the terms and conditions of the previous contract between Shapell and [the
subcontractors.” Pl. Mot. at 13, 14. Under St. BRahkay, because the original contracts
required the subcontractors to obtain liability policies identifying Shapell agd#onal insured,
Shapell qualifies aan additional insured under the respective subcontractor liabilityigmlicl.
at12-15. By contrast, Defendants contend that tivelaseOrdersdid not incorporate by
reference the prior contracts because the spaces available to identifycapriact were left
blank. Joint Opp’n at 3. Consequeniefendants argue that Shapell is not covered by the
relevant policy endorsements providing coverage to additional parties whereddxyingitten
contract” because the relevant contraetise PurchaseéOrders—did not contain such a
requirement.ld.®

The question of incorporation by referemesolvesvhether Shapell is potentially covered
by the liability policies issued to the subcontractors by NSIC and Virgintis&onsequently
dispositive of the question @fefendantsduty to defend ShapelSee, e.g Certain Underwriters
at Lloyd’s of London vAm. Safety Ins. Servs., In@02 F. Supp. 2d 1169, 1174 (C.D. Cal. 2010)
(where purchase order dibt require additional insured coveragempany didnot meet the
requirements of an additional insured under the Blanket Endorsement”).

A. Incorporation by Reference

Whether the 2006 WRchaseOrders incorporatby referencehe terms and conditions of the

earlier contracts is a question of law to be determined by the CaegEDR Capital Mgmt., Inc.

® Defendants also identify several exclusions in the relevant liapditgies, which they argue
preclude coverage and accordingly defeat any duty to defend Shapell in the ngdedgeeding.
SeeJoint Mot. at 10-23. Because the Court’s conclusion regarding the question of whether th
PurchaseOrders at issue incorporated the insurance requirements from the priortsastrac
dispositive, the Court need not address Defendants’ other arguments.
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v. Am. Int'l Specialty Lines Ins. C&20 F. Supp. 2d 1043, 1046 (S.D. Cal. 2004) (“Under
California law, it is well settled that the interpretation of a contract is a question tdrlghe trial
court’s determination.”)see alsdVelles v. Turner Entm’t Co503 F.3d 728, 735 (9th Cir. 2007)
(“The interpretation of a contract is a question of law . . . Theparties do not dispute that the
PurchaseOrders are contracts formed in California and governed by Californial tawe, to
resolve the parties’ dispute about the meaning and effect oftitbtbd3eOrders’ preprinted but
incomplete reference, the Court applies California law governing intatiore of contracts, which
“teach[es] us that the overriding goal of interpretation is to give effecetpatties’ mutual
intentions as of the timef contracting.” Shaw v. Regents of the Univ. of C&B Cal. App. 4th 44,
53 (1997) (citation omitted):Where contract language is clear and explicit and does not lead tq
absurd results, we ascertain intent from the written terms and go no furiher Title Ins. Co. v.
Employers Ins. of Wausad0 Cal. App. 4th 1699, 1707 (1995ge alsaCal. Civ. Code § 1638
(“The language of a contract is to govern its interpretation, if the laegsagear and explicit, and
does not involve an absurdity. §l. 8 1639 (“When a contract is reduced to writing, the intention
of the parties is to be ascertained from the writing alone, if possible . . . .").

By their terms, théurchaseOrders providedhe prices at which Shapell hit®adilla and
CBC to perfornthe specified construction serviceéSseeCBC Purchase Order at SPM 01500 (CB
will “supply all material and labor for the Eagle Ridge Community Centeplpe,” for which
Shapell agreetb pay $57,440.00)The text of the Purchag@rders imposes no insance
requirement, so such a requiremers to be read into theurchaseOrders between Shapell and
thesubcontractorat must come from the prior contratkat hoseparties enteredThe critical
guestion, then, is whether the following language in tirelRaseOrders incorporates by reference
the prior contracts between the parties: “All work performed under this Purchates is to be
performed in accordance with the Terms and Conditions afdhiact between you and Shapell
Industries of Northern California, Inc., datedthe _ dayof | to cover the above
referenced tract.’ld. St. Paulkcontends that Shapell and the subcontractors intended to cross-

reference their earlier agreemerggen though they left these provisions blaSkePl. Opp’nat
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5-7. Defendantglisagree, arguing that the prior contracts were not properly incorpofed.
Joint Reply at .

The doctrine of incorporatiooy referenceallows a document or provision to be read into
an agreement despite being omitted from the agreement itdeRichard A. Lord, Williston on

Contracts 8§ 30:25 (4th ed. 2011)nder California law:

A contract may validly include the provisions of a document not physically apart
from the basic contract . . . . Itis, of course, the law that the parties may incorporate
by reference into their contract the terms of some other document. Butassch

must turn on its facts. For the terms of another document to be incorporated into the
document executed by the parties, the reference must be clear and unequivocal, the
reference must be called to the attention of the other party and he must consent
thereto, and the terms of the incorporated document must be known or easily
available to the cdracting parties.

Shaw 58 Cal. App. 4tlat 54 (internal quotation marks omitted) (quotigliams Constr. Co. v.
StandardPac Corp, 254 Cal. App. 2d 442, 454 (1967))he contract need not recite that it
‘incorporates’ another document, so long as it guides the reader to the incorporatedradcld.
(internal quotation marks and citations omitted).

Therefore, to show that Shapell and the subcontractors incorporated the priotsanttvac
the Purchas®rders by referencé&t. Paul must show that: (1) the referencesagslear and
unequivocal; (2) the referersaverecalled to the attention of tlsaibcontractors and they
consented thereto; and (3) the terms of the incorporated docunertknown by or easily
available to the contracting partieShaw 58 Cal. App. 4th at 54ee als®very v. Integrated
Healthcare Holdings, In¢218 Cal. App. 4th 50, 66 (2013) (sam@griaga v. Local No. 1184
Laborers Int'l Union of N. Am154 F.3d 1072, 1074 (9th Cir. 1998) (“Under California law, for
one document to incorporate anothecwoent by reference, the reference to the incorporated
document must be clear and unequivocal and the terms of the incorporated docushé&et mu
known or easily available to the contracting parties.”) (internal quotationstahdrcomitted).
The Court assumes for the purposes of this Order that the prior contracts were keasityor
available to the contracting parties. However, the Court concludes for the followingsedhat

the PurchaseDrders did not incorporate the prior contrdnygeference
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1. “Clear and Unequivocal Reference

The purported referensen the RrchaseOrders ardar from “clear and unequivocal.The
disputedclausein both Purchase Ordecsntains date fields that were left blarfkadilla Purchase
Order at SPM 01546; CBC Purchase Order at SPM 01508 .pdrtiegplainly omitted any
reference to the prior contracts by date or naffeus, there is no basis tre face of either
PurchaseéDrder for determining that a specific prior contract existed, much lessuttiaaontract
was fully incorporated by reference.

A clear and unequivocal reference must “guide the reader to the incorporatecedbtum
Shaw 58 Cal. App. 4th at 54in Shaw an employe®f the University of California signed a patent
agreemenivhen he was hiredlirectinghim to “Please read the PatemtiBy on reverse side and
abové andstatingthathe was‘not waiving any rights to a percentage of royalty payments
received by University, as set forth in University Policy Regardingr®at Id. The California
Court of Appeal found that this language clearly and unequivocally referenced thieFRuitey
contained on the reverse side of tgee@ment.Ild. Not only could the referenced Policy be found
on the reverse side of the patent agreement, the patent agreement expressdy itife reader of
this factand expressly referenced the title of the Patent Policy it&glf.

By contrast, incChan v. Drexel Burnham Lambert, Inthe California Court of Appeal held
that an arbitration provision was not incorporated by reference because thet@nssue did not
clearly refer to and identify “the incorporated document wherein theatrbitrclause appeared.”
178 Cal. App. 3d 632, 642 (1986)he plaintiff inChanwas a stockbroker who applied to be a
securities agent and agreed to abide “by the Stafu@gsastitution(s), Rules and Bgws” of the
three stock trading organizations to which his application would be submiitest. 642-43.0ne
of the organizations promulgated a rule requiring arbitration. The court foundithatlé was not
incorporated into the plaintiff's application because “the reference did not idantifgocument
or source by titl¢ Id. The Court found that such an “amorphous” reference not only failed to
identify the rule by name or number, but more generally failed to guide ther teethe

incorporated documentd.
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Other casg have followed the guidance $hawandChanin requiring specific
identification of the extrinsic ternfer which incorporation is soughSee, e.gFogel v. Farmers
Grp., Inc, 160 Cal. App. 4th 1403, 1420 (2008) (rejecting incorporation partly because the
reference “did not identify the subscription agreement by its tifleyk v. Farmers Grp., Ing.

171 Cal. App. 4th 1305, 1331 (2009) (“[T]he policies in this case did not clearly and unequivo
refer to and incorporate the service chaige, part of premium) disclosed only in the Prematic
Agreement and Prematic’s bills.’F;aramount Farms, Inc. v. Ventilex B.V35 F. Supp. 2d 1189,
1219 (E.D. Cal. 201QYejecting incorporatioof document “neither referred to in the Proposal
Contract nor attached to the version of the Proposal Contract signed”). Even if theaothes
aware of theextrinsicdocument, an express incorporation is requiedeAmtower v. Photon
Dynamics, le., 158 Cal. App. 4th 1582, 1608 (2008) (“But it is not simply the party’s awareneq
of the other document that is required. To impliedly incorporate an external document by
reference, the subject document must contain some clear and unequivocal rédetfeméact that
the terms of the external document are incorporated.”).

In this case, the purported incorporationréferenceconsistof pre-printed language on a
boilerplate Shapell form, which expressly includes blank fields in which thegpedtigd input the
date of a prior contract to incorporate it into the purchase o8gsPadilla Purchase Order at
SPM 01546; CBC Purchase Order at SPM 01500. Témeees were left blank, despite the
existence of prior contracts between the subcontractors and Shapell, the datek cbulditave
been typewritteron the PurchaseOrder. Indeed, Shapell included suaference dates in the
PermaGreenchange orders discussed abo%ee, e.qgid. at SPM 01554 (“Change Order No. 1
to Contract dated 8/3/06). "The PermaGreenchange orders also state that “[a]cceptance of
this order in writing shall constitute acceptance of all the terms and condifitires original
contract as they apply to this change ordéd.” As another example, the@ehda to the &illa
Contract contaimxpress references to the Contract by d8ee, e.gid. at SPM 01233. Unlike
the Perm&Greenchange orderand thePadilla @Wntract addenda, the purported references in the

Purchase Ordedid “not identify any doument or source by title [or date,]” and the “reference
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was amorphous, and did not guide the reader to the incorporated docu@iesam,”L78 Cal. App.
3dat643. Despite having pre-printed blanks for doingtlse Purchase Orders failemlspecify the
referenced contragtdates, let alone identify whicBpecificterms and conditionsererelevant to
the new work and were intended for incorporati@ther spaces in the Purchase Ordesach as
“F.O.B."—were alsdeft blank,which furtherindicates that the parties omittady optional or
irrelevant terms

Two aditional aspects of the agreements indicate that there was no “clear and
unequivocal” incorporatioby reference First, over three years elapsed between the Padilla

Contract and the Padilla Purchase Ordeakingit less certain that the latter agreement implicitly

incorporated the formerSecondthe incorporation provision in each Purchase Order refers to “the

contractbetween you and Shapell Industries of Northern California, Inc.” Padilth&e Order
at SPM 01546; CBC Purchase Order at SPM 01500. However, the Padilla and CBC Contrac
were executewvith “Eagle Ridge Glen, L.L.C.” and “Shapell Homes,” respectively. Padilla

Contract at SPM 01238; CBC Contract at VS00008tL.Paul claims th&Shapell Industries,

Inc.” does business as “Eagle Ridge Glen, LLC.” PIl. Reply4t Blowever, this does not address

CBC'’s contract with “Shapell Homes,” which could be a separate entity.
St. Pauhevertheless argues that “[tlhe purchase order references the terms andnmondit
of the previous contract between Shapell and Padilla” and between Shapell@ndPCBlot.at
6, 7. St. Paul asserts that Shapell understood and intéradteédePurchaseOrders incorporated
the prior contracts. PIl. Repat 23 (“Shapell understood the work pursuant to the purchase ord
it entered into with [NSIC and Virginig] insured subcontractors were to be performed in
accordance with the terms and conditions of the previous subcontracts it had entereti it wi
same contractors for work on the Eagle Ridge homes.”). St. Paul suppsetasiertions by
citing the Declaration of Heather Hegnd€#2CF No. 238-2, “Hegney Decl.”)d. For each of the
subcontractors at issue, Hegney identifies and purpoatsth@nticate a copy of the earl@ntract

between thesubcontractor and Shapeleg e.g, Hegney Decl. § 7. Hegney also identifies and
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authenticates a copy of tierchaseOrder between the subcontractor and Shapell] 8. For

example, for NSIC and Padillellegney declares:

Attached as Exhibit is a true and correct copy of the Purchase Order between
Shapell andPadillafor Padillds work on the Eagle Ridge community centerbe
performed in accordance with the terms and conditions of the Shapell/Padilla
subcontrac{Exhibit K).

Id. (emphasis added).

Under California law, extrinsic evidence such as tegrt¢y Declaratiomaynot overcome
a failure toprovide a clear and unequivogatorporation by reference. For exampleCiman the
court refused to resort to outside evidence on the question of inabopaby reference, stating:
“Because extrinsic evidence would be unavailing as to whether the reference iegéé al
agreement to the crucial NYSE rules is on its face clear and unequivocal, we mattepamdent
determination.” 178 Cal. App. 3d at 64Rowever, even if the @urt were to consider K@aey’s
Declarationfor purposes of interpreting thenghaseorders for the reasons discussed below in
Part B,the Declaration fails to shotke purported incorporation bgference was clear and
equivocal to the parties.

2. Consentby the Subcontractors

Proper incorporation by reference further requires that “the referen¢denaslled to the
attention of the other party and he must consent ther&ioaiy 58 Cal. App. 4th at 54Here, St.
Paulhas presented no evidence that the subcontractors consented to incorporation of the prid
contractqor the specific insurance provisions) into thedhaseOrders. St. Paubffers no
argument and no evidence regarding whether incorporation was ever discusisedraPaldilla
and CBC, nor whether the subcontractors in fact consented to incorporatioreafligeontracts.
Rather, St. Paul makes one brief argument relevant to this quéstmfact that each purchase
order should be interpreted as including the terms of each previous contract is supporte
Shapell’'s course of dealing with its subcontractors and general usage e @erdral contractors’
trade.” Pl. Reply at 3. In support of this clai®t. Paulpoints to the fact that each of the prior
contracts required the subcontractors to oladiability policy identifying Shapell as an additional

insured. Id.
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However, St. Paul does not explain why it follows that because the parties previousl
entered contracts requiring additional insured coverage, subsequent purchasodiéerent
projects(for the Community Centeryould necessarily incorporate those prior contracts. As
explained above, Shapell’s earlier contracts with Padilla and CBC involvedicspewik on Eagle
Ridge homes, while the Purchase Orders dealt with the Comn@amiter. Accordingly, the
reference in the Purchase Ordersadlier contracts foithe above referenced tract” would not
address the Community Center. Moreover, St. Paul has presented no evidence of caalgsgof
or general usage that would support its theory, such asiosti@nces where documents were
deemed incorporated without a specific reference, or evidmenstrating an implied
understanding between Shapell and the subcontractors.

St. Pauklso cites extensively to the Hegri@gclaration. Id. at 23. Regardless of whether
the Hegney Bclaration is indicative dbhapell’sintent, it is comptely unavailing as to whether
the reference wdsalled to tle attention of the other party”—the subcontractoasid-whether the
other party “conseng{d] thereto.” Shaw 58 Cal. App. 4th at 585 (citation omitted).

In sum, the Courtoncludeghat thePurchaseOrders between Shapell and Defendants’
named insureds, Padilla and CBC, did not incorporate the prior contracts betweearihese p
including thesupposeaontractual requirement that the subcontractors obtain liability policies
covering Shapell as an additional insured.

B. Ambiguity and Extrinsic Evidence

Alternatively, St. Pauhrgueghatif the purported incorporation by reference in the
PurchaseOrdersis ambiguous, the Hegney Declaration and prior contracts should be admitted
parol evidence to explain the ambiguitySeePl. Replyat 23. However, Hegney'sinsupported
statementhat Shapelsubjectivelyintended to incorporate the prior contracts into theckase

Orders does not create a triable issue of fact.

" An ambiguous reference would by definition not be “clear and unequivocal,” andrtfease
Orders would therefore fail to incorporate the prior contracts on that basis.
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Ultimately, “[t]he goal of contractual interpretation is to determine and gieetefb the
mutual intention of the parties3afeco Ins. Co. v. Robert 36 Cal. 4th 758, 763 (200kee also
Bank of the West v. Superior CqutCal. 4th 1254, 1264 (1992). Accordingly, a “court’s
paramount consideration in construing [a contract] is the parties’ objective iftenttiaey
entered into it.”Sy First Fanmly Ltd. Pship v. Cheung70 Cal. App. 4th 1334, 1341 (1999 hat
intent is to be inferred, if possible, solely from the written provisions of the cbiitiRardee
Const. Co. v. Ins. Co. of the \WW7 Cal. App. 4th 1340, 1352 (2000)ar®& evidences admissible
to prove a meaning to which the language of the instrument is reasonablyiblescEpePac
Gas & Elec Co. v. G.W. Thomas Drayage & Rigging.@9 Cal. 2d 33, 37 (19%8However,
extrinsic evidence cannot be used to directly contragiexpress term of a written contraBiee
Gerdlund v. Elec. Dispensers Int190 Cal. App. 3d 263, 271 (1987) (California law “does not g
so far as to permit proof of a collateral agreement which contradicts assxypovision of the
written agreemet.”).

Themost straightforwarihference from the fact that the boilerplate language was not
completed in the Purchase Orders is thattwractingparties did not want to incorporate the
terms and conditions of any prior contract. If Shapell wished to incorporate the premmEsts,
it had an easy and simple means of doing so in its own standard fadaisionally, Shapell
created the prprintedformsandwas therefore the source of any ambiguitigeder California
law, any ambiguies muste construed against ShapefleeCal. Civ. Code 8§ 1654 (“In cases of
uncertainty not removed by the preceding rules, the language of a contradtishmikrpreted
most strongly against the party who caused the uncertainty to ex@se"glsdn re Ankeny184
B.R. 64, 70 (B.A.P. 9th Cir. 1995) (“Any uncertainty is construed against the drafter.”). Mored
“[p]rinted contracts must be interpreted most strongly against party preplaeingm.” Mills v.
Hunter, 103 Cal. App. 2d 352, 357-58 (1951).

However, even if the Purchase Orders were ambiguous, the minimal extrinsic evidenc
the record cannot resolve the ambiguity in St. Paul’s fdeoat leastwo reasonsFirst, even if

Hegney’s conclusory statements about thecFPaseOrders wereconmpetent evidence to show the
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parties’objective intent, her declaration providesfactualbasis for her conclusion. kile

Hegney appears to have executedRinehaseOrders on behalf of Shapell, her assertion tiha

work performed under the Purcha3ederswas“to be performed in accordance with the terms and

conditions of” the prior contracts is unsupported and conclusory. There is no indication that
Hegney negotiated thauiRR-haseOrders on behalf of Shapell or was involved in the transactions
beyond signing thelrchaseOrders to approve themSege.g, CBC Purchase Order at SPM
01500. Nor does Hegney provide any explanation for why the date fields for referpngrt
contracts were left blankSt. Paul has produced no other evidergarding thebjective intent of
the parties.St. Pauhas als@rovided nothing to explain the basis for Hegney’s knowledge, the
circumstances of her involvement, or whether the subcontractors were aware dfsShgyeosed
intent to incorporate the prior civacts.

Secondeven if Hegney’s bare statements were supported and accurate, they waald fa
resolve any ambiguity in St. Paul’'s favor because they merely indicatauBs Subjectivantent
years after theateof contracting “[I]t is elementary that the uncommunicated subjective belief
a contracting party is not competent evidence to prove the meaning of the cor8tawatart Title
Co. v. Herbert6 Cal. App. 3d 957, 964 (1970). At best, Hegney’s declaration evidences only
Shapell's subjective, unexpressed intentions, and does not support an interpretation ohtsePy
Orders as incorporating the prior contractslthough the intent of the parties determines the
meaning of the contract, the relevant intent is ‘otoye’—that is, the objective intent as evidenceq

by the words of the instrument, treoparty’s subjective intent.Shaw 58 Cal. App. 4th at 54

(citation omitted)see alsad. at 55 (“Nothing in the patent agreement hints at what the University

now clams was its longneld desire that theatent Policys inventor royalty provision not be
incorporated into the patent agreement.”). Thus;true’ subjectiveintent of the contracting
parties is irrelevant if it remains unexpresstti; see also Beck Wm Health Grp Int’l, Inc,, 211
Cal. App. 3d 1555, 1562 (198%jty of Mill Valley v. Transamerica Ins. C&8 Cal. App. 3d 595,
603 (1979)“While extrinsic evidence is sometimes permissible to ‘determine the meaning the

parties gave to the words’ of a written agreement, an undisclosed unilastenabf the insurer of

21
Case N012-CV-05952LHK
ORDERDENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENTAND GRANTING
DEFENDANTS’ JOINT MOTION FOR SUMMARY JUDGMENT

rc

=




United StatesDistrict Court
For the Northern District of California

© 00 N o o s~ wWw N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o hN WwWN B O

an insurance contract will be deemed ‘immaterial.” (citation omitteldPre, thePurchaseOrders
were formsthat Shapell created, and Shapell clearly knew how to express an intent to incorpo
other contractshePermaGreenchange orders each contain a similarifithe-blank boilerplate
reference to a prior contract, and in each change order Shapell filled in tlantelate of the prior
contract. Seee.g, Ex. 2 at SPM 01554.

For these reasons, St. Paul’s attempt to invoke parol evidence intsofpmterpretation
of the RirchaseDrders is unavailing. The Hegney Declaration and prior contracts provide
insufficient grounds for concluding that Shapell and the subcontractors objectivaljedt® rely
on all of the terms and conditions (and specifically the insurance provisions) ofahequiracts
in the subsequenturchaseOrders.

Because th@urchaseOrdersthatgave rise to Padilla and CBC’s work at the E&jldge
Community Center do not incorporate the contracting parties’ prior contrabtShapell, the
Court concludes that the subcontractors were not contractually obligated to obtaomaddi
insured coverage for Shapell. Accordinghg Defendantnisurers, NSIC and Virginia, had no
duty to defend Shapell as an additional insured in the underlying Calderon procéteiGgrtain
Underwriters 702 F. Supp. 2d at 1174. There is no need for the Court to determine whether {
other exclusions identified by Defendants in the insurance policy apply.

IV.  CONCLUSION

For the foregoing reasons, the Court GRANTS Defendants’ Motion for Sumaodggént
with respect to NSIC and Virginiand DENIES St. Paul’'s Motion for Partial Summary Judgmen
with respect to NSIC and Virginia
IT IS SO ORDERED.

Dated:May 21, 2014 j‘“ H" ML
LUCY HYKOH
United States District Judge
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