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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

AMERICAN SEMICONDUCTOR, INC., an ) Case No.: 12-CV-06138-LK
Idaho corporation, )
) ORDER DENYING PLAINTIFF'S
Plaintiff, ) REQUEST FOR NONPARTIES TSI
) SEMICONDUCTORS AND NORTHALL
V. ) GROUP HOLDINGS TO SHOW CAUSE
)
CALIFORNIA ASSIGNMENTS LLC, a )
California limited liability company; )
DEVELOPMENT SPECIALISTS, INC.,an )
lllinois corporation;and DOES 1 through 10, )
inclusive, )
)
Defendants. )
)

Plaintiff American Semiconduar Inc. (“ASI”) requests thahis Court order non-parties
TSI Semiconductors (“TSI”) and Northall Grotjwldings LLC (“Northall”) (collectively,
“TSI/Northall”) to show cause why they shouldtiiie sanctioned for contempt of this Court’s
April 2, 2013 preliminary injunctin order. ECF No. 79 (“Mot.”)TSI/Northall filed its opposition
to this request on October 10, 2013. ECF No. &pf’n.”). ASlI filed its reply on October 17,
2013. ECF No. 91 (“Reply”). Having considered themissions of the parsethe relevant law,
and the record in this case, theutt hereby DENIES ASI's request.
l. BACKGROUND

ASI’s request for an order to show causeearis the context ain action in which ASI

sued California Assignments, LLC (“CAL"nd Developments Specialists, Inc. (“DSI”)
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(collectively, “CAL/DSI”), alleging that they wiggfully refused to releasor allow inspection of
“nearly $1 million of [ASI's] tangible property, agell as [ASI's] intellectual property reflecting
more than ten years of development.” ECF Blat 3 (ASI's preliminary injunction motior)ASI
sought a preliminary injunction amst CAL/DSI to prevent thefinom “continuing to remain in
the improper possession, custodycontrol of [ASI's] property,’id. at 2, which this Court granted,
ECF No. 45 (Order granting prelinary injunction). ASI’'s request fan order to show cause is
based on TSI/Northall's alleged violation of tipieliminary injunction order. ASI has submitted
two declarations in support of its motion. ENB. 79-9 (Declaration afohn Zarian, counsel for
ASI); ECF No. 79-1 (Declaration of Doug Hackler, President and CEO of ASI). In support of it
opposition, TSI/Northall has submitted one declara(Declaration of David Bridgeford, Chief
Financial Officer of both TSI and Northall). EQ¥. 89-1 at 1. Below, the Court sets forth the
relevant facts as not disputed by geeties, unless otherwise indicated.

ASIl is a semiconductor foundry, and SVTC Tiealogies (“SVTC”) used to operate a plan
located at 3901 North First Street in San JoséfdDaia (the “San JosEacility”). Hackler Decl.

19 3-4. For some time, SVTC acted as A®lisnary supplier ofabrication capacityid., and ASI
stored some of its intellectual property on tools and equipment located at the San Joseldacilit
1 6.1n 2012, SVTC refused to release to ASI @#SI’s intellectual property or other property
unless ASI paid a sum of money iatm ASI disputed that it owedd. {1 10-15.

Subsequently, the San Jose Facility was shut down, and the shut down was “coordina
CAL/DSI as SVTC'’s assignee for the benefit of d@s.” Mot. at 3 (citing Zarian Decl. § 4). ASI
tried to negotiate with CAL/DSI to retrievesiproperty in October 201But CAL/DSI refused to
allow ASI to retrieve, secure, or inspect its pmpeavithout attaching various conditions. Zarian
Decl.| 4; Hackler Decl. 1 15. As a result, ASI filed a lawsuit against CAL/DSI in December 20
in order to resolve the sjpute. Zarian Decl.| 8.

According to ASI, sometime after Novemlder2012, “CAL/DSI” condu@d an auction of

SVTC'’s assets and equipment, and the successfdér for substantiallgll the assets and

1 ASI and CAL/DSI have since reacha settlement and plan to fégoint stipulation for dismissal
of ASI’s action with prejudice. ECF No. 92.
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equipment was TSI. Mot. at 3 (citing Zami Decl. {1 5, 11, noting that a company named
“Telefunken” subsequently changed its namé&$d); Zarian Decl. ExHiit G at 93 (deposition
testimony of CAL/DSI's represeative stating that Telefunkébought the assets that were
auctioned). TSI/Northall claim thgabme of SVTC’s assets and gmuent were in fact sold at a
public auction conducted by DSI in November and December 2012 in two different transactiops.
Opp’n at 3; Bridgeford Decl. §. TSI/Northall, however, contendahneither TSI nor Telefunken
made these purchases. Opp’n at 3, 10; Bridgddexd. § 4 (“TSI was nahe Acquiring Entity”); 1
7 (“Telefunken . . . [washot the Acquiring Entity”) (emphasis ioriginal). Further, while ASI
claims that TSI was formerly known as “Telefunkemid thus implies thdke two are one and the
same companygeeMot. at 1, 2 (claiming Telefunken isgtiormer name of TSI); Zarian Decl.
Exhibit H (Sacramento business press articlengatiat Telefunken changed its name to TSI),
TSI/Northall assert that Telafken is a “separate legal entifyom TSI, but do not address
whether Telefunken was in fact the former nash@&SI. Opp’n at 4; Bridgeford Decl. § 7.

On April 2, 2013, this Court entered itefpminary injunction Order, and enjoined
CAL/DSI and “their agents, servants, employess attorneys, and all thesn active concert or
participation with them,” from taking any onetbk following actions before trial: “(1) Selling,
using, moving, concealing, transferring or otheendssposing of any ASI Inventory or any ASI
Intellectual Property in their possession, custodgontrol; (2) Movingtransferring, disposing,
concealing or otherwise disposing of any equipnoerassets that contained any ASI Intellectual
Property at any time; and, (3) Interfering withgis] retrieval of ASI Inventory, ASI Intellectual
Property and any other ASI property from the Sase Facility at a mutually convenient time.”
ECF No. 45 at 2.

On April 12, 2013, after the preliminary imction was granted, the real property and
facility comprising the San Josadéility was sold at a trustee’s sale conducted at the behest of
Wells Fargo Bank, who was the sesui creditor of SVTC and beneiary under the deed of trust.
Hackler Decl. Exhibit C; Zarian Decl. Exh DBccording to ASI and the testimony of Geoffrey
Berman, who was deposed as CAL/DSI’s represemtaiielefunken created Northall as a “special

purpose entity” in order to buy the San Jose Fgcilitot. at 4; Zarian Dd. Exhibit G, at 93-94,
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96, 108 (testifying that Telefunken bought the lfgcwhich was subjecto the nonjudicial
foreclosure process by Wells Fargmd shortly thereafter transfed title to the property to a
special entity purpose entity it created, Northdl§l/Northall agree that Northall acquired the
facility on April 12, 2013 through ttustee’s sale at the behe$t\Wells Fargo. Opp’n at 4;
Bridgeford Decl. 9.

Before the Court now is ASI's motion for ander to show cause against TSI/Northall,
claiming that TSI/Northall have not comgadievith the preliminary injunction by moving,
transferring, or otherwise dispng of ASI’s intellectual propertgr equipment and tools that
contained or once contained ASI's intellectual propeMot. at 1-2. ASI alsalaims TSI/Northall
interfered with ASI’s retrieval of its inliectual property from the San Jose Facilith.at 1, 13.
ASI asks this Court to order TSI/Northallgbow cause why they should not be sanctioned for
contempt of this Court’s prelimary injunction, and seeks civil otempt sanctions and an award

of reasonable attorneys’ fees and cdstsat 14.

Il LEGAL STANDARD

Civil contempt “consists of a party’s disobedce to a specific and definite court order by
failure to take all reasonable stepishin the party’s power to complyReno Air Racing Ass'n.

Inc. v. McCord 452 F.3d 1126, 1130 (9th Cir. 2006) (citimgre Dual-Deck Video Cassette
Recorder Antitrust Litig.10 F.3d 693, 695 (9th Cir. 19933e also In re Crystal Palace
Gambling Hall, Inc, 817 F.2d 1361, 1365 (9th Cir. 1987) (“Arpen fails to act as ordered by the
court when he fails to take dlle reasonable steps within his powemsure compliance with the
court’s order.”) (citation, quotation marks, agterations omitted). “The contempt ‘need not be
willful,” and there is no good faith exception tethequirement of obediea to a court orderrh

re Dual-Deck Videpl0 F.3d at 695 (citintn re Crystal Palace817 F.2d at 1365).

“Civil contempt sanctions . . . are employfedtwo purposes: to coerce the defendant intg
compliance with the court’s order, and to cangate the complainant for losses sustained.”
Whittaker Corp. v. Execuair Cor®53 F.2d 510, 517 (9th Cir. 1992) (citibgited States v.
United Mine Workers of Am330 U.S. 258, 303-04 (1947)). “Gaally, the minimum sanction
necessary to obtain compliee is to be imposedld. (citations omitted):Unlike the punitive
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nature of criminal sanctions, cidanctions are wholly remediald. (citation omitted). “A court
has wide latitude in determining whether #has been contemptuous defiance of its order.”
Gifford v. Heckley 741 F.2d 263, 26566 (9th Cir. 1984) (citMgebars, Inc. v. Long Bar
Grinding, Inc, 438 F.2d 47, 48 (9th Cir. 1971)). Trial couatso have power to award reasonable]
attorney’s fees and costs against the conteras@r sanction for disobedience of its ordeesry v.
O’Donnell, 759 F.2d 702, 705 (9th Cir. 1985).

“The party alleging civil commpt must demonstrate thaéthlleged contemnor violated
the court’s order by ‘clear and convincing evidenckr’'te Dual-Deck VideolO F.3d at 695
(citing Vertex Distrib., Inc. viFalcon Foam Plastics, Inc689 F.2d 885, 889 (9th Cir. 1982)). “The
burden then shifts to the contemnors to destrate why they were unable to compi§tdne v.
City and County of San Francisc@68 F.2d 850, 856 n.9 (9th Cir. 1992) (citibgnovan v.
Mazzola,716 F.2d 1226, 1240 (9th Cir. 1983)). “They must show they took every reasonable ¢

to comply.”Id. (citation omitted).

[I. ANALYSIS

The Court must decide whether TSI/Nortlsadllleged violations of the preliminary
injunction can serve as an appropeibasis for an order to shaause. The Federal Rules of Civil
Procedure “provide for enforcentesf judgments against non-pias in limited circumstances.”
Peterson v. Highland Music, Ind40 F.3d 1313, 1323 (9th Cir. 199Bursuant to Fed. R. Civ. P.
65(d), an injunction is “binding oplupon the parties to the actionethofficers, agents, servants,
employees, and attorneys, and upon those persons in active compaatiogpation with them who
receive actual notice of the ordey personal service or otherwiseFed. R. Civ. P. 65(d). The
Court must thus resolve, as a threshold mattkether its preliminary janction order binds TSI
and Northall, who were not parties to the actiowhich this Court’s preliminary injunction was

entered. TSI/Northall argue that they are natrizbby the preliminary injunction, and thus cannot

% Fed. R. Civ. P. 71 provides that “when obediencantorder may be lawfully enforced against a
person who is not a party, that person is liablthe same process for enforcing obedience to the
order as if a party.” Fed. R.\CiP. 71. “Rule 71 was intendeddssure that process be made
available against persons who are properly affeloyetiem, even if they are not parties to the
action.” Westlake North Property Owners Ass’n v. Thousand GdsF.2d 1301, 1304 (9th Cir.
1990).
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be held in contempt for violadg its terms, because they were paitties to the action, were not
named in the Court’s preliminary injunction ordand are neither in privity with, nor a successor-
in-interest to, any entitgubject to the injunctiorSeeOpp’n.at 2, 6, 8-10. In contrast, ASI argues
that although TSI and Northall are not namediesuih the injunction aler, they are properly
subject to the injunction becau&g there is “sufficient ‘priity’”” between TSI/Northall and
CAL/DSI, who are bound by the injunction; and(by TSI/Northall are successors in interest “to
the equipment and assets that are subject tmjtngction.” Mot. at 11. Baring in mind that the
movant has the burden of proving conpgroy clear and convincing eviden&®plfard

Glassblowing Co. v. Vanbragt18 F.3d 1320, 1322 (9th Cir. 1997), the Court concludes that A

has not proven by clear and convincing evidgheé nonparties TSI and Northall are bound by the

injunction, as explained belowhtis, the Court DENIES ASI’s request for an order to show cau

A. ASI has not shown clear and convincing evidence that TSI/Northall aided
and abetted CAL/DSI in violating the ijunction, are “legally identified” with
CAL/DSI, or are in “privity” with CAL/DSI.

As stated above, the federalasiof civil procedure “providér enforcement of judgments
against non-parties in limited circumstancé®eterson v. Highland Music, Ind40 F.3d 1313,
1323 (9th Cir. 1998). Pursuant to Fed. R. ®v65(d), an injunctiors “binding only upon the
parties to the action, their officers, agentsyaets, employees, and attorneys, and upon those
persons in active concert or participation wiliem who receive actuaotice of the order by
personal service or otherwise.” Fed. R. Civ. P. 65{H& Ninth Circuit has interpreted this rule to
develop two alternative standards under whicbwt may hold a nonparty in contempt. First, a
nonparty may be held in contempt if the nonparty iatice of the order, and either aids or abets
the defendant in violating the court’s ordenotlegally identified” with the defendar®eterson
140 F.3d at 1323 (citation omitted). Second, the N@ithuit has held that “a decree of injunction
not only binds the [] defendant, baiso those identified with them in interest, in ‘privity’ with
them, represented by them or subject to their cont@éss Plaintiffs v. City of Seatfl855 F.2d
1268, 1280 (9th Cir. 1992) (citation omitted). “PriviggXists when a third party’s interests are so
intertwined with a named partyisterests that it is fair tbold the third party bound by the

judgment against the named party, i.e., to GiBtYNorthall by the injuntton against CAL/DSI.
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United States v. ITT Rayonier, In627 F.2d 996, 1003 (9th Cir. 1980)ivity can also arise if a
third party, here TSI/Northalhad control over the litigatioof the injunction conducted by the
named party, here CAL/DS3ee Montana v. United State=lO U.S. 147, 154 (1979), or if
TSI/Northall’s interests were adequately esanted by CAL/DSI in the injunction proceedings,
see Rayonier627 F.2d at 1003. The Court concludes that 8l failed to meet its burden either
underPetersoror Class Plaintiffs as explained below.

The Court first finds that AlSails to meet its burden undBetersorto prove that TSI and
Northall either aided or abetted CAL/DSI irolating the injunction or that they are somehow
“legally identified” with CAL/DSI.Peterson 140 F.3d at 1323. First, while ASI claims that both
CAL/DSI and TSI/Northall have violated the terms of the preliminary injuncsiee\ot. at 4-
5(CAL/DSI), 12-13(TSlI/Northall), ASI never alies that TSI/Northall aided and abetted or
somehow acted in concert with CAL/DS8hen CAL/DSI violated the injunctiolseeMot. at 11-
14. Rather, ASI argues that “TSI and Northall, ragindividually or in concert, have taken a
number of actions that are atear violation” of the injuniton. Mot. at 12. Second, under the
limited guidance courts have provided regarditmt it means for a nonparty to be “legally
identified” with a party bound by an injunctioASI has not met its burden of showing that
TSI/Northall are legally identified with CAL/DS5ee NLRB v. Sequoia Dist. Council of
Carpenters 568 F.2d 628, 633 (9th Cir. 1977) (“[P]rincipdficers of a labor union are [] legally
identified with it, and thus [are] liable in contptrfor disobeying an ordelirected to the union.”);
United States v. Montgomery Global Advisors LNG. C-04-00733 EDL, 2006 WL 950102 at *2
(N.D. Cal. Mar. 2, 2006) (holding, in case where eamtt order was directed solely to a corporat
defendant, that managing member could be petdonally liable for defendant’s contempt
because he “had and continues to have the atamldégt on behalf of thantity and is therefore
legally identified with it.”);Fid. Nat. Fin., Inc. v. Friedmarv6 Fed. R. Serv. 3d 276 at *13 (D.
Ariz. 2010) (holding thahonparty was not “legally identified” with the party bound by court orde
for contempt purposes because the plaintiff hacgshotvn that the nonparty was at the very least
either “legally responsible for ¢haffairs of” the party bound or thia¢ “had and continues to have

the ability to act on [his] behalf”). Here, AB&s not shown that TS®lbrthall are the managing
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members or principal officers of CAL/DSI, or thESI/Northall act on behalf of CAL/DSI in some
legal capacity.

Second, the Court finds that Afails to meet its burden und€tass Plaintiffs ASI has not
presented any evidence, let alatear and convincing evidenceathr SI/Northall were somehow
represented by CAL/DSI, were subject to CBBI’s control, had control over the litigation
between CAL/DSI and ASI, or had their intst®represented by CAL/DSI when this Court
entertained the parties’ arguments before emgetie preliminary injurtcon order. Nor is the
Court convinced by ASI’s claim that there isifficient ‘privity”” between TSI/Northall and
CAL/DSI because there was anitgment of interest between TSI and CAL/DSI at the time whe
CAL/DSI transferred the assetsisgue to TSI.” Mot. at 11. ASupports this argument by noting
that “CAL/DSI wanted to transfer the assetsrfmnetary consideration afiél (and its affiliates)
wanted to acquire the assets in question. . .] {thesaction [] resulted ia mutual benefit to both
sides.” Reply at 6. As a preliminary matter, itiisclear precisely whatsset transactions ASI
refers to here in attempting to establish pyividlowever, in its “factual background” section, ASI
cites two key transactions: (1) TSI's allegedghase of substantially all of the assets and
equipment at the San Jose Facility sometufiter November 1, 2012 from CAL/DSI, Mot. at 3,
and (2) Northall's purchase of the real property comprising the San Jose Facility on April 12,
Mot. at 4. As explained below, the Court finds theither transaction suffices to establish privity
between TSI/Northall and CAL/DSI.

First, the Court addresses #dae of substantially all the S equipment and assets which
occurred sometime after November 1, 28The first hurdle ASI faces when attempting to
establish privity through thisansaction is that ASI has ngtoven by clear and convincing
evidence that TSI was the entity that made plhichase. ASI's motion states, “CAL/DSI sold
substantially all of thequipment at the San Jose Facilityf®l.” Mot. at 3. ASI supports this
argument by claiming that Telefunken successfullyfbr and purchased the equipment, and tha

Telefunken was simply TSI's former nan&eeZarian Decl. Exhibit G at 93 (deposition testimony

% While TSI/Northall claim this transfer afssets and equipment occurred in two separate
transactions, one in November 2012 and theroih December 2012, this difference does not
change the Court’s analysis.
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of CAL/DSI’s representative staty that Telefunken bought the asdbit were auctioned); Zarian
Decl. § 11 (citing Zarian. Decl. Exhibit H (Saanento business press article noting that
Telefunken changed its name to TSI) for thepasition that Telefunken changed its name to
TSI)* Mot. at 1, 2 (claiming Telefunken was therfer name of TSI). ASI further notes that
Telefunken and TSI “shar[e] a common busireddress,” Reply at ®ut does not cite any
evidence in support. In contrast, TSI/Nortl@dlim that neither Telefunken nor TSI was the
acquiring entity. Bridgeford Decfl 4,7. And TSI/Northall igeatedly assert & Telefunken is a
“separate legal entity” from TSOpp’n at 4; Bridgeford Declatian 7, though they never addres
or rebut ASI’'s assertion that TSI was fortgeknown as “Telefunken.” Given these conflicting
assertions and evidence, the Gdinds that even if the Couwtere convinced that Telefunken
made the purchase, ASI has not submitted cleducanvincing evidence that Telefunken was in
fact the former name of TSI such that Telefurikgurchases were really TSI’'s purchases. ASI’'s
sole evidence in support ofelineage between Telefunken and & news article which may
contain incorrect fact$See Zarian Decl. Exhibit H (Sacramenbosiness press article noting that
Telefunken changed its name to TSI).

Nonetheless, even assuming ASI has pndweclear and convincing evidence that TSI
bought the assets in question, @aurt concludes that ASI's “pity” argument would fail for a
second reason. In the Ninth Circuiteth is no law that holds that a maeéransfer ohssets such as
the one in this case creates fiyioetween two parties for powses of holding a nonparty bound tc
an injunction. While ASI citedmerican Equipment Corp. v. Wikomi Mfg. (880 F.2d 544 (7th
Cir. 1980), for the proposition that “two companaes in privity when one sells corporate assets
subject to the imjnction to another,5eeMot. at 10, that case did nsb hold, as the “factual
determination of privity [was] not before [the court] for decisicdnierican Equipmen630 F.2d
at 546 n.1. Rather, themerican Equipmertourt only reached a “tentaé conclusion” that there

was “sufficient continuity in property ownershapd personnel” betweenettldefendant corporation

* TSI/Northall object to Zarian’ecitation of information in the Sacramento business article on the

basis of speculation, lack ofigenal knowledge, and hearsay. Qpgat 16 (Objection Number 18).
The Court SUSTAINS the objection because Zariagt#tal of the statemémin the article is
hearsay. Fed. R. Evid. 801.
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and its predecessor company based on the travfdtes predecessor’s assets such that there wa
privity between them.d. Thus,American Equipmetst statement was dicta, not a holdiBuit

even viewingAmerican Equipmerds persuasive authority for theoposition that a transfer of
assets can create “pity’ between two entitieghe Court is not convinced by ASI’'s argument
becausédmerican Equipmens materially distinguishable from the instant case, as explained
below.

Notably, ASI represents CAL/DSI as havingeln the “assignee for the benefit of [SVTC'’s
creditors” when SVTC was dissolved. Mot. atiider well settled common law, an assignee wh
serves this function temporarily attains “title”at of the liquidating compay’s assets in order to
sell off the assets for the benefit of the creditGtark v. Williard, 294 U.S. 211, 214 (1935);
Dambmann v. Whitel8 Cal. 439, 450 (1874). Thus, the Casgsumes that CAL/DSI had title of
SVTC'’s assets and equipment, whiclsupported by evidence in the recd®éeZarian Decl.
Exhibit G at 239 (deposition testimony of CAL/DSte&presentative statirtat the “assignee” had
received title to SVTC’s assets). As assigiesas CAL/DSI’s job to auction off SVTC'’s assets
and equipment in order to satisfy SVTC’s credit The Court finds thany asset transaction
between CAL/DSI and TSI made as part of #ustioning process cannot serve as the basis for
establishing privity between CAL/DSI and TSI. Thledecause this factual scenario is sharply
different from the facts idmerican Equipmentn American Equipmenthe court found privity
because there was a wholesale dinelct transfer of assets froone company who used those
assets to another company who was using thayesaene assets such that the second company
was basically continuing the business of the first compamerican Equipmen630 F.2d at 546
n.1. Indeed, thdmerican Equipmerdourt emphasized the “suffemt continuity in property
ownership and personnel” between the t@mpanies as important to its reasonidg. seealso

Brunswick Corp. v. Chrysler Corp408 F.2d 335, 338 (7th Cir. 1969) (holding ttaéct transfer

> TheAmerican Equipmertourt reached this tentative conchrsin the context of a case which
required the court to decide whether a conseate, which adjudged a patent to be valid and
infringed and which was entered between the guesgsor company and the plaintiff, would be reg
judicata on the instant patent infringemelaim against the defendant corporatilwh The court’s
holding was that the consent decree could be aedaesk judicata effect on the instant claim
between the plaintiff and the defendddt.at 545.
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of all business assets from predecessor cagnpdno conducted a certain business to successor
company who conducted same business meantssarogas in privity with predecessor with
respect to consent decree entered agaiestepgessor for res judieapurposes, and noting
“Chrysler purchased from The West Bend Compthe entire business thats devoted to the
production of ‘Tiger Shark 800’ outboard motorgldhe inboard-outboard stern drives used with
such motors. Furthermore, The West Bend Compa. . transferred both its manufacturing and
sale facilities and alsasifpersonnel to Chrysler. It follows tHahrysler does stand in the shoes of
The West Bend Company with respecthiie decree.”). Here, in contrastAmerican Equipment
andBrunswick CAL/DSI’s position as an assignee for thenefit of SVTC’s creditors means that
there was ndlirect transfer of assets from a company thetually used the assets to a successor
company that would also use the assets iméasi business capacity such that the successor

company was basically “standing in the shoeghefsuccessor company. Rather, the transfer of

assets occurred through an intediary, CAL/DSI, who simply transferred the assets from SVTQ

to TSI as part of an auctioning process on batdfaVTC's creditors. There is nothing in the
record which leads this Court to conclude th&t was standing in the shoes of CAL/DSI as a
result of the transfer of assetius, this case is materially tiiguishable from those cases which
conclude that privity can be estabksl based on a “trafes of assets.”

The Court further notes thiatis unconvinced by ASI's argoent that there is privity
between CAL/DSI and TSI because they hadytadd interests” when the asset transaction
occurred. Mot. at 11. To find privity simply becauls®h parties mutually benefited from the asse
transfer would create a rule that privity is established whenever parties engage in a mutually
beneficial business traastion. Under such a rulell entities that transaetith parties bound by an
injunction would presumably be bound by the infimt. Such a rule does not comport with the
Supreme Court’s instruction thedurts may not extend the reach of an injunction “so broad as t
make punishable the conductpErsons who act independenthydavhose rights have not been
adjudged according to lawRegal Knitwear Co. v. NLRB24 U.S. 9, 13 (1945%ge also Lynch v.
Rank 639 F.Supp. 69, 73 (N.D. Cal. 1985) (“to be sabjo the Court’'santempt powers, there

must at the very least exissaongidentity of interests betweehe enjoined defendant and the
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would-be contemnor . . . there must exist a camafity of incentives and motivations between th
[two parties]. Plaintiffs have nd@ no real showing that the intsts and motivations of the [two
parties] are identical, or evaverlapping.”) (emphasis added). Friedman 76 Fed. R. Serv. 3d
at *13 (holding that a mere “busss relationship does not transkae finding that [non-party] is
legally identified with [the party bound by theder] for contempt purposes”). ASI cites no case
law which holds that a transfer of assets likedhe in this case suffices to prove that a third
party’s interests are so alignedtiwthe party bound by a judgment subht it is fair to hold the
third party bound by the judgment. Nor has tleei€ found any law holding that a transfer of
assets from an assignee to buyers for the pugfcsgaining money for editors creates privity
between the assignee and the buyer. AccorditigdyCourt finds thatrey alleged alignment of
interests between CAL/DSI and TSI during the ags@tsaction is insufficient to constitute privity
in this case.

Finally, the Court holds thateélrsame reasoning applies witlspect to the sale of the San
Jose Facility to NorthalgeeMot. at 4 (“CAL/DSI caused the repfoperty and facility comprising
the San Jose Facility to be sold”). Again, there, CAL/DSI simply functioned as an intermediar
assignee to the property, and no privity washdistaed between CAL/DSI and Northall based on
this transfer of property.

In sum, the Court finds that ASI has fdilt®s make the requisite showing either under

Petersoror Class Plaintiffsregarding why TSI and Northadhould be bound by the injunction.

B. ASI has not shown clear and convincing evidence that TSI and Northall
are “successors in interest” to CAL/DSI.

The Court now addresses ASI’s alternaavgument that TSI/Northall are bound by the
injunction because they are “sucsas in interest,” Mot. at 1 And concludes that ASI’s argument
fails.

The Supreme Court has held that “[s]Juccesamd assigns may [] be instrumentalities
through which [a] defendant [who is bound by an drdeeks to evade [the] order or may come
within the description of persons attive concert or participationitlv them in the violation of an
injunction. If they are, by that fact they ar@ibght within scope of contempt proceedings by the
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rules of civil procedure . . Regal Knitwear324 U.S. at 14 (referring to Federal Rule of Civil
Procedure 65(d) which states that injunction orthérd only the parties arttieir officers, agents,
servants, employees, and attorneys, and thosetive concert or participation with theirgee
alsoRed 1 Investments, Inc. v. Amphion Intern.,lNid. CV-06-279-LRS, 2007 WL 3348594 at
*2 (E.D. Wash. 2007) (citinegaland holding that “successorsinterest tgarties bound by the
order” can be held in cvcontempt of the orderfFilmKraft Productions India Pvt Ltd. v.
Spektrum Ent., IncNo. 2:08-CV-1293 JCM GWR011 WL 2791477 at *1 (D. Nev. 2011)
(same).

Here, ASI does not argue that, unBegal TSI/Northall are successors in interest to
CAL/DSI — theparty bound by the order — by virtue of trect that CAL/DSI has sought to evade
the injunction through TSI/Northall or becausd/N®erthall acted in cocert with CAL/DSI to
violate the injunctionRega) 324 U.S. at 14. Rather, ASI states in a conclusory fashion that
“TSI/Northall is a successor in interest to Hesets and equipmethiat are subject to the
injunction. There is no dispute hearat TSI acquired most of thesets that were located at the
San Jose Facility [] and which contain or onoatained ASI’s intellectual property.” Mot. at 11
(emphasis added). This statement is the entiyenaent ASI offers in support of the notion that
TSI/Northall should be bound by the injunctionsascessors in interest. Presumably, ASI intend
to argue that TSI/Northadlre successors in interéstCAL/DS] rather than “to the assets and
equipment,” by virtue of the alleged purchasasdets and equipmendm CAL/DSI. Although it
is unclear precisely what “assets and equigim&sl refers to, the Court assumes that ASI
references the sale of SVTC'’s assets aquipment sometime after November 1, 20B2cause
ASI claims that TSI, and not Northall, made this purchsseMot. at 3, the Courconcludes this

argument does not provide a basis to find Mathall was a successor intarest to CAL/DSI.

® No Ninth Circuit cases havelied on this holding iRegalto find successor liability in the
contempt context.

" ASI does not reference the reabperty sale of the San JosachHity in making this argument
because when discussing the assets, it states,e€ o dispute here that TSI acquired most of
the assets that wereclated at the San JoBacility.” Mot. at 11.
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Thus, the Court restricts its analysis to whether ASI has shown that TSI was a successor in ir
based on this transaction. As explained belowvGburt finds that ASI's argument fails. As such,
neither Northall nor TSI can be bound by the injiorcas successor in interest to CAL/DSI.
There is no Ninth Circuit case law holding thahparties are deemaealbe “successors in
interest” to a party bound by an injunction, andstthat the nonpartiese bound by the injunction
themselves for contempt purposes, when the nonparty purchases assets from an enjoined p&
However, there is some case law suggesting ttrahafer of assets caneate “successor liability”
in other contexts. For example,@olden State Bottling Co. v. NLR&L4 U.S. 168 (1973), which
ASI cites, Mot. at 10, the United States Supr&oart held that a company that purchases the
assets of another company who is liable utigdemMNational Labor Relatis Act may be liable
under the NLRA as a successor employer if the ssoras the “continuing business enterprise” g
the first employerld. at 180. There, Golden State Bwitf Company had dischargedaes
employee for engaging in protected unamtivities in violation of the NLRAILd. at 170. The
National Labor Relations Board ordered the comypand its “successorsi@d assigns” to reinstate
the employee with backpalg. at 171. Subsequently, Golderatt Bottling Company sold its
entire business to All American Beverages,,laad the employee initiated a backpay liquidation
proceeding before the NLRB against both compatdedhe NLRB found that All American was
a successor in interest that was requireditestate the employee and was jointly and severally
liable with Golden State Bottlg Company for the backpay awaldl. at 171-72. The Ninth Circuit
upheld the NLRB'’s finding, and the Unit&tates Supreme Court affirmeéd. at 172. Critically,
the Supreme Court rejected All A&smcan’s argument that Fed. ®iv. P. 65(d) barred enforcement
of the NLRB'’s order againstsauccessor, holding that “a bohde purchaser, acquiring, with
knowledge that the wrong remains unremediedethploying enterprise which was the locus of
the unfair labor prdce, may be considered in privity thiits predecessor for purposes of Rule
65(d).” Id. at 180. There is also out ofcilit authoritysuggesting thatuccessor liability can be

found in similar circumstancess those presented@volden Statgi.e., where the successor bough

8 ASI citesGolden Statéor the proposition that 4] successor in interest is subject to an injunctig
entered against his predecessor.” Mdtl0. However, as explained abo@®|den Stateloes not
stand for any such broad proposition.
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the entire business directly from the predecessor comBaeyHerrlein v. Kanaki$26 F.2d 252
(7th Cir. 1975) (holding, in casevalving direct transfer of all gbredecessor company’s assets t(
successor company, that successor in intecedt be held in contempt foviolating an injunction
entered against the predecessor company, but tdlyrfanding no successor liability in the case at
hand because the transfer of assets mat made to evade the injunction).

Here, for substantially the same reasonfiasd set forth above as to why ASI's “privity”
argument fails, the Court concludes that ASI'sctssor in interest” argument fails. This case is
materially distinguishable from cases l&elden Stat@andHerrlein because those cases held that
the buying entities could be considered “succesadrdgerest” subject tan order or injunction
that bound their predecessorsituations where the success$@d bought the entire business
directly from the predecessor compdhgt was using the business assets. Here, even assuming
ASI has proven with clear and convincing evidetinag TSI was the entity that bought the assets

CAL/DSI’s position as an assignee for the ber@f&VTC’s creditors means that there was no

transfer of assets from a company that actuabd the assets to a successor company that would

also use the assets in a ganbusiness capacity. Rather, thensfer occurred through an
intermediary, CAL/DSI, who merely transferree thssets from SVTC to TSI as part of an
auctioning process for the benefit of SVTC’s credifors.

The Court finds further support for its conclusioriwo other respects. ii&t, it is supported
by the Supreme Court’s reasoning3dnlden Statéhat a company could gnbe brought within the
scope of Fed. R. Civ. P. 65(@3 a successor interest undeRegalif it was substantially the same
business enterprise as the predsor company, i.e. a “continuing mess enterprise,” such that
there was a “relationship dependence” between the tv@@olden State414 U.S. at 180. The
Court’s reasoning suggests that some kind ofectmsnection or relati@hip is required to
establish successor liability. Inetltase at hand, while there is @Bf argument i there is a
relationship of dependence betweWiTC and TSI, given that T@llegedly bought substantially

all of SVTC’s assets and equipment, thereashowing of any sort of dependence between

® The Court also notes that the factGaflden Statare highly specific to the labor context, and the

Court has found no cases which apBlyiden Statéo find successor liability outside of the labor
and employment context.
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CAL/DSI and TSI. Second, theo@rt’s finding is supported byguage in the Supreme Court’s
Regaldecision which suggests that a transfer of assets creates succesggrdidpiin situations
where the transfer afssets has been madeorder to evadan injunctionSee Regal324 U.S at
14-15 (“Not only is such an injunction enforcilidg contempt proceedinggainst the corporation,
its agents and officers and those individuals asstiatth it in the conduaf its business, but it
may also, in appropriate circumstances, be eatbagainst those to whatime business may have
been transferred, [] as a meangwding the judgment . . .’id. at 14 (“[s]Juccessors and assigns
may [] be instrumentalities tbugh which [a] defendant [who is bouby an order] seeks to evade
[the] order . . . If they are, by that fact theme brought within scope ebntempt proceedings by
the rules of civil procedure .”). Here, CAL/DSI could not haveansferred the equipment and
assets to TSI as a means to evade the judgnmeeause the transfer occurred in late 20&&re
the April 2, 2013 injunction waentered by this Couidee Herrlein526 F.2d at 255 (holding that
direct transfer of all of predecessor company&etsto successor did moean that successor in
interest could be held in carhpt for violating injunction dered against predecessor because
transfer of assets occurrbdforeentry of the injuntton and thus could not have been a means
used by the predecessor to evadgritijunction). Overall, the Coucbncludes that the transfer of
assets between CAL/DSI and TSI does not suffiggawe that TSI is a “stcessor[s] in interest”
to CAL/DSI.™

Because this Court finds that ASI has not shown clear and convincing evidence that
TSI/Northall either aided and abett CAL/DSI, are “legally identiéd” with or in privity with
CAL/DSI, or are successors in interest to CAL/DSI, the Court holdg BidNorthall are not

bound by this Court’s preliminary injunction. As such, the Court need not reach the question

0 TSsI/Northall cite a rule thaisset purchasers are not liablésagcessors in interest” for the
seller’s debts and liabilitiesnless one of four exceptiong@ies. Opp’n at 9-10 (citingouisiana—
Pacific Corp. v. Asarco, Inc909 F.2d 1260, 1263-64 (9th Cir. 199@yerruled on other grounds
by Atchison, Topeka and Santa Fe Ry. Co. v. Brown & Bryant 15@.F.3d 358 (9th Cir. 1997),
andGee v. Tenne¢c®15 F.2d 857 (9th Cir. 1980)). However, thite is inapplicable here becaussg
these cases apply this rule eitlin the context of holding astessor company liable for products
liability or in the context of deciding thiesue of corporate successor liability under the
Comprehensive Environmental Response, Cosgagon and Liability Act of 1980. TSI/Northall
cite no cases which apply thideun the context of deciding velther a nonparty can be held in
contempt for violing an injunction.
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whether TSI/Northall received actual notice of itljenction order or actually violated the terms o
the injunction ordethrough their actionsSeeFed. R. Civ. P. 65(d)(4)njunction orders bind

“only the following who receivactual notice of it . . .”)Reno Air Racing452 F.3d at 1130
(holding that civil contempt “comsts of a party’s disobedienceacspecific and definite court
order by failure to take all reasonable stepthin the party’power to comply.”)

The Court notes here that in reaching its sleqi it has not ignored ASI’s allegation in its
briefing that it would be unfair tet TSI/Northall off the hook ithis case when TSI/Northall was
aware of the injunction and movesisats subject to the injunction aitthe San Jose Facility, thus
interfering with ASI’s retrieval of assets thaty have containedsiintellectual propertySee
generallyMot. and Reply. Even assuming that Afls proven that TSI/Northall knew about the
injunction and moved the assets in questfsych a showing is simply not enough under the cag
law to hold a nonparty bound by an injunction withawhowing of privity or active concert with
the bound party, as discussed above. Further, Willeclaims TSI/Northall acted unfairly by not
intervening in the action to attain clarificatisnether TSI/Northall were subject to the injunction
before allegedly violating its terms, Reply at 4-5, ASI's argument is foreclosed by Supreme C
law. In Martin v. Wilks 490 U.S. 755, 763 (1989), the Supreme Cbeald that the fact that a third
party, such as TSI/Northall, knew of an existiag/suit but deliberately chose not to intervene
does not mean that he is bound by the judgmem.Gdurt held that the third party is under no
obligation to intervene, and thidie prior judgment is simply voials to the non-joined third party.
Id. at 762-65.

V. TSI/NORTHALL'S OBJECTIONS TO ASI'S DECLARATIONS

ASI submitted two declarations in supporttsfmotion. ECF No79-9 (Declaration of
John Zarian); ECF No. 79-1 (Decétion of Doug Hackler). TSI/Nthall present 45 objections to
various parts of the Zarisand Hackler declarationSeeOpp’n. at 11-25. However, TSI/Northall
provide no argument or explanation in suppomf of their objectionsld. When faced with

similarly boilerplate objectionithout supporting explanationsourts have held that it would

' Northall claims that it made “extraordinary effrto cooperate with ASI and to allow ASI to
remove any equipment that may contain ASltgliectual property from the San Jose Facility.
Opp’n at 1, 4-5.
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“not address boilerplate evidentiary objectitmst the parties themselves deem unworthy of
development./Amaretto Ranch Breedables v. Ozimals,,|1867 F.Supp.2d 1080, 1092 (N.D. Cal.
2012) (summarily overruling the objectionsge also Californians for Disability Rights, Inc. v. C3
Dep'’t of Transp.249 F.R.D. 334, 349-50 (N.D. Cal. 2008) (overruling defendants’ evidentiary
objections where objections were “simply boilerplated include absolutelyo explanation as to
why the testimony in question is objectionable. The summary, vague nature of these objectio
grounds alone for the court to deny them. . . . The Court declinesfémaldets’ invitation to
analyze objections that defendants did not théraséother to analyze, and the objections are
overruled on those grounds aloneDykes v. Wal-Matrt, In¢c222 F.R.D. 189, 199 (N.D. Cal.
2004) (“Defendant’s attempt to assert thegedons without providig any individualized
discussion is procedurally defective. The objewitherefore merit summadenial on the ground
that they are unduly vague.mtys. Actively Living Indep. & Free v. City of L,..No. CV09-
287CBM (RZX), 2011 WL 4595993, at *8 (C.D. Cal. Feb. 10, 2011) (summarily overruling
objections while holding théfi]t is not the Courts responsibility to attempo discern the City’s
grounds for objecting to evidence submitted by Pl#svhere the City merely repeats the same
categorical objections bprovides little to no explanatias to why the subject evidence is
objectionable.”) This Court agrees with these other courts that this Coottabligated to rule on
a party’s objections when thatrpaprovides no argument or anabysegarding those objections.
Accordingly, the Court OVERRULESIaf TSI/Northall's objections.

Further, the Court notes thatvould overrule TSI/Northall'®bjections as moot anyway,
as the Court does not rely, irsadving this motion, on the materia which TSI/Northall objects.
Thus, the Court also OVERRULES all of thgeattions, except Objection Number 18, as moot.
The Court already SUSTAINED Objection Number 48 suprgage 9 n.4.

VI.  CONCLUSION

For the foregoing reasons, the Court DENASS'’s request for aorder to show cause.

Because the Court finds no basis to issue contsargtions against TSI/Northall, the Court also

DENIES ASI's request for sanctions against Neithall and for reasonable attorneys’ fees.
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IT IS SO ORDERED. H. p g
Dated: October 31, 2013 .

LUCY H. KGR

United States District Judge
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