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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
s 10 SAN JOSE DIVISION
c
s 11 ELIZABETH PARK, et al, )  CaseNo.: 5:12cv-06449PSG
53 )
30 12 Plaintiffs, ) ORDER RE: DEFENDANTS’
8"‘6 V. ) MOTION TO DISMISS, MOTION
20 13 ) FOR MORE DEFINITE
8 WELCH FOODS, INC, ) STATEMENT, AND MOTION TO
apS 14 ) STRIKE
B e Defendant )
§E 15 ) (Re: Docket N0.20)
0w
g g 16 DefendanWelch Foods, Inq*Welch’) movesto dismiss the complainupsuant to
2%
> % 17 Fed.R. Civ. P 12(b)(6), for a more definite statement pursuant to Fed. R. Q&(e},and to
o
L 18
strike pursuant to Fed. R. Civ. B2(f). Class representatives for Plaindiflizabeth Park and
19
20 Carolyn Otto oppose. On August 13, 20t® parties appeared farhearing.Having reviewed
21 the papers and considered the arguments ofsebun
22 Welchs motion to dismiss iISRANTED with limited leave to amend
23 Welch’s motion for a more definite statemenbDENIED-AS-MOOT.
24 Welch’s motion to strike iIDENIED-AS-MOOT.
25
26
27
28
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|. BACKGROUND

Defendant Welch Foods, Inc. is a Massachusetts corpofaamquartereth Concord,
MA.' Welch produces food and beverage products as the “food processing and marketing ar
the National Grape Cooperative AssociatiénPlaintiffs Park and Otto are residents of Los Gato
and San Jose, respectively, who have purchased Welch food products over the lastdaur year
excess of $28.

Plaintiffs initially filed a class action complaint on December 20, Z0P2aintiffs later
amendedheir complaint on two occasions — first on January 30, 2013, and later on April 23 20
Defendants responded with a motion to dismiss on June 3,°2013.

In the operative second amended complaint (“SA@&)ntiffs allege Welch’s package
labeling is “misbranded” because it is unlawful and misleading. Specifi@dintiffsbring
claims for (1) violation of California’s Unfair Competition Law (“UCL"), CaliforniauBiness and
Professions Code 88 17280seq,. for unlawful, unfair, and fraudulent business acts and practic
(claims 1, 2, and 3); (2) violation of California’s False Advergdiaw (“FAL”), California
Business and Professions Code 88 17/@@q, for untrue, as well as misleading and deceptive,
advertising (claims 4 and 5); (3) violation of the Consumer Legal Remedi¢¥CARA”),

California Civil Code 881756t seq(claim6); and (4) restitution based on unjust

enrichment/quastontract (claini).”

' SeeDocket No. 1 at 1 28.

? Sedid. at 11 2829.

¥ Seeid. at 11 2627.

* Sedd.

> SeeDocket Nos. 9 and 12.

® SeeDocket No. 17.

" SeeDocket No. 12 at 1 139-49 (claim 1), 120-58 (claim 2), 183-89 (claim 3), 190-97 (claim
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IIl. LEGAL STANDARDS
A. Motion to Dismiss

A complaint must contain “a short and plain statement of the claim showing that the plg
is entitled to relief.? If a plaintiff fails to proffer “enough facts to state a claim to relief that is
plausible on its face,” the complaint may be dismissed for failure to state a clainwhioh relief
may be granted.A claim is facially plausible “when the pleaded fadtoontent allows the court
to draw the reasonable inference that the defendant is liable for the miscondect. 4fle
Accordingly, under Fed. R. Civ. P. 12(b)(6), which tests the legal sufficiency ofihesalleged
in the complaint, gmissal‘can ke based on the lack of a cognizable legal theory or the absenc
sufficient facts alleged under a cognizable legal thebry.”

On a motion to dismiss, the court must accept all material allegations in the complaint
true and construe them in the light most favorable to the non-moving'paFhe court’s review is
limited to the face of the complaint, materials incorporated into the complaint bynede and
matters of which the court may take judicial notite-lowever, the court need not accept ae tr

allegations that are conclusory, unwarranted deductions of fact, or unreasoreablecied”

198-205 (claim 5), 206-18 (claim 6), and 219-23 (claim 7).

8 Fed. R. Civ. P. 8(a)(2).

° Bell Atlantic Corp. v. Twomb}\650 U.S. 544, 570 (2007).

19 Ashcroft v. 1gbgl556 U.S. 662, 663 (2009).

1 Balistreri v. Pacifica Police Dep/©01 F.2d 696, 699 (9th Cir. 1990).

12See Metzler Inv. GMBH v. Corinthian Colls., [r#40 F.3d 1049, 1061 (9th Cir. 2008).

* See idat 1061.

14 See Sprewell v. Golden State Warrjd@86 F.3d 979, 988 (9th Cir. 2001¢esalso Twombly
550 U.S. at 561 (“a wholly conclusory statem;xrfth claim will not survive a motion to dismiss).
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“Dismissal with prejudice and without leave to amend is not appropriate unless it is
clear. . . that the complaint could not be saved by amendn&nt.”
B. Rule 9Ab)

Claims sounding in fraud or mistake must additionally comply with the heightened pled
requirements of Fed. R. Civ. P. 9(b) by pleading with particularity the citamces surrounding
the fraud or mistaké® Rule 9(b) applies to the state claimssaue here as they involve allegation
that consumers were mislétl.To satisfy the heightened standard under Rule 9(b), allegations
must be “specific enough to give defendants notice of the particular misconddaitisvhileged to
constitute the fraud charged so that they can defend against the charge and noy jhsit deey
have done anything wrond® This includes “the who, what, when, where, and how of the
misconduct charged® Thus, claims sounding in fraud must allege “an account of the pilame,
and specific content of the false representations as well as the identitiegpaftias to the
misrepresentations’® The plaintiff must set forth what is false or misleading about a statement
and why it is false
C. Motion to Strike

Upon motion or on its own, the court may strike from a pleading “any redundant,

immaterial, impertinent, or scandalous mattér.The purpose of Rule 12(f) is to “avoid the

1> Eminence Capital, LLC v. Asopeon, |r216 F.3d 1048, 1052 (9th Cir. 2003).
16 Seekearns v. Ford Motor C0567 F.3d 1120, 1124 (9th Cir. 2009).

17 SeeJones v. ConAgra Foods, In€12 F. Supp. 2d 889, 902 (N.D. Cal. 2012).
18 Semegen v. Weidnet80 F.2d 727, 731 (9th Cir. 1985).

9Vess v. CibaGeigy Corp. USA317 F.3d 1097, 1106 (9th Cir. 2003).

20 Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (per curiam) (internal quotations
omitted).

?LIn re Glenfed, Inc. Sec. Litigd2 F.3d 1541, 1548 (9th Cir. 1994) (en banc).
22 Fed. R. Civ. P. 12(f).
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expenditure of time and money that must arise from litigating spurious issuepbégsing wih
those issues prior to triaf* The court must view “the pleadings in the light most favorable to th
non-moving party, and the information will not be stricken unless it is evident thatnbhsesaring
upon the subject matter of the litigatioff.“Any doubt concerning the import of the allegations t
be stricken weighs in favor of denying the motion to strfke.”
D. Motion for More Definite Statement

Fed.R. Civ. P. 12(e) provides that a party may move for a more definite statement whe
pleading is so vague and ambiguous that the party cannot reasonably prepare a f@¢monse
proper test in evaluating a motion under Rule 12(e) is whether the complaint provides the
defendant with a sufficient basis to frame his responsive pleadihgs.”

lll. DISCUSSION

Welch claims Plaintiffs’ complaint sounds in fraud and therefore the heighpéeading
standard of Rule 9 appliests motionis directed towards eliciting dart and plain statement
detailing Plaintiff$ allegations. Welch is aftéihhe who, what, where, when, and how surrounding
thecircumstances in whicRlaintiffs were misled It bewails the length and disorganization of
Plaintiffs 233 paragraptcomplaint distributed across 39 pagésielch points out portions of the
comphintaregenerously ad blindlyappropriated from similar complaints fil@athis district At
bottom Welchwants to know what conscious choices Plaintiffs made at specific markets on

specific dates. Welcturthermoves the court to cut the filuiatit believes hangs frorthe

23 Fantasy, Inc. v. Fogerfy984 F.2d 1524, 1527 (9th Cir. 1993)

24 Cal. Dept. of Toxic Substance&dl7 F. Supp. 2d 1028, 1033 (C.D. Cal. 2002).

2 |n re Walmart Stores, Inc. Wage & Hour Liti05 F. Supp. 2d 609, 614 (N.D. Cal. 2007).
%6 Federal Sav. & Loan Ins. Corp. v. Musacc®5 F. Supp. 1053, 1060 (N.D. Cal. 1988).
2" Plaintiffs point out that its complaint is actually a few paragraphs shortéodufrmatting
error in theSAC. .
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complaint and suggests a page limitis appropriate. IndependentiyWelch alsanoves the court
to dismiss Plaintiffs’ claim for restitution with prejudibecaus&Velch claims restitution
constitutes a remedy, not a cause of action

Plaintiffs’ respnd that not all of the UCL claims must be plead with particularity. In
particular, Plaintiffs point out that it has a claim under the unlawful prong of@ig &hd on that
basis, is not required to meet the heightened Rblepfeading standardsr all of its claims®®
Even so, Plaintiffs claim that all of their allegations within the SAC do in fact meet tieufzaity
requirements of Rul®(b).*® They point to four violations of specific sections of California’s
Sherman Law:

1. “No sugar addedStatements on Welch’s 100% juice and 100% grape juice products

which contain concentrated fruit juice and/or do not carry the appropriate mhisclai
language as required by 21 C.F.R. §101.60(c)(Zf(v).

2. “All natural’ statements on each of Welch’s “naturaffreads which contain unnatural
and manufactured ingredients.

3. “No artificial flavors statements on Welch’s grape jelly which is made with high
fructose corn syrup?

4. “High in antioxidants” statements made in identical fashion on Welch’s Light&@d
Grape and White Grape beverages in violation of §21 C.F.R. §1¥1.54.

The parties alstundamentally dispute how the Ruléb®standards apply tine balance of

28 SeeDocket No. 12 at 1 8 (“Identical federal and California laws regulate the carftiabiels on
packaged foods. The requirements of the federal Food, Drug & Cosmetic Act'F€re
adopted by the California legislature in the Sherman Food Drug & CioSlnaet
(the'ShermanLaw’). California Health & Safety Code 8 1098#5,seq. Under FDCA section
403(a), food is ‘misbranded’ if ‘its labeling is false or misleading in any pdati¢ or if it does not
contain certain information on its label or in its labeling. 21 U.S.C. § 343(a).”)

29 SeeDocket No. 19 at 1 n.1 (“Plaintiffs have adequately pleaded all of their cleitimshe
required degree of detail demanded by Rule 9(b).”).

%9 seeDocket No. 12 at 1116, 62-69.
3L see idat 1 7989.

%2 3eeid.

¥ geeidat 17119, 122, 194.
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Plaintiffs’ complaint(i.e. the claim&ven Plaintiffs concedsound in fraud) Plaintiffs’ claim that
the standard for fraud centers on Welch'’s actionettheir own** Plaintiffs identify the
following standards:

Who: The Defendant: Welch

What: Satements from Welch’s product labelsdWelch’s websitghat Plaintiffs
represent in their complaint are incorporated into Welch's package labets g St

When: The four year period prido the filing of the complaint.

Where: Within the state of California, but specifically througfelch’s labelingof its
juice and grpe products.

How: Defendants alleged misconduct induced Plaintiffs to purchase misbranded
products due to unlawful statements which made them illegal to buy of°hold.

Welchremains unsatisfiedt argues that the Rule 9 particularity standards must apply tg
Plaintiffs’ purchasing decisions. Welch wants to krepecificallywhen and where Plaintiffs
purchased thparticularWelch food products at issue in this litigation. Welch also wants to kng
how Plaintiffs’ purchase decisions were driven by the alleged misrepageanton the packaging
labels.

The court agrees with Welthat the complaindoesnot satisfythe heighened pleading
requirements oRule 9(b). Plaintiffs’ second, third, fourth, fifth, and sixth causes of action soun

in fraud and are therefore all subject to the heightened pleading requiremere 8{R5wf the

34 SeeDocket No. 19 at 4. (“In a pretentious attempt to prove to the Court that Plaintiffadtave
met the requirements of Rule 9, Defendant tries to turn the requirementsris stainding in
fraud to have the who, what, when, where, and how of the “misconduct [of the defendant] allg
into a requirement for a description of Plaintiffs’ conduct. The standard is wirdthetiffs have
properly pleaded and account of Defendant’s actions not their own.” (citationsd)mitte

% SeeDocket No. 12 at 15 (“By law, Defendant’s website representations are incerbirits
package labels.”).

361d. at 77 12425.
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Fedeal Rules of Civil Procedur®. Thesecauses of action are: (2) violationtbe UCL for unfair
business actand practices; (3) violation of the UCL for fraudulent business acts and pra@tices
violation of the FAL for misleading and deceptive advertising; (5) violation oF&lefor untrue
advertising; and (6) violation of the CLRARIaintiffs’ first cause of action alleges/elation of

the UCL for unlawful business acts and practices that are predicated on the sesa@toonduct
as his other UCL, FAL, and CLRA claini.The ourt finds that this claim is also subject to the
heightened pleading standard because the crBlaeftiffs’ “unlawful” UCL claim is premised on
a uniform course of fraudulent conddgt.

“Averments of fraud must be accompanied by ‘the who, what, when, where, and how’
the misconduct chargedKearns 567 F.3d at 1124, as well as the circumstances indicating
fraudulent conductyess 317 F.3d at 1106Plaintiffs believetheyhave metthe Rule 9(b)ar.

The court disagreedVhile Plaintiffs havesufficiently alleged the “who” of the charged
misconduct for purposes of a motion to dismiss, the Court finds the fRlstiiiffs’ averments
fall short ofRule9(b). Plaintiffs have not alleged “when during the class period, where, how
many, or how many timéshey purchased the products or were exposed to the alleged

misrepresentations.

37 SeeKearns 567 F.3d at 1125 (“[W]e haveegifically ruled that Rule 9(b§’ heightened
pleading standards apply to claims for violations of the CLRA and UCL.").

38 SeeFAC 11 213, 214, and 215.

% See, e.gBrazil v. Dole Food Co., IncCase No5:12-cv-01831-LHK, 2013 WL 1209955t

*14 (N.D. Cal. Mar. 25, 2013) (“The Court finds that this claim is also subject to the heighteneq
pleading standard because the crux of [the plaintiff's] ‘unlawful’ UCL claipremised on a
uniform course of fraudulent conduct(¢iting the first amended complaint alleging Defendant
“engaged in a series of unlawful schemes” and unlawful pracgtidestherance of these

scheme} seealso Vess v. Ciba—Geigy Corp. USA7 F.3d 1097, 1103-04 (9th Cir. 2003) (statin
that, when a plaintiff alleges “a unified course of fraudutemiduct” and relies “entirely on that
course of conduct as the basis of a claim” the claim is said to be grounded in frétieeand
pleading of that claim as a whole must satisfy the particularity requiremui®®d(b)”).

* Edmunson v. Procter & Gamble G&ase No. 1@v-2256{EG-NLS, 2011WL 1897625, at *5

(S.D. Cal. May 17, 2011%ee also Yumul v. Smart Balance, |783 F. Supp. 2d 1117, 1124

(C.D. Cal. 2010)rqouch “as the plaintiff irKearnsfailed to allege with specificity when certain
8
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Despite spanninthirty-nine pagesPlaintiffs’ SAC “provides little more than a long
summary of the FDCA and its food labeling regulations, a formulaic recitation ofrtese
regulations apply to Defendants’ products, and conclusory allegationsinrggBefendants’
‘unlawfulness” ** The SAC makes extended referenimeguidancdetters from the FDA regarding
products andnattersthat are noat issue to this proceedif{g.Plaintiffs’ “claims are difficult to
decipher and appear to include claims from similar lawsuits filed in this disttiddloreover, tle
SAC is “filled with vague assertions that, despite general references to multiglereageof state
and federal regulations, leave unclear the precise natareyafleged violation.**

Finally, the RC also“does not clearly indicate the contenttloélabels upon which”
Plaintiffs’ “allegedly relied when makinfeir purchases or the advertisements and website
statementsthatthey“saw and supposedly found misleadirig.’AlthoughPlaintiffs allege that

“Defendants’'misrepresentations are part ofeéttensive labeling, advertising, and marketing

fraudulent statements were made, Yumul has failed to allege when during the ygendahuary
1, 2000 to the [end of the class period] she saw or heard the particular representatiortsaipon
her complaint is bas&d The court notes that the case law is n@nimous on this pointSee
ConAgra 2012WL 6569383 (“Plaintiffs’ allegations that they bought the products in California
since April 2008 [to the end of the class period] are sufficient to put Defendant on nokiee of t
claims against it”).

“1 Brazil, 2013 WL 1209955, at *15 (dismissing complaint where heightened Rule 9(b) pleadir
standards were not me$eealsoAshcroft v. Igbgl556 U.S. 662, 678 (2009)a complaint [does
not] suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enlment™) (quoting
Twombly 550 U.S. at 557, 127 S.Ct. 1958garns 567 F.3d at 1124 (“A party alleging fraud
must set forth more than the neutral facts necessary to identify the tam&p@internal quotation
marks and citation omitted).

2 SeeDocket No. 12 at 1 42-50 (FDA'’s general letters to industry8B(@FDA warning letters
regarding lemonade, roasted red potatoes, and baby Portobello mushrooms producgzhbigsor]
not involved in this litigation), and 999 (letter from FDA to PavicRamily Farms’ regarding
seedless grapes)

* Brazil, 2013 WL 1209955, at *15.

*1d.

4 d.
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campaign,*® they donot allege thathey personally saw and/or relied on any misleading
advertisements or website statements in partici&aintiffs havenot supportedheir “allegations
with even a minimkdegree of factual specificity’

In sum, the SAC does not “give defendants notice of the particular misconduct svhich i
alleged to constitute the fraudharges'® The complaint does nateet the heightened pleading
standard of Rule 9(b), and theuct DISMISSESwith leave to amen@Ilaintiffs’ claims based on
violations of the UCL, FAL, and CLRA.

The courffinally turns to Welch’s motion to dismiss Plaintiffs’ unjust enrichment/quasi
contract claim.Plaintiffs plead a claim for restitution/ unjusoirichment. Restitution is a “quasi-
contractual claim in order to avoid unjustly conferring a benefit upon a defendant hdrerestno
valid contract.*® Both California and federal courts of this district are divided as to whether th
is an independent cause of action for restitution/unjust enrichment — some courts hagd ttec
recognize such a cause of action, holding that it is merely a remedy that reseparatesclaim,
while others have permitted it to proceed independéhtifhe differerce in opinion appears to
turn on whether the plaintiff has properly plead a claim for quasi-contract, onéhdefiendant has

beenunjustlyenriched at the expense of another, and that it would frustrate public policy concg

“®Docket No. 12 at { 118.

*"Brazil, 2013 WL 1209955, at *15.

8 Semegen780 F.2d at 731.

“9Rosal v. First Fed. Bank of Cab71 F.Supp.2d 1111, 1113 (N.D. Cal. 2009).

0 SeeHill v. Roll Int'l Corp., 195 Cal. App. 4th 1295, 1307 (2041)njust enrichment is not a
cause of etion, just a restitution claim”;f. McBride v. Boughtori,23 Cal. App. 4th 379, 387
(2004) (holding that the plaintiff may choose to seek restitution on a quasi-con¢r@agi)t See
also Khasin v. Hershey C®:12-CV-01862 EJD, 2012 WL 5471153, at *9

(N.D. Cal.Nov. 9, 2012)interpreting unjust enrichment claim as akin to cqueasitract claim and
allowing it to proceed);f. Brazil,2013 WL 1209955, at *18 (ruling that unjust enrichment is not
anindependent cause of action).

10
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to allow the defendant to retain that benefit.’! Given that Plaintiffs> quasi-contract theory rests on
the same sets covered by their other claims, which also provide for restitution as a remedy,*” the
claim is “merely duplicative of statutory or tort claims” and must be dismissed.”

In light of this ruling on Welch’s motion to dismiss, the court need not address Welch’s
other pending motions.

IT IS SO ORDERED.

Dated: September 26, 2013

PAUL S. GREWAL
United States Magistrate Judge

> See McBride, 123 Cal. App. at 389.
>2 Brazil, 2013 WL 1209955, at *18 (the UCL provides restitution as a remedy).

>3 See, e.g., In re Apple & AT&T iPad Unlimited Data Plan Litig., 802 F. Supp. 2d 1070, 1077
(N.D. Cal. 2011); Diacakis v. Comcast Corp., Case No. 4:11-cv-3002-SBA, 2012 WL 43649, at *6
(N.D. Cal. Jan. 9, 2012).
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