American Broadcgasting Companies, Inc. et al v. Aereo, Inc Doc.|12
1
2
3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
s 10 SAN JOSE DIVISION
c
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AEREO, INC., )
19 )
DefendanCounterclaim )
20 Plaintiff )
21 )
59 Defendant Aereadlnc. (“Aereo”) moves to quash a subpoena demanding the production pf
23 documents and information related to its AdWords purchases and Google Anafgticsation
24 from third-party Google Inc. (“Google”) For the reasons set forth bel, the court DENIES the
25 || motion.
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l. BACKGROUND

Plaintiffs are television broadcasting companies that filed compkgaisist Aerean the
Southern Disict of New Yorkin March 2012' The complaints allege that Aeretringes
Plaintiffs’ copyright by providing technology thal@lis consumers to access a remote antenna
and a remote digital video recorder to record and watch their own recordings-tiiesas
broadcast televisioh.For a monthly feeAereoprovides its subscribers with live or recorded
transmission of Plaintiffs’ broadcasts to any Intewminected devicg.

The parties have engaged in discovery relateddinti#fs’ claims of both direct and
indirectinfringement andhereo’s fair use defende On September 24, 2012aMtiffs served
Aereo with their second request for production of documentslaatianicallystorel information,
seeking a broad range of documents and information, including information concemnmsognes’
use of the Aereo technology and Aereo’s marketing and business plamsoclaims that it has
to date, produced over 114,000 pages of documents in addition to the over 40,000 pages of
documents produced during the preliminary injunction pAas@lso apparentlproduceda copy
of thesource code for the entire Aereo system, and over 80 GB of data from its logs and

database’ Aereo has indicated thdbcuments related to their Google AdWords purchases hay

! SeeDkt. No. 8, at 1, n. 1 (Plaintiffs consist of WNET, THIRDTEEN, Fox Television Stations
Inc., Twentieth Century Fox film corporation, WPIX, Inc., Univision Television Grbup, The
Univision Network Limited Partnership, and Public Broadcasting Service.)

ZWNET, et al. v. Aereo, IndCaseNo. 12¢v-1543 (S.D.N.Y. filed Mar. 1, 2012).
% SeeDkt. No. 8.

* Sedd.

> SeeDkt. No. 2.

®See id

" See id
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been produced among the documén®aintiffs claimthat a search fahe terms‘Adword” and
“Google” through Aereo documents did not reveal Aereo’s Adwords purchases.

In May 2012, the parties entered into an Amended Stipulated Protective Order (fAzote¢
Order”) issued by th8outhern Districof New York governing the treatment of confidential
proprietary information that would be produced during the discovery prot&$se Protective
Order remains in effect

On December, 2012, Rintiffs servel Googlea subpoena seeking the production of “[a]l
documents concerning Aereo or the Aereo Service . . . (i) all Google Adwords parctase by
Aereo, (ii) all documents related to the Google Analytics account foiloAere(iii) all reports
reflecting Google Analytic data concerning Aeréd.Google elayed to Riintiffs’ counsel its
willingness to produce documents in response to the subpoena if Aereo did not’objest.
before the court is Aeré&omotion to quash the subpoena served on Gddgle.

. LEGAL STANDARDS

Litigants may serve a subpoemguiring a norparty “to produce documents, electronically

stored information, or tangible things” pursuant to Fed. R. Civ. P> 4%e subpoena is subject to

the relevance requirements set fortfréd. R. Civ. P. Rule 26(8§. Rule 45 also provides tha

8 SeeDkt. No. 10.

% SeeDkt. No. 8.

10 SeeDkt. No.

1 SeeDkt. No. 8.

12 Sedd.

13 SeeDkt. No. 8.

14 SeeDkt. No. 1.

' Fed. R. Civ. P. 45(a)(1)(C).
® Fed. R. Civ. P. 2®).
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“[o]n timely motion, the issuing court must quash or modify a subpoena that . . . (iv) subjects :
person to undue burdef”” Theissuingcourt mayalso quash the subpoena upon determination
that the subpoena requires disclosure of “a trade secret oicotifelential research, develognt,
or commercial informatioh’® A party challenging a subpoena by claiming a privilege must
sufficiently describe the withheld material so that the paatiesthe courtan assess the claith.
The party moving to quash a subpoena bears the burden of persiasion.
[l DISCUSSION

The parties dispute over (1) whether Aereo has standing to move to quash production
documents from a noparty such as Google; (2) whether the Protective Order is sufficient to
protect the disclosure of Aereo’s confidential proprietary information &ydayt{ether production
of documents related to Aereo’siWords purchase and Goodlealytics isduplicative,
burdensome and irrelevant.
A. Standing

Aereo seeks to quash the subpoena bedbdsems thathe subpoena seeks production of
its confidential and proprietary informatiéh.Plaintiffs argue that Aereo lacks standing to move {
guash the subpoena on the ground of undue burden on the producipgrtydmecause Aereo is

not the subject of the subpoeffa.

" Fed. R. Civ. P. 45(c)(3)(A).

8 Fed. R. Civ. P. 45(c)(3)(B).

9 Fed. R. Civ. P. 45(d)(2).

20 Green v. Baca226 F.R.D. 624, 653 (C.OCal. 2005).
?Dkt. No. 1, at 4, II. 11-12.

22 Dkt. No. 8, at 3, II. 24-25.
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As a general rule, a party does not have standing to quash a subpoena issued to a no
party?® But as the court pointed outkmoll v. Moderno|nc., “a party moving to quash a non-
party subpoena has standing when the party has a personal right or privilegafiorthation
sought to be disclosed® The movant must demonstrate, for example, “that they possess a
cognizable privacy interest ihé. . . documents and communications sought by the subpoena”
and, thus, “have standing to move to quash the subpoena seeking those doctiments.”

The court finds that the facts here are indistinguishable from théS®ih and therefore

Aereo has standingsto the content of the documents and information sought by the subpsena.

in Knoll, the informatiorhere isrelated to Aereo’s AdWord purchases and Google Analytics
accountand so can be Aereo’s proprietary informatiegarding itstrategies.Aereo, thus, has
established the requisite interest in the information to have standing to objecptodhetion.

In response, Plaintiffs point tremen v. Cohenn which the court helthat a “party does
not have standing to quash a subpoena on the basis that the non-party recipient of the subpg
would be subjected to an undue burden when the non-party has failed to bjketeq
however, did not argue for standing on the basis of undue burderal@he.court irkremen
recognizedhat “a party may seek an order [to quash] if it believes its own interesipardized
by discovery sought from a third persdfi.’Aereoaccordinglyhas standingt least regardinthe

content of the information being sought by Plaintiffs’ subpoena.

23 See Malibu Media, LLC v. Does 1-Z5se No12-80193-AB(DHB), 2012 WL 2367555, at
*2 (S.D.Cal. June 21, 2012).

24 Case N012-8019-MISC S|, 2012 WL 4466543, at *2 (N.D. Cal. 2012).

5 d.

26 Kremen v. CoherCase N0o11-05411LHK (HRL), 2012 WL 2277857, at *3 (N.D. Cal. 2012).
" Dkt. No. 1, at 4-5.

28 Kremen 2012 WL 2277857, at *3.
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B. Sufficiency of the Protective Order

“In deciding wheher to quash the subpoena, the [c]ourt must balance the need for the
particular information against the privacy right assertechdking that determirisn, the [c]ourt
also considers whether a protective order addstise asserted privacy concerrfs.”

Plaintiffs point out that the Protectivead®r is in phce to allow the parties and attyrd

parties to designate the informatitmnbe produced as confidential and thereby prevent the

disclosure of proprietary informatiofl. The parties do not dispute the application of the Protective

Order tothe production ofereo’s source code, service usage data and technical dociments.
Aereonevertheless claisthat the Protective er does not provide adequate protection, becaug
Google would not have the same interests in protecting confidential informatios @esrty to
whom the information belongs.

Much like the court irkKnoll, this court finds thafereohas “failed to demonstrate that the
protective order will not sufficiently address the asserted privacy stgefé Given that the
Protective Order allowactive screeningf the documents to be produdegboth parties, anthat

the party thabpposes the production of the information may do so prior to produtikereois

291d. (internal citation omitted
30 SeeDkt. No. 8.

31 SeeDkt. No. 1; Dkt. No. 8.
32 Dkt. No. 10.

33 Knoll, 2012 WL 4466543, at *2.

3 Dkt. No. 2-1, 1 5 (“Documents, material or information that cannot be stamped with adagend

be designated d&€onfidential” or “Highly Confidential” by furnishing a written notice to the
undersigned counsel for the party receiving such documents, material or inboratatie time of
production, identifying the documents, material or information as “Confidénti&Highly
Confidential.”).
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able to intercepor retrieveany confidential document prior to productidnThat is the Protective
Orderallowsboth partiego designate angocument to be produced as confidential or highly
confidential®® Aereooffers nospecificexplanatiorregardinghow thes measures fail to safeguarg
information produced by Google.

Because the Protective Order addresses any privacgraAereo raises, the court finds
Aereo’sargument does not require quashing the subpoena.

C. Relevance and Undue Burden Balancing.

Rule 26 also specifies that “[a]ll discovery is subject to the limitations imposedlby R
26(b)(2)(i), (ii), and (iii)” which requires that discovery methodditnéted where* the discovery
sought is unreasonably cumulative or duplicative, or is obtainable from some soursenbia
convenient, less burdensome, or less expendiv&Thus, a court determining the propriety of a
subpoena balances the relevaotthe discovery sought, the requesting party's need, and the
potential hardship to the party subject to the subpo&ha.”

Moreover, Rule 26(b) allows the discovery of mmileged material “relevant to the claim
or defense of any partydnd the‘relevantinformation need not be admissible at trial if the
discovery appears reasonably calculated to lead to the discovery of atin@siibnce.*
Relevancy, for the purposes of discovery, is defined broadly, although it is not withouttel

and necessatyoundaries.*

%1d.at 6 16.

% d.at T 14.

3" Gonzales v. Google, In@34 F.R.D. 674, 80 (N.D. Cal. 2006).
.

%9 Gonzales234 F.R.D. at 679-80.

0 pacific Gas& Elec., Co. v. LynchCaseNo. 01-3023 VRW, 2002 WL 32812098, at *1 (N.D.
Cal. August 19, 2002) (citingickman v. Taylor329 U.S. 495, 507 (1947)).

7
Case N0.12-80300RMW
ORDER

!




United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O W 0o N O 0N WwWN B O

Aereocontends that documents concerning Aereo’s marketing plan would be irretevant

the claims in this case, “as they have no bearing on how the copies are made and to whom tf
performances are transmittetl.’Aereofurtherasserts thahe marketing plan documents are
irrelevant to copyright infringement claims because they rexahing alout how consumers use
its technology or how the use woulffext the potential market for Plainsffworks*? In addition,
Aereoargues that the bpoena is duplicative becausealready produced thousands of document
concerningts marketing strategies including ise of AdWord4?

Plaintiffs respond that the information sought from Google would relate to “hogoAs
marketing itself and beadsrectly on the issue of the impacted markets and market harm, which
a critical factor in Aereo’s asserted fair use defeff$eRegardingheissue of undue burden,
Plaintiffs points out that no burden showing has been madeteg and that Google does not
objectto the production of the requested documénts.

As to the issue of the duplicativeness of the subpodamtffs argue that Aereo has yet to

produce the same documents asked for in the subfdBuaeven if Aereo had, or will, produce

41 Dkt. No. 1 at 6
42 Dkt. No. 10 at 3
43 Dkt. No. 10.

44 Dkt. No. 8, at 7 (citing Campbell v. Acuff-Rose Music, In610 U.S. 569, 590 (1994) (“The
fourth fair use factor is ‘the effect of the use upon the potential market for orofahe
copyrighted work.’ It requires courts to consider not only the extent of marketdaaused by the
particular actions of the athed infringer, but also ‘whether unrestricted and widespread condud
the sort engaged in by the defendant ... would result in a substantially adversteomibe
potential market’ for the original.))

® seed.

46 Seed.
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documents requesd in the subpoena to GoogléaiRtiffs claim that theyeverthelesare entitlel
to those documents from Google to verify any similar information provided byAére

The court agrees that no issue of undue burden exists in this Gashutden of showing
that a subpoena is unreasonable and oppressive is upon the party to whom it is dftdotéuis
casethe subpoena is directed to Google, not Aereo, and Google has not shown any unwilling
to produce the documents requested on the grounds of the unreasonableness or oppressiver
Hence, no issue of undue burden exists.

As to the duplicativenessgumentthe court findshatAereohas not met its burden of
showing that the requested discovery would bh@idative. Other than attoeys’ affidavits,Aereo
proffered no evidence, such as examples of produced documents, tthahtive information
sought to be produced halseady been produced. The courKimoll found such statements to be
insufficient for the showing of duplicative discovery and this court agriéhghat reasoning®

On the issue afelevancy the court findghatthe documents sought from Google would be
relevant to Aereo’s fair use deferemed therefore discovera® Accordingto the fair use factors
enumerated i€ampbell vAcuffRose Music“the extent of market harm caused by the particula
actions of the alleged infringer” needs to be establishd®laintiffs have articulated that the
information regarding the internet traffic floandAereo users’ accegsovided in the Google

Analyticsinformation would demonstrate the impact on the potential market, which is relevant

" Dkt. No. 8, at 6-7.

8 Goodman v. United State869 F.2d 166, 169 (9th Cir. 1966).
49 See Knoll2012 WL 4466543, at *2.

0 SeeFed. R. Civ. P. 26(b).

> AcuffRose Music, Inc510 U.S. at 587.
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Aereo’s fair use defensé. Under the broad definition of relevance in Rule 26(b), Plaintiffs’
argument that the information can establish market harm would make the inforreleiant>
The typeof purchases Aeremade onAdWords can further allowl&ntiffs to uncover whether
Aereoengaged iriverting relevant consumers withiaintiffs’ potential market té&\ereds

website®* Aereo’s argument that Google Analytics does not shed light on consumers’ use of

Aereo technology fails tehow how Plaintiffs’ requested information will not be relevant to mark

harm.
Aereo’s motion to quash the subpaas DENIED

IT 1S SO ORDERED.

Dated: April 10, 201 Pl S AR
PAUL S. GREWAL
United States Magistrate Judge

52 5eeDkt. No. 8.

%3 City of Rialto v. U.S. Dept. of Defi92 F. Supp. 2d 1193, 1202 (C.D. Cal. 200Relevance is
broadly construed and a request for discovery should be considered relevantisf dngre
possibility that the information sought may be relevant to the claim or defense iy .

*WPIX, Inc. v. ivi, Inc.,765 F. Supp. 2d 594, 620 (S.D.N.Y. 20atf)d, 691 F.3d 275 (2d Cir.
2012) (determining that ivi service inflicted irreparable harm on broadcast&tiffddy “diverting
customers who would otherwise watch their local stations, faetgfore, ivi was] weakening
plaintiffs’ negotiating position with advertisers.”).

10
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