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Plaintiffs Perrin Davis, Cynthia Quinn, Brian Lentz, and Matthew Vickeoll€ctively,
“Plaintiffs”) and Defendant Facebook, Inc. (“Facebook”) (Plaintiffs andBagk collectively, th

“Parties”) jointly submit thisSupplemental Joint Case Management Statemesdivance of th

July 28, 2017Case Management Conferersst by Order dated June 28, 2016 (ECF No.,1

supplementing the prior joint statement dated April 21, 2016 (ECF No. 117).

Case Status

The last case management conference occurrégpoh28, 2016. See Tr., ECF No. 123
The followingkey events have occurred since that date.

On June 30, 2017, the Court grankatebook’sViotion to Dismisshe Second Amends
Complaint ECF No. 148. Counts | through V and VIII through XI were dismissed with prejt

Count VI (breach of contract) and Count VII (breach of implied covenant of good faith a

1%

[1%)

47)

d
idice.

nd fair

dealing) were dismissed with leaveaimend Plaintiffs intend to file a Third Amended Compldint

asserting these two claims$n the same Order, the Court also derfiadebook’smotion to stay
discovery and terminateBlaintiffs’ motion to compel discovery with leave to refile with
assigned magistrate judge.
Motions

There are no pending motiondDefendant anticipates filing a motion to dismisgh
prejudicethe forthcoming Third Amended Complaint The plaintifis also anticipate idcovery
motion practice, but pursuant to this Court’s Order dated June 30, 2017 (ECF No. 148), sl
14, plaintiff will address any such motions to Magistrate Judge Nathanaeh§&ous

Status ofRelated Casdan State Court

A related caselUng v. Facebook, Inc., No. 112cv-217244,is pending in Santa Cla
Superior Court. The case is stayed pending final resolution of this federal WH2lng plaintiffs
and Facebook have reached an agreement in principle, subject to negotiation and exea
formal written agreement, whereby Facebook will provide certain documentsttirerfedera
MDL subject to the terms of the Protective Order entered by this Court (to whidinghaintiffs

are anticipated to become Parties) and additional agne&aterms.
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ADR
The Partiehave not discusseathy ADR processince theRule 26(f) conference in 201
Plaintiffs believe mediation at this juncture might be productive, consonant with mandatd.
R. Civ. P. 1. Facebook does not believe that an ADR process is appropriate at this junctu
Scheduling
TheParties believe that the following events will need to be scheduled:

Third Amended Complaint:

Plaintiffs’ position. Plaintiffs intend to file a Third Amendedomplaint asserting claims

for breach of contract and breach of implied covenant of good faith and fair déalingga meet

and-confer call prior to filing this joint statemerib enhance efficiencyplaintiffs requested the

production of two discrete categories of documents in advance of filing the Thirad&ae

Complaint documents that were requested in plaintiffs’ first request for production of dots.
dated Nov. 5, 2012 (see ECF No. 10)8ut to date have not been produced. Defendant de
the request.

First, plaintiffs requesid production othe “Help Center” pages which plaintiffs allege
incorporated by reference into the defendant’s privacy policy (including the B Policy”) ant
which plaintiffs conte form a part of the contract with subscribers. Second Amended Con
19 1727. In its motion to dismiss the contract claim, defendant based its argument am phe
plaintiffs’ failure to include copies of the relevant Help Center pages witSdtend Amende
Complaint. See Motion to Dismiss at 385. In would begrossly inefficient to allow defendatd
continue its multyear refusal to produdbe very documents thatclaims should be included wi
a complaint Second, plaintiffs requested production of documeldseckto the named plaintif
that are in the custody, control or possession of defendant.

Once the two discrete categories of documents are produced, plaintiffs profileseheg
Third Amended Complaint within 21 days of protan.

Facebook’s Position. Facebook proposes that Plaintiffs file their Third Amen

Complaint by August 7, 2017, 10 days after the CMR&aintiffs’ suggestion that its discove

requests are a proper matter for this CMC runs directly contraryst@dhrt’s Order terminatin
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Plaintiffs’ Motion to Compel andlirecting that Plaintiffs may refile such motiom ‘accordanc

with the procedures of the assigned magistrate judiCF No. 148 at 14.) Further, Plaintiffs’

suggestion that Facebook should be burdened with discovery when Plaintiffs have no
complaint cannot be squared with any reasonable interpretation of the scope\argissee Fed.
R. Civ. Proc. 26(b)(1{discovery must be “relevant to any party's claim or defense and propb,

to the needs of the case”).

a)
-

bperable

rtiona

Moreover, as Facebook will demonstrate in the context of a properly noticed motion before

Judge Cousins, Facebook has fully complied with its discovery obligations ani|#moisffs’
requestsfor two additional categories of documerase unwarranted. First, Plaintiffs never
requestegroduction of all Help Center pages. In responding to one request (that did not
Help Center pagesifacebook produceal collection of documents thattindeda few Help Cente
pagesin full compliance with its discovery obligations as to that reqgu&scond, whil®laintiffs
did request production of “all documents concerning the named plaintifitsy’unreasonabl
rejected Facebook’s offer to pragbuall documents concernirige named Rintiffs’ browsing

history—the only information that is at issue in this case.

ask for

=

Plaintiffs’ attempt to interject its terminated motion to compel into this CMC is additignally

inappropriate becaugdaintiffs provide ro conceivable basis fovhy discovery prior to filing their

Third Amended Complains required. PlaintiffsSecond Amended Complaidemonstrates th

they already have access to the information concerning themselvitethabw request. Plaintiffs
alleged thafracebook collected the URLs of the pages that Plaintiffs visited and that tRbse
are “available to show the Court in camera if neededec@8d AnendedComplaint{{ 115, 118,

121, 124.) Further, Plaintiffs had access to the entirety dfige Center when they filed the

lawsuits in 2012

! Plaintiffs’ Motion to Compel did not seek to compel production of additiblesp Center page
(See ECF No. 110.)

2 Plaintiffs’ stated inability to point to the language they contend compriseleedacontract that
was allegedly breachddrther underscores just how tenudhs two contractelated claims arg

Burdening Facebook with such discovemor to a determination that Plaintiffs’ claim is via
would outweigh its likely benefit. Fed. R. Civ. Proc. 26(b)(1).
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Briefing on Facebook’'sAnticipated Motion to Dismiss theThird Amended Complaint:

The Parties agree thdatacebook’santicipated motion to dismiss should be filed within
days of thedeadline forfiling the Third Amended Complaintwith Plaintiffs’ opposition due 3
days following the deadline to file the motion, and the reply (if dug)1l5 days after the deadli
to file the opposition.The Parties also agree thaich of these proposed dates would be adjd

if necessary so that the deadline would fall on the first day after a weekeodroholiday.

DATED: July 21, 2017

DATED: July 21, 2017

DATED: July 21, 2017

KAPLAN FOX & KILSHEIMER LLP
Laurence D. King
David A. Straite

By: _ /g David A. Sraite

Interim Co-Class Counsel

SILVERMAN THOMPSON
SLUTKIN WHITE LLC
Stephen G. Grygiel

By: _ /9 Sephen G. Grygiel

Interim Co-Class Counsel

COOLEY LLP
Michael G. Rhodes
Matthew D. Brown
Kyle C. Wong

By: /9 Matthew D. Brown

Attorneys for Defendant FACEBOOHKNC.
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ATTESTATION PURSUANT TO CIVIL LOCAL RULE 5 -1(i)(3)

I, David A. Straite am the ECF User whose ID and password are being used to file the

following: SUPPLEMENTAL JOINT CASE MANAGEMENT STATEMENT

compliance with Civil Local Rule-&(i)(3), | hereby attest that all signatoriesve concurred in

this filing.

. In

DATED: July 21, 2017 KAPLAN FOX & KILSHEIMER LL P

LAURENCE D. KING
DAVID A. STRAITE

By: /¢/ David Straite
DAVID A. STRAITE
Interim Co-Class Counsdl
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