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1. JURISDICTION AND SERVICE

This Court has subject matter jurisdiction over the federal claims asserted in the
Actions under 28 U.S.C. 88 1331 and 1332. Tuosrt has personal jurisdiction over Defend
Facebook, Inc. (“Facebook”) because it is headqueatter the State of California. Venue
proper by agreement under 28 U.S.C. 8§ 1391 (b)tlarmaigh assignment from the Judicial P3
on Multidistrict Litigation. Facebook is the ontamed Defendant in any of the Related Acti
and was served with a summons and complainggoeed to waive service pursuant to Fed
Rule of Civil Procedurd(d), in all cases excepaguire v. Facebook, IncNo. 5:12-cv-00807
EJD.

2. STATEMENT OF FACTS AND FACTUAL DISPUTES

a. Plaintiffs’ Statement of Facts

Defendant Facebook operates the world’'s largesial networking web site, with mo
than 800 million users globally, and 150 millioreus in the United States. Although Faceb
members are not required to pay a monetabg&uption fee, membership is conditioned u
users providing sensitive persbdrinformation to Facebook upaegistration, including namg
birth date, gender and email address. Mamgortantly, use of Facebook is conditioned upon
user accepting numerous Facebook cookies on #résumputer which track browsing histo
This information, including the member's unique Facebook identifier, is then harvesi
Facebook from the user's computer. Facebook uses the information to generate approxin
billion of revenue annually for the company.

Facebook installs two types of cookies onnmbers’ computers: session cookies,

tracking cookies. According to the Elemtic Frontier Foundation in San Francisco:

Session cookies are set when you log into Facebook and they include data like
your unigue Facebook user ID. They areedtly associated with your Facebook
account. When you log out of Facebotile session cookies are supposed to be
deleted.

Tracking cookies - also known as persistent cookies - don’t expire when you leave
your Facebook account. Facebook sets waeking cookie known as 'datr' when
you visit Facebook.com, regardless ofetfter or not you actually have an
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account. This cookie sends data back to Facebook every time you make a request
of Facebook.com, such as when you load a page with an embedded Facebook 'like

button. This tracking takes place regardlegswhether you ever interact with a
Facebook 'like' button. In effect, Facebaskgetting detailoof where you go on
the Internet.

When you leave Facebook withéedging out and then browse the web, you have
both tracking cookies and session coskignder those circumstances, Facebook
knows whenever you load a page with etaleel content from Facebook (like a
Facebook 'like' button) and also cansdg connect that data back to your
individual Facebook profile.

Use of Facebook is governed by the Staeinof Rights and Responsibilities and a

number of other documents and policies, udahg a Data Use Policy and a Privacy Pol

Although the governing documents make clear tis#rs consent to Eabook installing cookie

cy.

[72)

on the user’s computer, and although the usamsent to these cookies tracking and transmitting

to Facebook data regarding each user’s web bngwsiuch consent was limited to internet usage

while the user is logged on to Facebook. Users do not consent to having records of their wi

browsing tracked after logging out of Facebook, bsedhe session cookies were supposed
deleted. On Facebook’s online help cenkacebook clearly and ambiguously emphasize

“When you log out of Facebook, we remove the ceskhat identify your particular account.”

Sometime in 2010, an Australian technology writdik Cubrilovic, discovered that the

session cookies Facebook placed on its userspuaters were still active even after users
logged off of Facebook. Mr. Cubrilovic warndeéhcebook of this probm on at least tw
occasions starting in November, 2010, bwcébook failed to take corrective action g
continued to collect data from itsilions of active cookies worldwide.

Mr. Cubrilovic went public with his resech on September 25, 2011. The next day
September 26, 2011, Facebook publicly admitted itlsasession cookies continued to rem
even after logoff, and agreed to fix the “bug”the company called itThe next day, the Iris

Government announced an audit of Facebook under EU privacy rules (Facebook’s
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European data center is in latd). Two days letter, U.S. Pesentatives Edward Markey and

Joe Barton, Co-Chairman of tli&ngressional Bi-Partisan Priva@aucus, sent a letter to t
Federal Trade Commission demanding to know veleéibn the FTC was taking under Sectio
of the FTC Act.

The following day, on September 29, 2011, Hiectronic Privacy Information Cente
joined by the American Civil Liberties Uniorthe American Library Association, the Bill
Rights Defense Committee, the Center fomgifal Democracy, the Center for Media 3
Democracy, Consumer Action, Consumer Watchdtrgsacy Activism, and Privacy Times al
recommended that the FTC investig. In their letteto the FTC, the group added that Faceb
might not have actually fixed the problem as claimed.

Finally, despite Facebook’s claim that xdd the “bug,” researchers are uncovering
more methods whereby Facebook is able to treckisers even after logout. For examplé
researcher at Stanford Uensity has discovered instances which Facebook was settir
tracking cookies on browsers of people when they visited sites other than Facebook.con
tracking cookies were being set when individuatsted certain Facebook Connect sites. A
result, people who never interacted wigh Facebook.com widget,nd who never visite
Facebook.com, were still facing tracking by Facebomikies. The EFF notes in the October
2011 report that Facebook now can track weowsing history whout cookies:

Facebook is able to collect data abowiuy browser — including your IP address

and a range of facts about your browsewithout ever installing a cookie. They

can use this data to build a record efery time you load a page with embedded

Facebook content. They keep this dateBfd days and then presumably discard or

otherwise anonymize it. That's a far drgm being able to shield one’s reading
habits from Facebook.

The Plaintiffs believe that the principal factisdues in dispute include but are not limited to:
(@) Whether or not Defendant Fhoek’s Terms of Use and other govern

documents and policies permitted Facebook to track the internet use of its membe
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logout;
(b) Whether or not Defendant Facebook tracked the internet use

members post-logout;

of its

(c) Whether or not Facebook memberasented to being tracked post-logout;

(d) Whether or not Facebook members sustained compensable harm unde

relevant law as a result of Facebook’s actions;

(e) The methods by which Facebook trackeel internet use of its membe
including but not limited to session cookiegcking cookies, trackingixels, javascript
or other;

0] The extent of information traekl and gathered by Facebook from
members;

(9) Whether the information interdepl by Facebook was “in flight” withi
the meaning of relevant statutes;

(h) Whether and to what extdfdcebook remedied the problem; and

0] The extent to which Facebook miamed or is still maintaining da
improperly tracked; and

()] Whether Facebook’s post-logauacking was done knowingly.

b. Facebook’s Statement of Facts

As an initial matter, Facebook believes thatiRiffs’ argumentative statement of the ¢
IS neither necessary nor appropgidor this case management statement. But since Pla
insist on including it, Facebook c®@mpelled to respond briefly.

Facebook is a social networking website thaables people to connect and share
their friends, families, and communities. TdnjoUsers need only provide their name, 38
gender, and a valid e-mail address; they ase aiformed of Facebook’s Privacy Policy (n
called the “Data Use Policy”), whicspecifically discloses that Facebook uses cookies for c¢
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purposes. Once Users register, they create depasfd may begin connecting with other Users

by inviting them to become Facebook “FriendsPacebook provides a service that hundreds of

millions of people use every day to connetth the people they care about—for free.

Facebook offers Users an array of optiéms sharing content and communicating with

each other both on Facebook and third-party websifenese options atude the Facebook Like

button, which allows Users to click a button asated with some particat content (e.g., a news

article, a video, a blog post, or a video) in ortteshare or communicate their affinity for that

content with their Facebook Friends.

The main allegations in these cases are based primarily on the September 2011 b

log po

of Australian technology bloggeNik Cubrilovic and concern Facebook’s alleged use of cookies

to collect browsing history when Users wdogged out of their Facebook account. Plainti
inflammatory claims notwithstanding, the usecobkies is ubiquitous throughout the Intern
Most interactive websites with prlevel of meaningful functioridy could not operate withou
them. Facebook uses cookies for a varietyuatfions including, for instance, offering featu
on other websites (e.g., the Like, Share, andoRenend buttons and other enhancements
ensuring the security of thea€ebook site and Facebook Users.

As Facebook will show, Plaintiffs do not state any claims in their Corrected

ffs’

et.

—

res

and

First

Amended Consolidated Class Action Complaint (ipdaint”), and neither the named Plaintiffs

nor the members of the putative class have been harmed by the alleged conduct in a
Facebook reserves any and all rights, defenaad objections to the facts alleged by
Plaintiffs.
3. LEGAL |ISSUES
Plaintiffs contend that the followingethe main disputed points of law:
€) Whether Facebook violated state ant#deral law by tracking the intern
use of its members post-logout; and
(b) Whether the theft of personally identifiable information (“PII”) ig
compensable injury sufficient to confer standing within Article Il of the United S
Constitution; and
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(€)

Facebook denies the allegationghe complaints and deniestlthe requirements of Ru
23 can be met in any of the pending cases.

4, M OTIONS

a.

Whether the proposed class can be certified under Fed. R. Civ. P. 23

le

There have been motions to appear Pro Hac Vice granted by this court. Nc

such motions are outstanding.

Facebook has filed several motions to relate cases. The Court has

grante

all such motions but for certapro secases, which the Court has already

ruled unrelated.

Facebook has filed a number of noois to extend time. None dre

currently pending.

Counsel for Plaintiffs filed a motioto consolidate related actions and

appoint interim class counsel, whithe Court granted on April 3, 2012.

Plaintiff Michael Singley in the actiorPeddicord v. Facebook, In
(formerly Singley v. Facebook, In¢.No. 5:12-cv-00670-EJD filed

motion to withdraw as representadi plaintiff and substitute Jaf
Peddicord on March 27, 2012, which the Court granted on March 30,
Plaintiff Laura Maguire in the actioMaguire v. Facebook, IncNo. 5:12-
cv-00807-EJD filed a motion to withdraas a represerttae plaintiff on
April 18, 2012, which the @urt granted on April 18, 2012.

Plaintiffs filed a motion to substite interim co-lead counsel on May
2012, which the Court granted on May 10, 2012.

The Parties submitted a stipulatiomquesting an order setting a briefi
schedule and enlarging page limitegarding Facebook’s anticipat
motion to dismiss Plaintiffs’ Coni@int on June 6, 2012. The Court
ordered this briefing scldele and enlargement of g limits on June 18

2012.
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I. On June 21, 2012, plaintiff Janet Seamon filed a motion seeking an

permitting Joseph E. Blackwell of the firm of Hymel Davis & Peter

L.L.C. to withdraw as counsel of recb Mr. Blackwell is leaving the firm

to take a position with the federal gonment but the firm will continue t
represent Ms. Seamon. The Court has yet to rule on this motion.

J- Facebook anticipates moving to dissithe Complaint on July 2, 2012.

k. Plaintiffs intend to file a motion foclass certification at the appropriate

time during the litigation.

l. Facebook may file a motion to stay digery pending the resolution of a

initial motion practice under Rule 12(b) concerning the Complaint of any

amendments thereto.

m. The Parties may file motions for rmmary judgment or partial summary

judgment.
5. AMENDMENT OF PLEADINGS
If this action survives initiamotion practice on the sufficieg of the pleadings, Facebo

believes that any further amendment to the phesdshould be completed within three

ok
(3)

months of any decision allowing yamf Plaintiffs’ claims to go forward. Plaintiffs believe any

such deadline should not precede the completidiaafdiscovery. All parties agree, howey
that the setting or proposing of any such deadéhould be done during the parties’ Rule 2
conference, discussed below.

6. EVIDENCE PRESERVATION

The Parties are aware of and taking reasenabtps to comply with their eviden
preservation obligations under the Federal RofeSivil Procedure, ioluding the rules governin
electronic discovery.

Plaintiff Thompson sent a certified djadion letter to Facebook on October 4, 2(
explaining and explicitly itemizing the poterlya discoverable material under Defendar

control. Plaintiffs take the pi®n that Defendant is required take all necessary measures

8 JOINT CASE M ANAGEMENT STATEMENT
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ensure that all electronic records pertaining torféffs and the putative class members are being

preserved, as well as all relexaon-electronic records.
7. DISCLOSURES
In accordance with their understanding of @eurt’s intention, expressed at the Majch
30, 2012 case management confereteelivide the litigdion of the action intdour phases, the
third of which is to involve the timing and cagence of “motion practice and discovery,” the

Parties have not met and conferpursuant to Rule 26(f). THearties await the Court’s guidance

as to when the Parties should dhtthe Rule 26(f) conference and propose to discuss the topic at

the June 29, 2012 CMC.
Facebook believes no Rule 26(f) conference shbaltield until 14 dayafter any initial
motion practice under Rule 12(b)gerding the Complaint or armmendments to the Complaint

has been resolved.

Plaintiffs oppose any discovery stay in tha&se and believe that a Rule 26(f) conference

should be held on or prior to July 6, 20land discovery should proceed normally| as
contemplated by the Federal Rules.

The Parties have agreed ek the Court’s guidance on thaestion of a discovery stay
at the June 29, 2012 CMC, and the parties propluse pursuant to Rul26(a)(1)(C), initial
disclosures be exchanged wiitli4 days after the PartieRule 26(f) conference.

8. DISCOVERY

No formal discovery has yet occurred. eTParties proposelifig a joint proposed

discovery plan promptly after the Rule 26§fnference discussed in section 7 above.

In light of the number of causes of action pled in the complaint and the forthcpming

motion to dismiss, Facebook bmles that discovery shouldot commence until the Court
resolves which, if any, claims will go forward.
Plaintiffs oppose any discovery stay and hali¢hat discovery should proceed normally
as contemplated by the Federal Rules.
The Parties have agreed ek the Court’s guidance on thaestion of a discovery stay
at the June 29, 2012 CMC.

9 JOINT CASE M ANAGEMENT STATEMENT
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9. CLASS ACTION

Plaintiffs have assertedads claims pursuant to Rules 23(a) and (b)(3) of the Feg
Rules of Civil Procedure on behalf of a Clagsall persons who had active Facebook acco
and used Facebook between M&&, 2010 and September 26, 2011 hbaoates inclusive, an
whose privacy Facebook violated. Excludednirthe Class are Facebook, and its offic
directors, employees, affiliates, legal representatives, predecessors, successors and as
any entity in which any of theffmave a controlling interest.

Facebook denies that thistiao meets the requirements fdass certification under Ru
23.

10. REeLATED CASES

On March 16, 2012, Facebook filed a NoticePeinding Action pursuant to Civil Loc
Rule 3-13 to inform the Court of a related cadeg v. Facebook, Inc.No. 112-cv-217244

pending in Santa Clara Superior CouRacebook moved for a stay of thag case pending th

deral
unts

d
ers,

signs,

e

al

(S

final outcome of the present case, and also @lettmurrer. The Superior Court held a hearing

on June 19, 2012 and has taken the matter under advisement.

11. RELIEF SOUGHT

Plaintiffs seek monetary relief in the formh damages including but not limited to act
damages, statutory damages, punitive damaayed,attorneys fees. Ahis time the precis
monetary amount is unknown as both the sizéhefclass and method for calculating the n
statutory damages is not presenthokn to Plaintiffs. It can be gh however, that at the time
filing there were over 150 million Facebook usershi@ United States during the proposed C
Period (May 27, 2010 to September 26, 2011, inclusive), and 800 million users globally,
claims for violations of one of the relevanatsttes (the Federal Wiretap Act) provides for $
per day for each day of violatimr $10,000, whichever is greater. Biifs also seek injunctiv
relief.

Facebook denies that Plaintiffsre entitled to any relieivhatsoever. Additionally

Facebook reserves all rights, clairasd defenses available under law.
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12.  SETTLEMENT AND ADR

The Parties do not believeathany ADR process igppropriate at this time.

13. CONSENT TO MAGISTRATE JUDGE

The Parties do not consent to have a meggesfudge conduct all further proceedings.

14. OTHER REFERENCES

The Parties in the MDL and related actions (except the Plaintiff§laguire) have
previously appeared before the Judicial Panel on Multidistrict Litigation in this matter and
before this transfere@ourt as a result of therder dated February 8012 (MDL No. 2314). Thg
Parties do not believe this case is suitable for other reference, be it binding arbitration or 3
master.

15. NARROWING OF | SSUES

At this time, the Parties do not believelth are any issues that can be narrowed.

16. EXPEDITED TRIAL PROCEDURE

The Parties do not believe this case is @&f type that can be hdled on an expedite
basis.

17.  SCHEDULING

The Court has provided the following initial case scheduling: Facebook’s dead
answer, move to dismiss, ohetwise respond to the Complaintidy 2, 2012. The Parties ha
stipulated to (Dkt. 37) and the Court hasrged (Dkt. 39) a briefing schedule for Facebog
anticipated motion to dismiss the ComplaintaiRtiffs’ opposition to the motion is due July 3
2012. Facebook’s reply in support of the rantis due August 22, 2012. A hearing on
motion is scheduled for September 21, 2012.

At the case management conference held on March 30, 2012 before this Court, thg
understand that the Court stated its intention $bheduling for this litigation should proceed
four phases: (1) consolidation and appointmentinterim class cunsel, (2) initial cas
scheduling, (3) motion practice adiscovery, and (4) pretrial artdal scheduling issues. Tk
Plaintiffs believe that we are in the third geaand discovery should commence now as proy

by the Federal Rules, concuntly with the currently pendg motion practice. Facebook dg

11 JOINT CASE M ANAGEMENT STATEMENT
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not understand the case tovbantered the discovery phase yetd believes that, in any eve
discovery should be stayed penditgyforthcoming motion to disres all claims asserted in t

Complaint. In light of these differing understandings of the timing of the phases outlined

nt,

by th

Court and Facebook’s forthcoming motion to dissnithe Parties believe it is premature to

propose further deadlines in this Joint Statemenil they receive guidance and input from
Court at the June 29, 2012 CMC.
18. TRIAL

As discussed in Section 17 above, in lighthedf phases outlined by thiXourt, the Partie

believe it is premature to propose trial schedulfior this action until thy receive guidance and

input from the Court at the negaise management conference.

19. DISCLOSURE OF NON-PARTY INTERESTED ENTITIES OR PERSONS

Facebook filed its Federal Rutd Civil Procedure 7.1 Disdasure Statement and Civi

the

Local Rule 3-16 Certification of Interested tiies or Persons on April 13, 2012. Pursuant to

Federal Rule of Civil Procedure 7.1 and Civil LoBalle 3-16, Facebook ceréb that as of thi
date, other than the named parties,ghemot such interest to report.
20. OTHER MATTERS

There are no additional matters to add to this joint statement.

Dated: June 22, 2012 COOLEY LLP

/sl Jeffrey M. Gutkin
JEFFREY M. GUTKIN

Attorneys for Defendant FACEBOOK, INC.

12 JOINT CASE M ANAGEMENT STATEMENT
) No. 5:12vD-02314-EJD




CoOOLEY LLP

© 00 N o o b~ w N P

N RN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © 0 N o oM W N R O

28

ATTORNEYS AT LAW

SAN FRANCISCO

Dated: June 22, 2012

BARTIMUS, FRICKLETON, ROBERTSON, &
GORNY, P.C.

/s/ Edward D. Robertson, Jr.

EDWARD D. ROBERTSON, JR.
BARTIMUS, FRICKLETON, ROBERTSON, &
GORNY, P.C.

EDWARD D. ROBERTSON, JR.
(chiprob@earthlink.net)

JAMES P. FRICKLETON
STEPHEN M. GORNY

MARY D. WINTER

EDWARD D. ROBERTSON llI
11150 Overbook Road, Suite 200
Leawood, KS 66211

Telephone:  (913) 266-2300
Facsimile: (913266-2366

STEWARTS LAW US LLP

DAVID A. STRAITE (admittedpro hac vicg
dstraite @stewartslaw.com

RALPH N. SIANNI

MICHELE S. CARINO

LYDIA E. YORK

1201 North Orange Street

Wilmington, DE 19801

Telephone:  (302) 298-1200
Facsimile: (302p98-1222

Interim Co-Lead Class Counsel
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ATTESTATION PURSUANT TO GENERAL ORDER 45

[, Jeffrey M. Gutkin, attest that concurrence in the filing of this document has
obtained from each of the other signatorieBxecuted this 22nd day of June, 2012, at

Francisco, California.

/sl Jeffrey M. Gutkin
JEFFREY M. GUTKIN

14 JOINT CASE M ANAGEMENT STATEMENT
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