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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No13-CV-0118 EJD

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT
RAVI NAMBOORI'S MOTION TO
DISMISS; DENYING DEFENDANTS
RON SHA, LILY SHA, AND VISTA
POINT’S MOTIONS FOR
JUDGMENT ON THE PLEADINGS;
DENYING DEFENDANT RAVI
NAMBOORI 'S MOTION FOR
SANCTIONS

[Re: Docke Nos. 19, 24, 26, 29]

Presently before theoart in this fraudactionis defendant Ravi Namboori’s Motion to
Dismiss Raintiff EMC Corporation’s (“Plaintiff) Complaint(Dkt. No. 19), defendants Ron Sha,
Lily Sha, and Vista Poirbystem, LLCs (‘' Vista Point) respective Motion for Judgment on the
Pleadings (Dk Nos. 24, 26), and defendant Ravi Namboori’s Motion for Sanctions (Dkt. No. 2

The court foundhesemattes suitable for decision without oral argument pursuant to Civil L.R. ]

ORDERGRANTING IN PARTAND DENYING IN PART DEFENDANT RAVI NAMBOORI'S
MOTION TO DISMISS; DENYING DEFENDANTS RON SHA, LILY SHA, AND VISTA
POINT S MOTIONS FOR JUDGMENT ON THE PLEADINGS; DENYING DEFENDANT
RAVI NAMBOORI'S MOTION FOR SANCTIONS
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1(b) andvacated the hearisgHaving fuly reviewed the parties’ briefingand for the following
reasons, the COuBRANTS IN PART and DENES IN PART Mr. Namboori’'s Motion to
Dismiss, DENIES AS MOOT Mr. Sha, Mrs. Sha, and Vista PonespectiveMotions for
Judgment on the Pleadings, and DENIES Mr. Namboori’s Motion for Sanctions.
l. Background
a. The Parties

Plaintiff is a Massachusetts comation that “provides archiving, backup and recovery, big
data, data center management, and enterprise content management servicaneoscaistover
the world.” Compl., Dkt. No. 1 at 1 1Rlaintiff operates its Back Up and Recovery Division
(“BRS Division”) in Santa Clara, Californidd. Defendant Mr. Namboori worked Plaintiff's

BRS Division, under the supervision of co-defendant Ron Sha, from February 9, 2009 until hi

U7

termination in October 201H. at § 16.
b. Factual Background

Mssrs. Sha and Namboori previously worked together at Data Domaiid.lat{{ 1516.
Plaintiff acquired Data Domain in July 2009 and integrated it into its BRS Division in Sanéa Cla
Id. at 1 3. Plaintiff hired Mr. Sha as Vice President of IT for the BRS Divignd Mr. Namboori
to work under the supervision of Mr. Sha as the Director of Communicalibas.ff 1516.

Shortly after being hired by Plaintiff, Mr. Namboori signed a “receipt and
Acknowledgment, of EMC’s Business Conduct Guidelines,” which indicated that he hagdece
and read the EMC Business Conduct Guidelines (“Guidelines”), and understood that he was
responsible for adhering to the principles set forth in the Guidelohest.  19; EMC Business
Conduct Guidelines, Dkt. No. 1-1.

The Guidelines set forth, in relevant part, the following instructions:
e Avoid any activity or personal interest that creates or appears to create et confli

between your interests and the interests of EMC or that might impair, or appear
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impair, your ability as akEMC employee to perform your work objectively and
effectively.

e Select a supplier only on the basis of price, quality, performance, and syitaitilie
product or service.

e Do not favor a supplier for reasons which could imply improper conduct oratauffli
interest.

Id. at 1-2. Mr. Sha signed the same agreement on August 6, 2009. Dkt. No. 1 at  20.

Mrs. Sha createWista Pointin July 2010 under her maiden name, Hsiangmin Kung, with
the assistance of her husband, Mr. $thaat I 21 Plaintiff alleges that Mr. and Mrs. Sha created
Vista Point to exploit Mr. Sha'’s position BMC by allowing him to approve the contracting of IT
professionals from Vista Point at a “mauR” price.ld. at I 25Plaintiff also alleges that M
Namboori approved invoices sent from Vista Point to Plaintiff for the contractigstat Point’s
IT professionals, with the knowledge that Mr. Sha’s wife owned Vista Point, and thaehed:
personal gains from those contradds.at 11 29, 31, 32.

c. Procedural Background

Plaintiff filed the instant action against Defendants Mr. Namboori, Mr. Sha, Mrs. Sha al
Vista Point(collectively,”“Defendats”) on January 9, 2013 raising claims of: (1) fraud; (2a&he
of fiduciary duty (against Mr. Sha); (3) violation of the Racketeer Influenced amdpCor
Organizations Act (“RICQ"); (4) violation of California Business & Prafess Code  17200; (5)
unjust enrichment; (6) aiding and abetting breach of fiduciary duty (againstavibdbri, Mrs.
Sha, and Vista Point), (7) aaatting; and (8) declaratory relic@eeDkt. No. 1. Mr. Namboori
filed the instant Motion to Dismiss all of EMC'’s claims against him on Fep2@r2013See
Dkt. No. 19. The court now turns to the substance of that Motion.

Il. Legal Standard
The Federal Rukeof Civil Procedure require pleadings to contain “short and plain”

statements explaining why jurisdiction is proper, why the “pleader is entitlegdief,” and the
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specific relief sought by the pleader. Fed. R. Civ. P. 8(a)(1)-(3). Although the plesstenot

state“detailed factual allegations,” and wetlleaded allegations are accepted as true, the plaint

must nevertheless “state a claim to relief that is plausible on its fash€roft v. Igbal, 556 U.S.

662, 663 (2009) (quotinBell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)). Facial

plausibility is achieved when “the pleaded factual content allows the court toldraeaisonable
inference that the defendant is liable for the misconduct alletggahl, 556 U.S. at 663.
The pleader’s allegations will be accepted as true so long as certain pkegplimgments

are metld.; see alsd@'wombly, 550 U.S. at 555-56. If a pleader’s allegations of wrongdoing are

merely “threadbare recitals of a cause of action’s elements, supported by nobusargn
statements” a court will not accept the allegations aslfgbal, 556 U.S. at 663. The court can usg
its “experience and common sense” to determine if a cause of action is suppoartectby
conclusions or welpleaded factual allegats.|d. at 664. “Legal conclusions can provide the
complaint’s framework” but “they must be supported by factual allegatitchS=inally, “well-
pleaded factual allegations” will carry a presumption of “veracity” and the wolidetermine
whether it isplausible that the pleader is entitled to religf.

Also relevant to the instant motion, Federal Rule of Civil Procedure&fbjres
allegations of fraud to be accompanied by the “who, what, where, and how of the misconduct
charged,” however, allegans of fraudulent concealment or omission require somewhat less

specific averments of frauflloll v. eBay, Inc., 282 F.R.D. 462, 468 (N.D. Cal. 2012). “In the

context of a fraudulent omission claim, a plaintiff cannot plead a specitcaimlace of a failure

to act and may accordingly plead fraud in alternative wags(titing Washington v. Baenziger,

673 F. Supp. 1478, 1482 (N.D. Cal. 1987)). Nevertheless, a fraudulent concealment or omiss
claim must satisfy Rule 9(b), specifically biatingthe misrepresentatioor omissiorthat the
plaintiff relied on, whether the misrepresentatmromission induced plaintiff's decision to take a
action, or whether the plaintiff “would have acted differently had there been repneisentation.”

Noll, 282 F.R.D. at 468.
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II. Discussion
a. Fraud by Material Concealment and Omission
“Nondisclosure or concealment may constitute actionable fraud” when the defd)dant
was in a fiduciary relationship with the plaiifit (2) had exclusive knowledge of materiatt&and
known to the plaintiff(3) actively concealed maderial fact from the plaintiffpr (4) madepartial

representations but also suppressatie material fact®eteresa v. American Broadcasting

Companies, In¢.121 F.3d 460, 467 (9th Cir. 199YYhether a claim is actionable undey of the

last threesets ofcircumstancesn which the defendant did not owe a fiduciary duty to the plainti

depends on the “existence of some other relationship between the plaintiff and deilendaakh

a duty to dislose can arise.’fd. (quoting_LiMandri v. Judkins, 52 Cal. App. 4th 326, 337 (1997)).

This kind of relationship giving rise to a duty to disclose maté@aets can béorne out of “any
kind of contractual agreementld. (quoting_LiMandri, 52 Cal. App. 4th at 337).

Here,Plaintiff sufficiently pleads the existence of a relationship giving rise to a duty to
disclose material facts by submitting evidence of the EMC Business Conduetiasid
(“Guidelines”)thatMr. Nambooriagreed to abide by during the course of his employment. Dkt.
No. 1 at] 39; Dkt. No. 1-1.Plaintiff allegesthat Mr. Namboori signed a “receipt and
Acknowledgement, of EMC’s Business Conduct Guidelines, which indicated that he haddece
and read the Guidelines and understood that he was responsible for adhering to thespsetciple
forth in the Guidelines. Dkt. No. 1 at  19. The Guidelines required Mr. Nambdaxidm any
activity or personal interest that creates or appears to create a conflict betwemteyest and the
interests of EMC....” Dkt. No. 1, Ex. 1 at 1. This contractual relationship, vitiehalig required
Mr. Namboori to avoid the precise type of activity at issue in this case,ienfiycestablishethe

existence of a relationship giving rise to a datglisclose material factSeeDeteresal?21 F. 3cht

467 (quoting LiMandri, 52 Cal. App. 4th at 3337
As Plaintiff has pled the existence of a relationship giving rise to a duty to sksciaterial

facts, the Court must go ondetermine whethdplaintiff has successfully stated a claim ficud
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against Mr. NambooriTo state a claim for fraud, Plaintiff must allege: (1) a misrepresentation |
false representation, concealment, or nondisclosure, (2) defendant’s knowledgalsitthe 3)
defendant intent to induce reliance, (4) justifiable reliance by Plaintiff, (5) andtieguamage

to Plaintiff, all to the satisfaction of Rule 9(learnsv. Ford Motor Co., 567 F.3d 1120, 1126 (9tl

Cir. 2009).Mr. Namboori alleges that Plaintiff has failexrheet the heightened pleading standar
of Rule 9(b).The court reviews Plaintiff'allegations as to each element in turn.

First, Plaintiffalleges that Mr. Namboofl) omitted and misrepresented the nature of his
relationship with the otr Defendants(2) misrepresentethat “Vista Point was providing services
that were of value t& MC when no such value existedyid(3) misrepresented the “true amounts
paid to contractors that Vista Point supplied to EMC.” Dkt. No.[é8941.

SecondPlaintiff allegesMr. Namboori’'s knowledge of the omissiomsmisrepresentatian
by statingthatMr. Namboori maintained a close relationship with the Defendants who alleged|
formed Vista Point to defraud Plaintiff. Moreover, Plaintiff alleges MatNamboori and Mr.

Sha knew Mrs. Sha concealed her identity in her dealings with Plaintiff and bsesuthterfuge
to further their scheme to defraud EM@Kt. No. 1 at § 42Plaintiff provides further allegations
supporting Mr. Namboori’'s knowledge by alleging ttraithe approved invoicdsr servicesent
from Vista Point to Plaintiff while concealing Mr. Sha’s relationship to Vista Pam fother
members of Plaintiff’'s senior managemddt at § 31

Third, Plaintiff allegesMr. Namboori’s intent to inducelaintiff's reliance on the
misrepresentations or omissions by alleging that Mr. Namboori intended @h@tfPlely on his
omissions and misrepresentations and continue to “pay substantial sums to VistatRoutt
EMC receiving significant value for Vista Point’s alleged serviceb.at  42.

Fourth,Plaintiff allegesactualreliance on the misrepresentation by alleging that it paid
Vista Point approximately $4,776,869.69, over a period of thirty months, and would not have

so if it had beenware of Defendast conductld. at § 43seeNoll, 282 F.R.D at 468 (explaining
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that the party alleging fraud can satisfy the element of reliance by alléginig would have acted
differently had there been no misrepresentations or omissions bgfémeldnt).

Fifth, Plaintiff allegesthat it suffered financial injury because it would not have had to p3
Vista Point for its services “but for Defendants’ fraudulent scheme.” Dkt. Nof #&Plaintiff
further allegeghat if Defendants had not engdga the fraudulent scheme, it would have “based
its decision on which staffing company vendor(s) to use based on merit, price, qudbtynaece
and suitability of the product or service, as set forth in EMC’s Business CondueliGes.”|d.

The above allegations are specific and clearly relate to the alleged fraud at thietloisre
case As such, Plaintiff has satisfied Rule 9(b) in pleading its claifraoflulent concealment or
omission, andite ®urt DENIESMr. Namboori’'sMotion to Dismiss asot Plaintiff’s First Cause of
Action.

b. RICO Violation

UnderRICO it is “unlawful for any person employed by or associated with any enterpris
engaged in, or the activities of which affect, interstate or foreign comntercenduct or
participate, directlyr indirectly, in the conduct of such enterprise’s affairs through a patter
racketeering activity or collection of unlawful debBdyle v. U.S., 556 U.S. 938, 943-44 (2009)
(quoting 18 U.S.C. § 1962(c)A RICO claim must allege “(1) conduct (2) of &nterprise (3)

through a pattern (4) of racketeering activity.” Sanford v. Memberworks, Inc., 625 F.3d 550, 5

(9th Cir. 2010) (quoting Odom v. Microsoft, Corp., 486 F.3d 541, 547 (9th Cir. 2007) (en banq)).

“Racketeering activity is any act indictablinder several provisions of Title 18 of the United
States Code, and includes the predicate acts of mail fraud, wire fraud and miostijctstice.”

Sanford 625 F.3d at 557 (quoting Turner v. Cook, 362 F.3d 1219, 1229 (9th Cir. Z004)).

elements of RICO are interpreted broasihas to “effectuate its remedial purposBdyle, 556
U.S. at 944see &0 Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 497 (1983 (ORs to be

read broadly.”)Although the elements of a RICO claim are liberabbpstruedpPlaintiff must

allege the “time, place, and manner of each fraud plus the role of eachatdéfeandach scheme’™
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to properly state a claim for a violation of section 1962¢®)Schreiber Distributing Co. v. Serv.-

Well Furniture Co., In¢.806F. 2d 1393, 1401 (9th Cir. 1986) (quoting Lewis v. Sporck, 612 F.

Supp. 1316, 1325 (N.D. Cal 1985y RICO claim that fails to meet this standard should be
dismissed for failure to state a claiBanford 625 F.3d at 558.

Plaintiff fails to meet théneightened pleading standard required for RICO clfetausge
though it doedikely allege the presence of a fraudulent schetias not submittedufficient
factual allegations regarding the role of each defendant sctiemeSeeSchreiber806 F. 2 at
1401 (explaining that the plaintiff must describe the role of each defendant in théulinla
scheme)Plaintiff particularly failsto dlege with specificity Mr. Namboori’s role in the alleged
unlawful schemeSeeDkt. No. 1 at § 5@1. Plaintiff allegges thaDefendants “had/ista Point
submit invoices foapproximately $4,776869.69 for gaodnd servicefor which Vista Point
received significant value and for which EMC did not receive significaneyadund that
Defendants “misrepresented the amaafrppayments received by contractors that Vista Point waj
providing to EMC.”See idat 1 5355.However, these allegations do not attempt to separate o
untangle the individual roles of Mr. Namboori, Mr. Sha, and Mrs. Sha in perpetuating ¢hgesch

Additionally, Plaintiff fails toallege factual allegations sufficient to plausibly state Khat
Namboori’s unlawful conduct constitutegianable “racketeering activity Plaintiff allegesonly
that “Defendants’ unlawful conduct described above comssitindictable mail and wire fraud
under 18 U.S.C. § 1341 and 18 U.S.C. § 134B.4t  58.To allege aviolation of mail fraud
under Section 1341, Plaintiff must sufficiently pleqd) the defendants formed a scheme or
artifice to defraud; (2) the defendants used the United States mails or casseaf the United
States mails in furtherance of the scheme; and (3) the defendants did so wtédifie intent to

deceive or defraud.’Miller v. Yokohama Tire Corp., 358 F.3d 616, 620 (9th Cir. 2004) (quoting

Schreiber806 F. 2d at 1400%imilarly, to allege a violation of wire fraud und8ection1343
Plaintiff mustsufficiently allege (1) a scheme to defraud, (2), use of the wires in furtherance of

scheme, and (2) specific intent to defradds. v. McNeil, 320 F.3d 1034, 1040 (9th Cir. 200%3.
8
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Plaintiff has neglected to includayfactual allegations sufficiend connect Mr. Namboori’s
conductto either of these claimessociated with “racketeering activityAs such Plaintiff has
failed © allege a violation of the RICO statufecordingly, the Court GRANTS Mr. Nambotwi
Motion to Dismissasto the Plaintiff’'s Third Cause of Action for violationstoe RICO statute
WITH LEAVE TO AMEND.
c. Unfair Competition under Section 17200 of the Calornia Business and
Professions Code
California’s Unfair Competition Law (“UCL”) prohibits businesses fromaagigg in
unlawful, unfair, deceptive, or fraudulent business pract®esCal. Bus. & Prof. Code 88 17200
et seqThe UCL applies separately baisiness practices that are (1) unlawful, (2) unfair, or (3)
fraudulent._ Chabner v. United of Omaha Life Ins. Co., 225 F.3d 1042, 1048 (9th Cir. 2000).

Plaintiff alleges that th#r. Namboori’'s conduct applies &ach of the UCL'shree prongs. Dkt.
No. lat 163.

The UCL proscribes “any unlawful” business practice by “borrowing” timhs of other
laws and treating them *‘as unlawful practices that the unfair competition l&kesnradependently

actionable.””Chabner, 225 F.3d at 1048 (quotidgtTechCommc'ns, Inc. v. L.A. Cellular Tel.

Co., 20 Cal. 4th 163, 180 (1999)). Both statutory and common law violagon®rmthe basis for

a cause of action under the “unlawful” prong of the UCL. Mercado v. Allstate Ins. Co., 340 F.3

824, 829, n.3 (9th Cir. 2003ee &0 In re Facebook PPC Advertising Litigatior09 F. Supp. 2d

762, 771(N.D. Cal.2010 (“Plaintiffs’ allegation of a systematic breach of contract is a sufficien
predicate for unlawful business practices.”). Because ti bere findghat Plaintiffhas stated a
claim forfraudulent concealment or omissiahe court also finds that Plainthfs stated a claim
under the “unlawful” prong of the UCISeeSection Ill.a.Having found that Plaintiff successfully
stated a UCL claim, the couréed not consider Plaintiff's allegations or Mr. Namboori’s
argumentselating to the remaining prongbhe Court DENIES Mr. Namboori’'s Motion to

Dismiss with regard to the Plaintiff’'s Fourth Cause of Action.
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d. Unjust Enrichment
A claim for unjust enrichmeérdepends on the theory that one “who has been unjustly

enriched at the expense of another is required to make restitution to the @berl'V. WalMart

Stores, InG.572 F.3d 677, 684 (9th Cir. 2009) (quoting Restatement of Restitution § 1 (1937))

“The person receiving the benefit is required to make restitution only if tb@nsstances are such
that, as between the two individuals, it is unjust for the person to retaiwal*Mart, 572 F.3d at

684 (quoting First Nationwide Sav. v. Perry, 11 Cal. App. 4th 1657, 1663 (1992)).

Plaintiff' s claim for unjust enrichment is a restatement of the elements of a claim for unj

enrichment, devoid of any contespecific facts to support the claim:
Defendants benefited in each and all of the acts allegexin, and have benefited from
the retention, use, investment, and reinvestment of the benefits thereof. As, a resul
Defendants have been unjustly enriched to their benefit and to the detrimeainhoff PAs
a result of the foregoing unjust enrichment, Defendants have a duty to PEWEto
account for ad make restitution to Plaintiff....
Dkt. No. 1 at  68-6%uchlegal conclusios cannot, by themselves, suppmilaim for unjust
enrichmentPlaintiff has simply failed to include factualediations from which the Court can
“draw the reasonable inference that the defendant is liable for the misconelgetl A5eelgbal,
556 U.S. at 663. Accordingly, the COGRANTS Mr. Nambooris Motion to Dismissas to
Plaintiff's Fifth Cause of ActiotWITH LEAVE TO AMEND.
e. Aiding and Abetting Breach of Fiduciary Duty
In Californig “[a] party can be liable for aiding and abetting an intentional tort if....an
individual is aware that the other’s conduct constitutes a breach of duty and providastglbst

assistance or encouragement to the other to so brcte”First Alliance Mortg. Co471 F.3d 977,

993 (9th Cir. 2006) (quoting River Colony Estates Gen. P’ship v. Bayview Financial Jradin

Group, Inc, 287 F. Supp. 2d 1213, 1225 (S.D. Cal. 2008ernatively,a plaintiff maystate a

claimby alleging thathe party gave “substantial assistance to the other in accomplishing a tor1

10
Case Na 5:13CV-00118
ORDERGRANTING IN PARTAND DENYING IN PART DEFENDANT RAVI NAMBOORI'S
MOTION TO DISMISS; DENYING DEFENDANTS RON SHA, LILY SHA, AND VISTA
POINT S MOTIONS FOR JUDGMENT ON THE PLEADINGS; DENYING DEFENDANT
RAVI NAMBOORI’'S MOTION FOR SANCTIONS

ust

ious



United States District Court
For the Northern District of California

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

result and the person’s own conduct, separately considered, constitutes a bde&ghoahe third

person.”In re Brocade Communications Systems, Inc. Derivative Litigattd® F. Supp. 2d 1018,

1050 (N.D. Cal. 2009) (citing Casey v. U.S. Bank’Nass’'n, 127 Cal. App. 4th 1138, 1144

(2005)).Essential to this claim is the plaintiff's allegation that the defendahtetual

knowledge othe specific primary wrori§ with which he substantially assisteflliance, 471 F.

3d at 993 (quoting€asey 127 Cal. App. 4tlat 1145-46). “Actual knowledge” may be proven

through “inference or circumstantial evidencBifni Manag@ment Corp. v. Bank of America,

N.A., C-11-05573 DMR, 2013 WL 1089880, at *14 (N.D. Cal. Mar. 15, 2013)atiff may

raise thiscause of action againatpartyregardless if thgbarty owes the plaintiff an independent
fiduciary duty._Neilson v. Union Bank of California, N.A., 290 F. Supp. 2d 1101, 1134-36 (C.D.
Cal. 2003).

Plaintiffs Complaint contains no more than foowing “threadbare recitals” of the
elemens for this cause of action:

Namboori....knew that Defendant Ron Sha was breaching his fiduciary duty to

EMC....Namboori knowingly gave substantial assistance and/or encouraged&efe

Ron Sha to breach his fiduciary duty to EMC....By reason of Defendants Mrs. Sha,

Namboori, and Vista Point’s aiding and abetting the unlawful, fraudulent and improper

conduct as alleged herein, EMC has suffered substantial damages....
Dkt. No. 1 atff 7174. Such legal conclusions, unsupported by any factual allegations suggest
how Mr. Namboori knew that Mr. Sha risked breaching his fiduciary duty or how Mr. Namboo
encouraged Mr. Sha in doing so, fails to meet the Rule 8 pleading stgddelgbal, 556 U.S. at
663-64. Accordingly the court GRANTS Mr. Namboori’'s Motion to Dismiss as to the SadkeC
of Action WITH LEAVE TO AMEND.

f. Accounting
Plaintiff raises alaim foran accounting of “payments by Vista Point to Namboori” and

other payments made amatig DefendantDkt. No. 1 at I 79In this judicial district aclaim for
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accountingypically maysunive a motion to dismiss only if (1) the relationsbigtween a plaintiff
and defendant, such as a fiduciary relationship, calls for an accounting, and (2 tigaieowes
a balance to the plaintiff that is too complicated to calculate wino@accounting from the court.

Bhandari v. Capital One, N.A., No. I2/-04533, slip op. at *4 (N.D. Cal. Dec. 27, 201&e also

Hafiz v. Greenpoint Mortg. Funding, Inc., 652 F. Supp. 2d 1039, 1043 (N.D. Cal. 2009)

(“Ordinarily, a plaintiff must demonstrate a fiduciary relationship betwesrself and the
defendant sswell as refer to a sum owed to her by the defendant in order to successfgllg brin

claim in equity for an accounting;flores v. Wells Fargo Bank, N.A., C-6619 JSC, 2012 WL

2427227, at *6 (N.D. Cal. Jun. 26, 2012) (“In rare cases, an accountirig @acause of action
when a defendant has a fiduciary duty to a plaintiff which requires an accounting, and some
balance is due to the plaintiff that can only be ascertained by an accounting.”).

Plaintiff correctlypoints outthat under California law, evidence of a fiduciary duty owed

the plaintiff is not requiretb statea claim for an accountindrather“all that is required is that

some relationship exists that requires an accountBggTesellev. McLoughlin, 173 Cal. App.
4th 156, 179 (2009 heTessellecourt found that if the defendants had been in control of the
plaintiff's business, a sufficient relationship would have been present to requirecamtany
because “the right to an accounting can arise from the possession by therdefendmey or
property which, because of the defendant’s relationship with the plaintiff, the defesabliged

to surrender.’ld. at 180. Thél'essellecourt cited Kritzer v. Lancaste®6 Cal. App. 2d 1, 6-7

(1950), which explained:
[W]here the allegatins of the complaint show that the defendant was the trusted agent
the plaintiff, acting in a fiduciary capacity, and having for a long periodre the entire
charge and control of plaintiff's business, and that by various kinds of misconduct whig
are specially described, defendant caused losses and became liable in vargook su
money, the true amounts of which cannot be ascertained and determined without an

account, there is sufficient ground for an accounting in equity.
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The court recognizes that, because the claim for an accounting is one of comrmaod law
not federal or constitutional law, it must look to California law to determine whelhietif? has

successfully stated a claim. Seee R. Co. v. Tompkins, 304 U.S. 64, 78 (193&)wdver, the

court need notesolve the apparent conflict between Tesalld the findingef courts inthis

district, because even under the more deferential standard suggested by Hlasdilé has failed
to state a claim for an accounting.

To propely pleada relationship other than a fiduciary dtityat could give rise to alaim
for an accounting, Plaintifhust allege at leaihat Mr. Namboori was in control of some aspect 0
thePlaintiff’'s businesgor some period of time, was Plaintiftriged agent, caused a loss to
Plaintiff through specific misconduct, and is now liablétaintiff for the damages resulting from
that misconductSeeTesselle 173 Cal. App. 4th at 179-80. The Court stresses that this pleadin
standard is not a lessene than that which requires allegations of a fiduciary duty owed to
Plaintiff. Rather, thepleading standard is just as substantialraagt require a number of factual
allegations to support a finding of plausibility.

Plaintiff only alleges thaMr. Namboori “had continuing duties to deal honestly and fairlyj]
with EMC, including without limitation by not intentionally concealing the fact that Defeinda
Mrs. Sha, the owner of Defendant Vista Point, was and is married to Defendant MDEh&lb.

1 at I 77Plaintiff further alleges that “Defendants have unlawfully received certairafebsther
income from the wrongful conduct described aboie.at § 78 However,Plaintiff does not allege
that Mr. Namboori was in control of any aspect of the business for any period of ama, w
trusted agent dPlaintiff, or committed any specific misconduct that caused Plaintiff to lose son
assetAs such, Plaintiff has failed to state a claim for an accounting as to Mibdtamand the
coutt GRANTS Mr. Namboots Motion to Dismiss as to Plaintiff's Seventh Cause of Action

WITH LEAVE TO AMEND.
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g. Declaratory Relief
Declaratory relief may be stated simply as a party’s request for a declarat®nglits.

Park Townsend, LLC v. Clarendon Am&ilns. Cq.12-CV-04412, 2013 WL 66246, *3 (N.D.

Cal. Jan. 2, 2013). A party may request declaratory relief when it allegasraversy that is of
“character which admits of specific and conclusive relief by judgmenimitie field of judicial
deternination, as distinguished from an advisory opinion upon a particular or hypothetical set

facts.” Id. (quoting_Gafcon, Inc. v. Ponsor & Associates, 98 Cal. App. 4th 1388, 1403 (2002)),

judgment for declaratory reli@hust “decree, not suggest, whaetparties may or may not do.”

ParkTownsend, 2013 WL 66246 at *3 (quotiGafcon 98 Cal. App. 4th at 1403).

Plaintiff's claim for declaratory relief seeks a court order decldingNamboori liable to
it for damages “according to proof at triaDkt. No. 1 at I 93. In contrad®]aintiff requests that
the Court declarét does not owe any monies to Defendants Mr. Sha, Mrs. Sha, and Vista Poi
Id. While Plaintiff likely states a claim for specific declaratory relief as to Defendants Mr. Sha,
Mrs. Sha, and Vista Point, Plaintiff has not requesteudlarly specific declaratory relief as tdr.

Namboori.Seeid.; |.B. ex rel. Fife v. Facebook, Inc., 905 F. Supp. 2d 989, 1005 (N.D. Cal. 201

(denying the defendant’s motion to dismiss plaintiff's request folad®dry relief when the
plaintiff requested “declaratory relief as to the validity of past corstfaahd a determination that
the defendant must “substantially alter its Facebook Credit transaction mouodenply with the

law”); seeParkTownsend, 2013 WL 66244 *3 (explaining that a request for declaratory relief

must seek a judicial statement of what the parties “may or may not do”). RathdiffBlalaim
merely reiterates its request for damadesordingly, the Court GRANTS Mr. Namboti
Motion to Dismiss as to Plaintiff's Eighth Cause aftidan WITH LEAVE TO AMEND.
V. Conclusion
For theforegoing reasonthe ®urt GRANTSIN-PART and DENIESIN-PART Mr.

Namboori’s Motion to Dismisslaintiff’'s Third, Fifth, Sixth, Seventh, and Eighflauses b
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Action are DISMISSED WITH LEAVE TO AMEND as against Mr. Namboori. Mr. Namboori’s
Motion is DENIED as to Plaintiff’s First and Fourth Causes of Action.

Any amended complaint must be filed within fourteen days of the date of this Order.
Plaintiff is advised that it may not add new claims or parties without first obtaining Defendants’
consent or leave of court pursuant to Federal Rule of Civil Procedure 15. Plaintiff is further advised
that failure to amend the complaint in a manner consistent with this Order may result in the
dismissal of this action.

Because Plaintiff’s anticipated amended complaint will replace the original complaint as
the operative complaint in this case, Mr. Sha, Mrs. Sha, and Vista Point’s respective Motions for
Judgment on the Pleadings (Dkt. Nos. 24 and 26) are DENIED AS MOOT. However, this denial is
without prejudice and does not preclude Defendants from timely refiling their respective Motions
for Judgment on the Pleadings addressing the amended complaint.

Additionally, having found that Plaintiff successfully stated at least two claims against Mr.
Namboori, the court finds that Plaintiff’s attorneys did not act in bad faith in violation of Federal
Rule of Civil Procedure 11 in naming Mr. Namboori as a defendant in this matter. Accordingly,
Mr. Namboori’s Motion for Sanctions (Dkt. No. 29) i1s DENIED.

IT IS SO ORDERED
Dated: August 13, 2013

=00Q s

EDWARD J. DAVILA
United States District Judge
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