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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

)
ERIC BENEDICT, RICHARD BOWDERS, ang
KILRICANOS VIEIRA, on behalf of themselvgs Case No.: 13-CV-00119-LHK

and classes of thosamilarly situated,

Plaintiffs,

V.

HEWLETT-PACKARD COMPANY,

Defendant.

ORDER DENYING ERIC BENEDICT'S
MOTION FOR RULE 11 SANCTIONS
AGAINST HEWLETT-PACKARD AND
HEWLETT-PACKARD’S COUNSEL

ERIC BENEDICT,

Counterdefendant,

V.

HEWLETT-PACKARD COMPANY,

Counterclaimant.
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This Order addresses a motion for sanctiomsyant to Federal Rule of Civil Procedure 11

arising in the contexaf a class action lawsuit brought byakitiffs Eric Benedict, Richard

Bowders, and Kilricanos

Vieira, on behalf of tretves and classes of those similarly situated,

against Defendant Hewlett-Packard Company (“HBt')violations of the Fair Labor Standards
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Act and various state wage and hour la8eeFirst Amended Complaint, ECF No. 64. HP, as
Counterclaimant, filed two counterclaims agaigsc Benedict, as @unterdefendant, alleging
breach of contract and replevin for his wronggtention and use of HPfgoprietary materialSee
ECF 100 (HP’s First Amended CountercompldiRACC”). Benedict now moves for Rule 11
sanctions against HP and HP’s counsel, SidlestiAl_LP, on the basis that HP’s counterclaims
are “based on speculation and false contentions.” ECF No. 105 at 16. Pursuant to Civil Local
7-1(b), the Court finds this matter appropriaterésolution without @l argument and hereby
VACATES the hearing on this motiontseduled for January 23, 2014, at 1:30 plHaving
considered the parties’ arguments, the relevantdad the record in ih case, the Court hereby
DENIES Benedict's motion for Rule 11 sanctions.
l. BACKGROUND

A. Procedural History

On January 10, 2013, Plaintiffs filed their comipian this class action lawsuit against HP
for violations of the Fair Labor Standards Actlararious state wage and hour laws. ECF No 1.
February 22, 2013, HP filed its answer to ¢tbhenplaint. ECF No. 22. On May 31, 2013, Plaintiffs
filed their First Amended Complaint. ECF Na#t. On June 14, 2013, HP filed its First Amended
Answer and Counterclaims to Plaintiffs’ Rilsmended Complaint. ECF No. 74. On August 19,
2013, HP filed its First Amended Answer t@iRltiff's First Amended Complaint and First
Amended Counterclaims. ECF 100 (“FACC").

On September 9, 2013, Benedict filed a motmrRule 11 sanctions against HP and HP’s
counsel, requesting that the Court dismiss thEEAnd issue appropriate sanctions. ECF No. 1(
(“Mot.”). On September 9, 2013, Batliet also moved to dismiss lotounterclaims in the FACC.
ECF No. 107. On October 3, 2013, HP filed a corad opposition to both Benedict's motion to
dismiss and Benedict’s motion for Rule 1ha#ons. ECF No. 130 (“@p’n”). On October 21,

! The Court need not hold a hearing simply because the issue at hand involves s&httitns.
State Farm Mut. Auto. Ins. G&9 F.3d 1018, 1027 (9th Cir. 1994) (holding that Rule 11 sanctig
require notice and an opportunity to be heard, buhaoéssarily a hearing, and that the “chance
respond through submission of a brief isally all that dugrocess requires”).
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2013, Benedict filed a consolidated reply in supf both his motion to dismiss and his motion
for Rule 11 sanctions. ECF No. 145.
B. Factual Background of this Litigation

Benedict’'s Rule 11 motion asks this Camrtmpose sanctions on HP “in connection with
HP’s filings of its First Amended Counterclaimsagainst [Benedict]” for breach of contract and
replevin. Mot. at 1. The Court does not repeat tadl of the allegations in HP’'s FACC with
respect to HP’s two counterclaims, as those atedtn this Court’s Qier regarding Benedict's
motion to dismiss the FACC. Where necessary, thtlegations are discussed in later sections of
this Order. Here, in order to provide the resaey background for Benedict's Rule 11 motion, the
Court provides a summary of how HP’s counterclaamtse in the context of this wage and hour
class action lawsuit, and descriltks relevant aspects of the pedural history and the parties’
interactions regarding HPamended counterclaims.

It is undisputed that while Benedict waseanployee at HP, HP gave him a work-issued
laptop to use while on the job, atitht shortly before segning from HP, Benedict “imaged,” i.e.,
copied, that entire laptop haddive, which contained HP gperty. FACC 1 7, 12, 24; Mot. at' 2.
HP alleges that the laptop drive included éaagnounts of highly confidential and proprietary HP
information including proprietary software, licensing keys, program files, and customer
information,seeFACC { 25, and that Benedict’'s copying anémnéon of the material was a direct
breach of the confidentiality agmnent Benedict had entered wHlP upon receiving his offer of
employment as well as the nondisclospodicies to which he had agreed. 7 14-17, 26, 18
(alleging that one part of conédtial agreement Benedict signedtet that “I will not remove any
HP property from HP premises without Hp&srmission. Upon termination of my employment
with HP, | will return al HP property to HP unless HP’s written permission to keep it is
obtained.”). HP alleges that “[ijaddition to retaining the [copied his work-issued laptop], after

his resignation, [Benedict] retained HP prdpen other personal drives and devicédd.” 28;see

% The Court addresses Benedict’s motiodifmiss the FACC in a separate Order.
% While HP alleges that Benedict detwo copies of the hard driveeeFACC 1 22, 24, Benedict
claims he made one copy. Mot. at 2.
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also id. 35(a) (“[F]or over a year he secretly et those images and other personal devices
containing HP property.”Benedict claims that the only reeshe copied his work-issued laptop
drive was to ensure that he retained all thequeismaterials he had dine laptop before turning
the laptop in, and that he has not disclosed anpidperty to anyone excepis attorneys at Lieff,
Cabraser, Heimann & Bernstein since resigniogifHP. Mot. at 2; ECF No. 56 (Declaration of
Eric Benedict, 1 3) (“Benedict [@e”); Declaration of Max C. Echer Ex. C, Benedict's July 15,
2013 Deposition, ECF No. 133-7, at 43:9-("Benedict Depo.”). HP disputes Benedict’s claims.
Opp’n. at 19-21; 22-23.

HP alleges the following about how HiFst found out about Beedict's copying and
retention of the laptop drive. the course of the wage and hputative class action Benedict and
other named Plaintiffs brought against HP, Benatlgitlosed five HP proprietary documents to
his attorneys, including one to which Benedictiégdonot have had access in the normal course o
his duties as a non-manager. FACC | 27, 3&l|&ation of Wendy M. Lazeron, ECF No. 136, 1 3
6 (“Lazerson Decl.”); Declaration of Ans Gery, ECF No. 44 11 8-9 (“Gregory Decl. #1”). HP
found out about this when Benedict’s attornpgaduced those documents to HP as part of
Benedict’s initial disclosures on April 17, 2018. Benedict does not disite whether he gave
these five documents to his attorneys, buoipdy states that on May 3, 2013, some three weeks
after Benedict served his initial disclosures, Benedict's counsel sentéiRisel a letter stating
that Benedict had made and retained “an imadéils work-issued laptop drive, and promising
that Benedict’s counsel would retuto HP “all documents, electronic otherwise, that appear to
constitute HP property.” Mot. at 4 (citing Sag@gclaration, Ex. A, ECF No. 106-1, “letter”). HP
does not dispute that Benedict's lawyers sent HP’s counségtiigis Opp’'n. at 7.

After discovering that Benedtihad copied his work-issddaptop without authorization,
HP sought to secure any devigsnedict had which containétP property, and thus filed a
temporary restraining order along with threegmsed counterclaims against Benedict for
misappropriation, breach of contract, and coneerd_azerson Decl. § 25; ECF No. 41 (ex parte

application for temporary restraining order asking @ourt to order Beneditd return all copies
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of his work-issued laptop drive and any HP prope his possession to HP and to prevent him
from copying or disclosing any HP properfyBenedict filed an opposition, claiming he had a
privacy interest in the personal material he fetdined on those copie$the laptop drive. ECF
No. 47. Without reaching the merits of HP’s bBggtion for temporary injnctive relief, the Court
ordered the parties to meet and confer anddntity a third party vendahat would segregate all
of Benedict's personal materiah the copies from any HPqperty on the copies. ECF No. 49.
Once the parties selected a vendod notified the Cotithat they would meet and confer to
discuss how the third party vends@gregation process would woseeECF No. 50, the Court
denied HP’s application for tgmorary injunctive relief as modECF No. 51. Shortly thereafter, on
May 16, 2013, Benedict’s attorneys revealed tati#R Benedict had siather personal devices
potentially containing HP properticluding two more hard driveand four other smaller devices.
Declaration of Max C. FischeECF No. 127, 1 24 (“Fischer Degldnd Ex. Z to Fischer Decl.,
ECF No. 128-6.

On May 30, 2013, the Court issued a Clssagement Order providing further
instructions to the parties regard the “Segregation and Return@ta to Plaintiff and HP,” ECF
No. 60, holding that the “third pgrivendor shall make and retarfull reimage of the HP laptop
and any HP material on any ofalititiff's or Plaintiff's family’s devices or backup system. The
third party vendor shall create a log of all kiaterial by file name, document title if readily
available, and document type. If the vendarnsure about whether a document contains HP
material, both Plaintiff's and Defendanteunsel should review the documendl’at 2. Benedict
claims that he gave the third party vendorabpy of his work-issuethptop hard drive and
relinquished control of any deviceshis possession that he knewctintain HP property. Mot. at

3 (citing Benedict Decl., 1 4; Bedict Depo. at 24:14-19). He alslaims that he has “consistently

* Benedict claims that HP filethis application for a temporarysteaining order dgpite Benedict's
“repeatedly stated commitmentrgturn” all HP property in Beneclis possession to HP, and that
HP “refused to cooperate in a plan for segtiegaand returning the Dpsited Material to HP.”

Mot. at 5, 7. HP disagrees, claiming that HP it refuse to meet anadwfer about a segregation
process in which a third party méor would review the copies tife drive Benedict had made.

Opp’n. at 10; Lazerson Decl., T 18.
5
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agreed that he will return all teial in which HP asserts a property interest.” Mot. at 2-3, 5. HP
agrees that Benedict deposited tive copies of his laptop hardide he had made with the third
party vendor, Opp’n. at 16; Fischer Decl. § 44,dieges that “Benedidontinues to possess HP
property himself” and that Benedict has “adedtthat he continues to possess certain HP-
proprietary material in an emaitcount, that he has not search#af his personal devices for
HP-related material, and that it is conceivable figahas not returned or dispossessed himself of]
all HP property.” FACC 11 35(h), 46.

On June 14, 2013, HP filed its original counterclaims against Benedict for trade secret
misappropriation, breach of contract, and conversion. ECF No. 74. On July 5, 2013, Benedict
a motion to dismiss those counterclaims pursuaketieral Rule of CiviProcedure 12(b)(6). ECF
No. 88. On July 15, 2013, HP took a special two limposition of Benedict regarding how he
copied his laptop drive, as allowed by the @suCase Management Order. ECF No. 60 &2,
generallyBenedict Depo. Between July 16, 2013 daty 30, 2013, the parties engaged in
informal settlement discussions regarding Hi&anterclaims. Lazersondol. I 29; Fischer Decl.
11 32-38.

On August 2, 2013, the parties filed a joint skgtion in which they outlined the process
through which the parties’ property would b@agted by the third party vendor on the devices
Benedict had provided to the vendor. EN&. 92. On August 19, 2013, HP filed amended
counterclaims, dismissing withoptejudice its misappropriatn and conversion claims, and
adding a claim in replevin. ECF No. 100. On Seften®, 2013, Benedict filed the instant Rule 1
Motion “in connection with HP’s filings of its FitAmended Counterclaims §igainst [Benedict].”
ECF No. 105. HP sought injunctive relief prohibgiBenedict form using, copying, disclosing, or
deleting any HP confidential information in lpessession and ordering ttegurn and disclosure
of any HP property in his ggession to HP. FACC 1 4d, Prayer for Relief, 2.

Il. LEGAL STANDARD
A. Motion for Rule 11 Sanctions

Federal Rule of Civil Procedure Rule 11 states in pertinent part:

6
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(b) By presenting to the court a pleadingjtten motion, or other paper--whether by
signing, filing, submitting, or later advocatiitgan attorney or unrepresented party
certifies that to the best of the person’s klemge, information, and belief, formed after an
inquiry reasonablende the circumstances:

(1)it is not being presented for any improperpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legadtentions are warranted by existing law
or by a nonfrivolous argument for ertiéng, modifying, or reversing existing law
or for establishing new law;

(3) the factual contentions have evidentiawpport or, if specifically so identified,
will likely have evidentiary supportiaf a reasonable opportunity for further
investigation or discovery . . .

(c) Sanctions. (1)n General.lf, after notice and a reasdsla opportunity to respond, the
court determines that Rule 11(b) has béefated, the court maynpose an appropriate

sanction on any attorney, law firor party that violated the lior is responsible for the
violation.

Fed. R. Civ. P. 11(b)-(c).

Rule 11 sanctions are appropriate “wheiiagf is frivolous, legdly unreasonable, or
without factual foundation, or lsrought for an improper purposdstate of Blue v. Cnty. of L A.
120 F.3d 982, 985 (9th Cir. 1997) (citation onditeThe Ninth Circuit has identified two
circumstances where Rule 11 sanctions maynipesed: where a litent makes a “frivolous
filing,” that is where he filea pleading or other paper which no competent attorney could belie
was well-grounded in fact and warranted by lamd @here a litigant files a pleading or paper for
an “improper purpose,” such as personal or economic harassaneanberg v. Sal8822 F.2d
882, 885 (9th Cir. 1987). Where the Court finds mglaint is non-frivolous, the Court need not
reach the “improper purpose” analysis becaus®tafrivolous complaint cannot be said to be
filed for an improper purposeld. at 885-86.

A frivolous filing is one that isljothbaselesand made without a reasonable and
competent inquiry.In re Keegan Mgmt. Co., Sec. Litig8 F.3d 431, 434 (9th Cir. 1996) (citation
omitted) (emphasis in original). Accordingly, when a complaint is challenged under Rule 11, 3
district court must conduct a twarong inquiry to determine whwtr the complaint is frivolous:

“(1) whether the complaint is lefiypor factually baselgs from an objective perspective, and (2) if

7
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the attorney has conducted a reasonable and competent inquiry before signing and filing it.”
Holgate v. Baldwin425 F.3d 671, 676 (9th Cir. 2005) &tibn and internadjuotation marks
omitted). The “baseless” and “reasonable inquiry” requirements are conjunctive, not disjuncti
Therefore, “[a]n attorney may not be sanctiof@d [filing] that is nd well-founded, so long as
she conducted a reasonable inquitg.te Keegan78 F.3d at 434. By the same token, a signer
cannot “be sanctioned for a complaint which idlxieunded, solely becaushe failed to conduct
a reasonable inquiry[.Jid.

When Rule 11 sanctions are party-ing@tthe burden is on the moving party to
demonstrate why sanctions are justifide Tom Growney Equip., Inc. v. Shelley Irr. Dev., Inc.
834 F.2d 833, 837 (9th Cir. 1987). The Ninth Cirdwsis held that Rule 11 sanctions are “an
extraordinary remedy, one to be exercised with extreme cau@perating Eng’rs Pension Trust
v. A-C Co, 859 F.2d 1336, 1345 (9th Cir. 1988). They are reserved fa araat exceptional
case[s] where the action is cliydrivolous, legally unreasonabte without legal foundation, or
brought for an improper purposéd. at 1344. “Rule 11 must not be construed so as to conflict
with the primary duty of an attorney tepresent his or her client zealousli”

lll.  DISCUSSION

Benedict moves for Rule 11 sanctions agatt3tand HP’s counsel on the basis that HP’s
amended counterclaims “fail[] to satisfy Rule 1fileading requirements.” Moat 12. In response,
HP argues that the Rule 11 motion should beeatkbecause “HP’s claims are not factually or
legally frivolous, are reasonably based on stigation permitted by Benedict, and were not
brought for an improper purpose.” Opp’n. at 29. Belthe, Court addresses, in turn, whether or
not HP’s counterclaims are legally and factubliseless, whether HPastorneys conducted a
reasonable inquiry before filing the amended counterclaims, and whether the counterclaims W
brought for an improper purpose. The Court condutiat Rule 11 sanctioase not warranted in
this case, and accordingly DENIES Benedictguest for dismissal of the FACC and appropriate

sanctions. Mot. at 17.
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A. HP’s Counterclaims Are Not Factually Baseless

Benedict argues that HP’s counterclaine ‘@ased on speculation and false contentions,
but presents only one specific argemhregarding why this is the @adHP “has no factual basis for
[its] damages allegations.” Mot. at 12-13; Reply at 12 (“Neither H'adahgs nor its Rule 11
response contains any concretet$ to support its allegationsadmagel.]”). Because damages ar
only an element of HP’s breach@dntract claim and not HPteplevin claim, the Court only
addresses whether or not HP’s breach of contract counterclaim specificklysufficient factual
basis for its allegation of damag@&he Court concludes thatetlamages allegations are not
factually baseless, as explained below.

“Rule 11 sanctions are appropeaf the allegations and othfactual contentions entirely
lack evidentiary supportS3tiglich v. Contra Costa County Bd. Of Supervis@@97 U.S. App.
LEXIS 897 (9th Cir. 1997). “A claim is . . attually baseless if iatks factual foundationICU
Med., Inc. v. Alaris Med. Sys., In&lo. 04—-00689, 2007 WL 6137003, at *3 (C.D. Cal. 2007)
(citing Estate of Blugl120 F.3d at 985). A claim is “wellrgunded in fact’ if an independent
examination reveals ‘some credible evidenn support of a party’s statementslimaka v.
Buddhist Churches of Ap917 F. Supp. 698, 710 (N.D. Cal. 1995). A claim that has “some
plausible basis, [even] a weak one,5igficient to avoid sanctions under Rule Whited Nat. Ins.
Co.v.R & D Latex Corp242 F.3d 1102, 1117 (9th Cir. 2001). The standard is not a higiseee.
Cal. Architectural Bldg. Prods. v. Franciscan Cerami@$8 F.2d 1466, 1472 (9th Cir. 1987)
(reversing grant of Rule 11 sanctions wherthalgh evidence was “weakhd could not survive
summary judgment, court could notisthat the complaint [was] sadking in plausibility as to . .

. Subject [the attorney] to” sanctions). Furtieircumstantial evidence, and the reasonable
inferences drawn from that evidence, are ttateevidentiary supportdr purposes of Rule 11.

MetLife Bank, N.A. v. Badostaih0—CV-118-CWD, 2010 WL 5559693, at *6 (D. Idaho 2010)

® The Court further notes thatBenedict’s Reply, Benedict's argemts are similarly restricted to
the issue of whether HP’s breach of contract claim is factually basg&ssteply at 11 (“HP
supports itdreach of contractounterclaim with the followingague allegations of damage.”)
(emphasis added).

9
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(internal citation and quotation marks omittedgchel v. Banana Rep. In831 F.2d 1503, 1508
(9th Cir. 1987) (reversing sanctions because wtemnce of circumstantial evidence plaintiffs
relied upon in their complaint¥ee also Golden Gate Way, LLC v. Stenw@@9-04458, 2011 WL
3667496, at *4 (N.D. Cal. Aug. 22, 2011) (“an infece, reasonably drawn from the undisputed
circumstantial evidence, suffices”). While theutt generally considers what facts were known b
the plaintiff at the time of suit, the court must@tonsider “after-acquired factual evidence” if it
supports the claim&eegan 78 F.3d at 434.

Here, the Court concludes that HP’s breathontract counterclaim does not contain
factually baseless damages allegations because HP reasonably relied on circumstantial evidg
a basis to infer that Benedict copied and retaliBts property to use igctually did use it, and
that HP lost profits and reaisable royalties as a resubeeFACC 35 (alleging HP has been
“harmed and damaged by [Benedict’s] theft, seoetention, and/or usd# HP’s commercially
valuable property, including its valuable comdfirdial information and proprietary developments;
such harm and damages includes but are not netgdsated to lost pofits, unjust enrichment,
and/or reasonable royalties.”). As HP argtiBgnedict’s undisputed breh of the [confidential
agreement he had entered with HP] and takingRproperty, combineditth other circumstances
relating to his theft and subsequennduct, provide[d] an objectiweteasonable basis to infer that
Benedict took the property for an illicit use” and “that he did so,” thus “entitling HP to the lost
profits” HP alleges in the FACC. Opp’n. at 74,, 30. The Court summarizes six categories of
such circumstantial evidence below.

First, it is undisputed thdtefore resigning from HP, Bediet copied his work-issued
laptop drive, which contained HP property. ThHi property contairtenot only substantial
volumes of highly confidential eopany and customer informatigeeDeclaration of Ravneet
Gill, ECF No. 134, 1 6 (“Gill Decl}; Declaration of David R. Gpenter, ECF No. 133-3, 11 3-6
(“Carpenter Decl.”); Fischer Dec] 45, but also included hightpnfidential documents to which
Benedict shoulehot have had access in the normal cowfskis duties as a non-manager at HP.

Seelazerson Decl. § 6; Gregory Decl. #1 11 8-9.
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Second, Benedict did not tell his direct mgerathat he was making any such copies nor
asked for permission to do soill®ecl. | 1, 5; Benedict Depo. at 78:1-6 (admitting he did not as
for permission to copy his laptop drive). Benedilsb did not voluntarily self-disclose to HP, for
over a year after leaving HP, the fact that he ¢@pied and retainedishHP property. Lazerson
Decl. § 6. Rather, HP found out only becausedsict’s attorneys disclosed certain highly
confidential HP documents to HP when making Betct&dRule 26 initial disclosures in the instanf
putative class action litigatiord. § 3. Only at that point, when HP asked Benedict’'s attorneys tg
return the HP property immediageBenedict’s attorneys resporttey stating that Benedict had
come into possession of the HP property whemtaged the laptop drive shortly before his
resignationld. 11 9-10.

Third, HP had evidence that it is highly unakfor an employee to copy his entire work
laptop drive upon resigning simply to ensure he waatain his personailés. Declaration of Ans
Gregory, ECF No. 131, 1 6 (“Gregobecl. #27); Gill Decl. {1 6¢. This is because employees
typically separate out their personal files thelwes® or request other HP personnel to do so. Gill
Decl. | 7; Declaration of Michael Menz, ECF.N@&7, 1 6 (“Menz Decl.”) (“In my three decades
of cyber-security investigatioexperience with law enforcement and HP, | have never seen any|
case in which a departing employe®ged his entire hard drive @therwise had taken large
volumes of company information upon leaving, simjplyetain personal files.”) (emphasis in
original); Menz Decl. § 7 (“[M]yoffice routinely — that is, severaines a month — handles request
from departing employees who are turning intherk-issued devices, but who ask the company
to extract and return their personal filesVarious HP personnel also found Benedict’'s
explanation that he copied tbdve to retain his personal matds highly implausible because
first, any HP employee would know that copythg drive without permission is impermissible
and violates HP’s confidentiey agreement with its employees, and second, because any
technologically sophisticated @®n would know how to segregatet their own personal files.
Declaration of Donal@. Billings, ECF No. 133-4, 1 3 (“Biligs Decl.”); Menz Decl. {1 7-10;
Gregory Decl. #2 { 6; Gill Decl. 11 6-7. HP alsad evidence that when employees had taken
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company property with them in the past without any improper intent, it generally involved smal
amounts of files that were inadvently retained, Menz Decl.  While here, Benedict's complete
copy of his work drive contained a large number of files, i.e., 220 gigabytes oldd&t8, 6
(noting that in hundreds of investigations otleee decades of his experience with law
enforcement and HP, he has never seen ghogee take such large amounts of company
information except for an illicit use).

Fourth, HP had evidence that Benedict copiedHP property right as he was leaving to
work for a company that competes with HP ia @nterprise softwaradustry. Fischer Decl. | 26,
and Exs. E-J, ECF Nos. 133-9 — 133-14; Bertddepo. at 89:7-13 (admitting that his new

employer creates enterprise software like HP aivériises how its produciiscorporate enterprise

security technology); Fischer Decl. Ex. D, ECF No. 133-8 (Benedict’s resume describing his new

job as involving the support of “tarprise system, application, aretarity administrators.”). This
suggested to HP that Benedict had the opportaaigxploit the HP property in his new job, and
thus took it to do so. Lazerson Decl. § 27; Fiséhexl. § 26; Billings Decl. { 8; Menz Decl. § 14
(“[T]he fact Mr. Benedict cod and took HP information upon leaving for another enterprise
software company, in my experience and protesdijudgment, further supports an inference that
Mr. Benedict copied anthok HP information to exploit it ihis new job, whether directly or
indirectly.”).

Fifth, HP had evidence that Benedict is adverse to using or disclosing the HP property

despite not working at HP anymore. Benedict hasited that he read some of the HP material gn

the copy of his laptop drive after resigning. BaineDepo. at 42:3-18. Bedet also disclosed
various HP documents to his attorneys to usenag&lP in his putative aks action lawsuit against
HP, Lazerson Decl. § 10, thus suggesting hdligg to disclose HP property to unauthorized
third parties when it ifor his own benefit.

Last, HP had other circumstantial evidencd Benedict had consmisness of guilt with

respect to his copying of the HP property, whiaggests Benedict copied the HP property for an

improper purpose. For instance, Benedict admitted that he destroyed some evidence of HP pfrope
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on one of his personal devices before providingeddivant devices with HBroperty to the third
party vendor who has been tasked with segneg&enedict’'s personal information from HP’s
property. Benedict Depo. at 21:28:1; Menz Decl. {1 15-17 (notinigat Benedict's destruction of
some HP property suggests thattook HP property to use it Wwaut authorization after leaving
HP). Benedict also resigned from HP withowtiigg HP notice of his resignation before the day h
resigned, which was highly unusual in the entergesurity department, Gill Decl. 1 4; Benedict
Depo. at 74:4-5, thus supporting a plausible infer¢gin@eBenedict may have wanted to limit HP’s
ability to inquire into the ccumstances surrounding his depegtand whether he was following
all company policies upon leaving.

While Benedict argues, in response to thiglence cited by HP, @h“[n]one of this

speculation adds up to establish a factual basidRs claim of actual damages,” Reply at 12, the

Court disagrees. A claim that hasfise plausible basis, [even] @&k one,” is sufficient to avoid
sanctions under Rule 1WUnited Nat. Ins. Co. v. R & D Latex Corp42 F.3d 1102, 1117 (9th Cir.
2001). Regardless of how HP’s breach of contcéam would fare at the summary judgment
stage, the circumstantial evidence cited above lsaat, sufficient to find that HP had some
factual basis to allege that Benedict took theprperty for an illicit us, did in fact use the
property, and thus that HP sufferedt profits and reasonable rolyas as a result. This is because
there is evidence that Benedict (1) copied, wittasmking for authorizatioand in direct violation

of company policy, a large amount of highly coeftial company information, some of which he
would not even have had access to as a regalamanaging employee; (2) did not voluntarily
disclose this fact to HP for ovaryear after he left; {3had a suspect explanation for why he did s
given that a technologicallyphisticated person wailtknow how to segregabut personal files

or would ask HP personnel to do so; (4) toakitiformation right abe was leaving for a
competing company where he could readily apipé/HP property; (5) was open to reading and
disclosing the HP property; and) (@It the need to destroy certamidence of HP property on his
personal devices wibut consulting HPAIl of these facts at the very least comprise circumstanti

evidence that makes it plausible that Benelact an illicit motive whermopying his laptop drive
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and that he acted on that motive by using the ptppesome way, thus leading to HP’s loss of
profits.See Mary Ann Pensiero, Inc. v. Lingd&7 F.2d 90, 95 (3d Cir. 1988) (reversing award of
sanctions where facts and cinistantial evidence “supportedeasonable suspicidrof

wrongdoing by the defendant) (emphasis addsehpvitz v. Miller 856 F.2d 902, 906 (7th Cir.
1988) (reversing award of sararis where facts supported a “reasble inference that some
wrongdoing was afoot’.

The Court notes that in reaching this dosmn, the Court rejects Benedict’s implicit
argument that HP has a burden to set out in itgptaint, or to provide evidence of, exactly when
and how Benedict used HP’s propyeand precisely how HP lost prcfibr reasonable royalties as
result, because such an argument contradictsléine language of Rule 11(b)(3), which expressly
allows pleading based on a belief that the atiega “will likely have evidentiary support after a
reasonable opportunity for furthmvestigatioror discovery.”See also Twomhlp50 U.S. at 556
(holding that a claim is faciallglausible if there is at least'@easonable expectation that proof
will be uncovered in discovery”). Thus, Benedidtigplicit suggestion that HP has to plead and
prove every aspect of its claimthe time of filing suit is inconsient with the case law, Rule 11,
and other Ninth Circuit case law wh Benedict himself acknowledge®eeMot. at 14 (citing
Holgate 425 F.3d at 676, which holds tf&ule 8(a)(2) doesot require plaintiffs to lay out in
detail thefactsupon which their claims are based,” butyotiequire[s] plaintifs to provide ‘a

short and plain statement of the claim’ to give defendants fair notice of what the claim is and

® The Court’s conclusion on this point is consisteith Ninth Circuit caes reversing sanctions
where the complaint was not so lacking in plalisypoas to make the lawyer’s decision to certify
the complaint subject to sanctions under Rulg=bt.instance, in a copgit infringement action
brought against Banana Republic, although thehN@itcuit concluded it The Gap should not
have been named as another defendant, the Ninthit reversed Rule 11 sanctions against the
planitiff because the action was not so “baselessiacking in plausibility” as to warrant
sanctionsRache] 831 F.2d at 1508. In that case, plainsifounsel argued that it was reasonable
for him to include The Gap as a defendant because it appeared to him that The Gap was intir
involved in financing and guiding Bana Republic and that thedworporations shared common
officers and counsel, and because he had recaivespbonse on “The Gap” letterhead when he
initially wrote to Banana Republio allege copyright infringement. Based on this
circumstantial evidencthat The Gap was involved in the ilidgnfringing acts, the Ninth Circuit
reversed the district coustdecision to award sanctiomd.
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the grounds upon which it is based.”) (citationitbed) (emphasis in original). Again, “an
inference, reasonably drawn from the undisputedimstantial evidence, suffices” to show that a
claim is not factually baselesSolden Gate Way2011 WL 3667496, at *4°

Nor does this Court accept Benedict's arguntleait HP’s damages allegations are factual
baseless because HP has “res@ substantial evidence 0b harm.” Mot. at 13 (emphasis in
original). Benedict does not specify what ttsabstantial evidence” coisss of, but the Court
assumes Benedict refers t@ lattorneys’ statemem the May 3, 2013 letter that Benedict
confirmed he has not disclosed HP property oae but his attorneys in the instant action, as
well as Benedict’s deposition in which he statessame. Benedict Depo. at 43:9-11. The Court

not convinced. Without discoung the import and weight of Benedict's testimony, the Court

nonetheless finds that Benediafsnials alone do not gvide a basis to sanction HP because whe

presented with some evidence contrary to theingl&lP, like all litigantshad the right to decide
whether to dismiss the action or proceed wigtavery. Courts have rejected arguments analogq
to Benedict's argument in comparable caSes Malibu Media, LLC v. Maneg$¢o. 12-CV-
01873-RBJ-MEH, 2012 WL 7848837, at *6 (D. Colo. 20X2jport and recommendation adopted
12-CV-01873-RBJ, 2013 WL 1397275 (D. Colo. 2013dding to order sanctions under 28
U.S.C. § 1927 where plaintiff sued for copyrighiringement notwithstanding defendant’s pre-

filing proffer of evidence to the contrarydsuse “[p]laintiff may be understandably and even

’ Benedict's implicit suggestion that Rule 11 diows are warranted absent some heightened
evidentiary showing of facts underlying HP’s danmghegations is also gmably in tension with
the Advisory Committee’s warning thRule 11 should not be usedtést the legal sufficiency of a
party’s claims. Fed. R. Civ. R1 Notes of Advisory Committee on Rules (1993) (“[Rule 11
motions] should not be employedasliscovery device or to teskthegal sufficiency or efficacy
of allegations in the pleadings; other motions @vailable for those purpes.”). In determining
whether Rule 11 sanctions should be imposedCthet must not judge the merits of the action,
but rather, determines whether an attgrhas abused the judicial processoter & Gell v.
Hartmarx Corp, 496 U.S. 384, 396 (1990).

8 Benedict's argument is also undermined by othéraity holding that whethe facts are in the
defendant’s control, “[i]t is not ueasonable to file a complaint as to obtain the right to conduct
discovery where that discoveryriscessary to establish a claiBéverly Gravel Inc. v.
DiDomenicq 908 F.2d 223, 226 (7th Cir. 1990) (intergabtation omitted) (upholding district
court’s denial of Rule 11 sanction§ith v. Our Lady of the Lake Hosp., |r860 F.2d 439, 447
(5th Cir. 1992) (quotation omitted) (“Rule 11 musit bar the courthouse door to people who ha

some support for a complaint but nesicovery to prove their case.”).
15
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reasonably skeptical of a defendant’s assertion of innocence,” and “has a constitutional right
a lawsuit and engage in discovéoydetermine” whether there waéringement). As HP argues,
Rule 11 cannot possibly require that an attormagept as true the uncorroborated denials of an
adversary because that would violate the N@iticuit's unambiguous holding that “Rule 11 must
not be construed so as to confligth the primary duty of an attornég represent his or her client
zealously.” Opp’n. at 31 (citin@perating Eng’rs Pension Trys359 F.2d at 1345).

For the foregoing reasons, the Court concludes that HP’s breach rafct@ounterclaim is
not factually baseless.

B. HP’s Counterclaims Are Not Legally Baseless

Benedict argues that HP’s counterclaims“ag warranted by existing law” because HP
“does not properly allege the elements of any afwts claims — breach of contract and replevin.”
Mot. at 14; Reply at 12-13. The Court disagreesl concludes that HP’s counterclaims are not
legally baseless, as explained below.

To be “legally frivolous,” aclaim must be unwarranted byisting law or any reasonable
argument for the extension of exigfilw. Fed. R. Civ. P 11 (b)(2)he Ninth Circuit has held that
when a plaintiff fails to allege necessary elements of his claim, a court may find that the comg
is legally baseless and thimspose Rule 11 sanctioridolgate 425 F.3d at 676. “The key question
in assessing frivolousness is whether a compaates an arguable claim-not whether the pleads
is correct in his peeption of the law.Woodrum v. Woodward County, Okl&66 F.2d 1121,

1127 (9th Cir. 1989).

Benedict’s argument against HP’s breach of i@mttcounterclaim is essentially that breac

of contract under California law st actionable without damage, andhis case, HP’s breach of

contract claim is “devoid aodny allegations regardingpwHP was damaged. Such a claim is

® None of the other alibrities Benedict citeseeMot. at 12, convince thCourt to reach a
different conclusion regarding whether HP’s damadlegations are factuallyaseless, as they are
clearly distinguishableSee, e.gW. Coast Theater Corp. v. City of Portlal®®7 F.2d 1519, 1527-
28 (9th Cir. 1990) (upholding Rule 11 sanctionsase where complaint alleged that city official
and judges conspired against ptdinn a prior action because “[@th and every [one of twelve]
claim[s] lacked an adequate foundation in faad/or in law” and complaint was simply “a
collection of bare accusations upgorted by allegations of fact.”).
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legally unsustainable.” Mot. at 14-15 (emplsasioriginal); Reply at 10 (“Nothing HP has
presented to the Court identifies what actual dankiigdas suffered”). This argument is identical
to the argument the Court rejects in its Order addressing Benedict's Motion to Dismiss the brg
of contract counterclaim. Axplained in that Order, contrary to Benedict’'s claim, HP has
adequately alleged the damagesmednt of its counterclaim by afjeng that “HP has been harmed
and damaged by [Benedict's] theft, secret reden and/or use of HP’'s commercially valuable
property, including its valuable confidential infaatron and proprietary developments; such harn|
and damages include but are netessarily limited to lost pfits, unjust enrichment, and/or
reasonable royalties.” FACC { 35. In other wotte,FACC specifically lfeges that Benedict's
use and retention of HP’s property harmed HP bgifig it to lose profits iad reasonable royalties,
and thus Benedict is incorrdtiat the claim is devoid oflagations regarding how HP was
damaged or fails to identify the kind of damagfe suffered. As noted above, to require greater
facts from HP at this stage thfe proceedings would contratiRule 8’s simplified pleading
standardHolgate 425 F.3d at 676 (“Rule 8(a)(2) does not require plaintiffs to laynadeetail the
factsupon which their claims are based,” but onlygtree[s] plaintiffs to provide ‘a short and
plain statement of the claim’ gpve the defendants fair notice what the claim is and the grounds
upon which it is based.”) (citation omitted) (emphaslded)). Thus, the Court concludes that HP
breach of contract claim is not legally baseless.

Second, Benedict argues that “HP cannot taaran action in qg@evin because [HP
property] is [no longer] in Mr. Benedict’'s poss&n and Mr. Benedict ha® power over it.” Mot.
at 15. He claims that HP’s claim in replevails because it “ignores the jointly agreed-upon
segregation process the parties are followirdy,”and contradicts the Court’s orders and the
parties’ stipulations bwhich a third party vendor is curréynsegregating HP’s property from
Benedict's personal property in orde fairly facilitate the returof all HP property in Benedict’s
possession to HR. (citing ECF No. 49, 50, 60, 92, discussed in detail albsse suprésection
1.B). Benedict concludes that because HP “will abtts [property] through the parties’ agreed-

upon segregation process,” HP’s replevin action fi@basis in law and fails any standard of god
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faith.” Id. Again, here, Benedict’'s argument is precidbly same one the Court rejects in its Orde
addressing Benedict’'s motiondasmiss the replevin claim.

As explained in the Court’'s Order addressing Benedict’s motion to dismiss, Benedict's

argument is that HP’s claim is now moot, given th& Court’s orders and the parties’ agreemenits

have set up a third party vendmocess through which HP shouldeewally receie its property
back, and that the third party vendor procesams that Benedict now lacks possession of and
control over HP’s property. Mot. at XONo threatened injury exists[,] as the orderly return of HP
Disputed Material has begun.Those Orders and stipulatios®eECF Nos. 49, 50, 60, 92, do in
fact demonstrate that this Court establishedbagss through which a third party vendor is to
segregate HP property from Benedict's pers@naperty on any devicdenedict provided the
third party vendor, and through which the vendould then return any HP property the vendor
finds to HP. Further, the FACC doallege that at least thepses of the laptop drive which
Benedict made “and certain other devices comgiHP property have been provided to a third
party vendor [by Benedict].” FACC 1 34. HowevBgnedict's argument nonetheless fails becaug
nothing in those Court Orders or stipulations dgfialy guarantees or establishes that Benedict |
longer has possession of at least some HP propettyaioiP will certainlyget all of its property
back such that this Courtust conclude that HP’spkevin claim is now mootSee Chew v. Gates
27 F.3d 1432, 1437 (9th Cir. 1994) (haeidithat to dismiss a claim a®oot, it must be shown that
there is no longer a live dispute between théigmor there is no longerpossibility that the
plaintiff can obtain relief). Notaly, Benedict provides nconclusive evidence that the third party
vendor process is now complete such that HP has received all of its proprietary matefiabback
more importantly, that the thiggarty vendor process is foolqof such that it ensured that

Benedict renderedll HP property in his possession te tendor. Thus, while Benedict asserts

Y HP has provided a declaration noting that as of October 3, 2013, the parties were still conti
to dispute both which files given to the thirdtyavzendor were to be designated as “Benedict’s”
and which were to be designated as “HP’s priypeand the appropriate method for resolving
these disputes. Fischer Decl4f Opp’n. at 16-17. Fther, it appears froleBCF No. 156 (Parties’
Supplement to Discovery Dispute Joint Reporttha} the vendor’s desegregation process was I
yet complete at least as of December 27, 2013.
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that he no longer has possessionantrol over HP property, therestill a live dispute as to
whether Benedict still has possessor control over any HP pperty, and it is at least still
plausible, as HP alleges, tig¢nedict kept some HP propertytout turning it over to the third
party vendorSeeFACC | 34 (alleging that the c@s Benedict made and onlgertain other
devices containing HP propertyueabeen provided [by Benedjitb the third party vendor”)
(emphasis addedy. 1 35(h) (alleging that Benedict admitte his deposition that “he continues
to possess certain HP-proprietary material ie@ail account, that he has not searched all of his
personal devices for HP-related material, andithatconceivable that hieas not returned or
dispossessed himself of all HP propertyd);f 46 (“Benedict continugeto possess HP property
himself.”)}* Accordingly, Benedict hasitad to meet his burden ohewing that HP’s request for
relief is moot, and thus not warranted by law, simply because the third party process is currer
underwayC.f. Allergan, Inc. v. Merz Pharm., LLSACV 11-446 AG EX2012 WL 781705, at
*14 (C.D. Cal. 2012) (holding defendants faited'meet their burden of demonstrating that
Allergan’s request for injunctive relief is moot as a result of Defendants’ claim that they have
returned, and no longer possess, ainkllergan’s trade seets” and that courts must “beware of

efforts to defeat injunctive lief by protestations of repentag and reform, especially when

abandonment seems timed to anticipate suit.”)HRsargues, “Benedict cannot demand that HP’s

claims for the return of its property be ‘sk&n’ and ‘dismissed with prejudice’ when HP’s
property still has not been fully accounted or returned to it.” Opp’n. at 28.

Further, while Benedict arguésat HP’s counterclaim in replevin fails because it “ignores
the jointly agreed-upon segregation process thiegaare following,” Motat 15, nothing in the
Court’s Orders or parties’ stimtions suggest that the third pavendor process waived HP’s righf
to bring a claim in replevin to enforce its rightregain its property. HRas a due process right to

have its claim resolved through formal adjudicationnter to ensure that af its property is, in

" This is especially true in lightf the fact that HP’s allegatiis imply that there is a dispute
between HP and Benedict regardwmigat is defined as “HP propertySeeFACC { 35(g)
(“[Benedict’s] declaration does ndefine his understanding of whatproprietary interest’ is and
does not address, simply by way of examplegtivér it includes Confehtial Information and
Proprietary Developments, as define his agreement with HP.”).
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fact, returned to it, so long &s claim meets the standard satlicunder Rule 11. In other words,
HP can bring its claim so long as HP has reason to believe that its regpéenins “warranted by
existing law” and that HP’s factual contention tBanedict still possessesme HP property has
“evidentiary support or, if specifically so idendifl, will likely have eviéntiary support after a
reasonable opportunity for furthewestigation or disavery . . .” Fed. R. Civ. P. 11(b)(2)-(3).
Here, HP had some factual basis to conclbd&re filing its amended counterclaims, that
Benedict still retains some HP property despigedsisertion that he gaaé his personal devices
with any HP property on them to the vendor. Notably, Benedict admitted in his July 15, 2013
deposition that he still possessed HP documerda Email account, that iias not searched all of
his personal devices for HP-related material, aat“there [was] certainly a possibility” that he
had other devices containing Roperty that he did not tuwver to the third party vendor.
Benedict Depo. at 24:17-25:18, 8at1, 101:15-102:7. Further, Hfad evidence that Benedict
defined “HP property” differently from how HP®onfidentiality agreement with its employees
defined “HP Property,” therebyiggesting that Benedict mighot have turned over all “HP
property,” as HP defined iin his possession to the vend8eeFischer Decl. Ex. HH, ECF No.
128-14 at 5-6 (Benedict's lawyensgvisions to proposed settlemi@greement which Benedict's
lawyers sent to HP’s lawyers on July 30, 2013;gievis include a definitioaf “HP property” that
is different from the definition in the HP cadéntiality agreement Benedict signed with HP by
specifically excluding the concept tHP’s proprietary developments®y.

Accordingly, the Court finds that HP’splevin counterclaim isot legally baseless.

12 Benedict requests that all redaces to the parties’ settlem@ommunications be disregarded
and stricken from the record pursuant to Fed. R. Evid. 88&&Reply at 10 n.7, 12 n.8. The Court
OVERRULES this objection. Federal Rule ofii@nce 408 provides that statements and condud
made during compromise negotiations are not ssitvle to prove the validity of a claim or
impeach a prior inconsistent statement, but may be admitted for “another purpose.” Fed. R. B
408. Here, the Court admits these statements bydseiselawyers not as proof of the validity of
HP’s breach of contract claim ntr impeach Benedict's statemetttat he did not disclose any HF
property to anyone but his lawyers, but to denrams that HP had a faal basis to bring its

replevin counterclaim.
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C. The Court Does Not Reach Whether HP Engaged in a Reasonable
Investigation

An attorney has a duty prior to filingc@mplaint “to conduct a reasonable factual
investigation.”Christian v. Mattel, Ing 286 F.3d 1118, 1127 (9th Cir. 2002). “The reasonable
inquiry test is meant to asssburts in discovering whethan attorney, after conducting an
objectively reasonable inquimgto the facts and law, would Y& found the complaint to be well-
founded.”ld. Such a factual investigatios “an inquiry reasonable undall the circumstances of a
case."Townshend v. Holman Consulting Cqrg29 F.2d 1358, 1364 (9th Cir. 1990) (citation
omitted).

Here, Benedict argues that “HIBes not appear to have intigated whether it suffered any
damages. Its approach has been to shsitdnd ask questions later.” Mot. at $de alsdreply at
11 (“[N]othing HP has filed shows that . . pgrformed a reasonable factual investigation into
whether it has suffered actual damage.”). The Court need not reach whether HP conducted a
reasonable inquiry before filing its amended coraldégms because the Nin@ircuit has held that
an attorney “cannot be sanctioned for a complamth is well-founded, solely because she failec
to conduct a reasonable inquiry[lii re Keegan78 F.3d at 434. In this case, the analysis in
Sections Ill.A & I11.B establishes that HP’s EAC is well-founded because the claims are not
legally and factually baselessccordingly, this Courcannot sanction HP on the basis that its
attorneys failed to conduct a reasonable inquiry before filing the FAE@d.; see also In re
Synadyne Il, In¢.05-56107, 2007 WL 1112657, *2 (9th Cir. 20Qunpublished) (“We need not
reach [defendant’s] argument that [plaintifffgle-filing investigation was inadequate, because
attorneys who file a well-founded complaint may hetsanctioned solely for failing to conduct a
reasonable inquinsee In re Keega’8 F.3d at 434.").

D. HP’s Counterclaims Were Not Brought for an Improper Purpose

Benedict argues that HP brought its ceuciaims for an improper purpose, including
“harassment of or retaliation agat Mr. Benedict for filing a [FL8] claim against HP.” Mot. at
15. He claims that “[b]Jecause HP appears to maveredible basis for its claims, and because the

Disputed Material is in the prose of being returned, it appears ttia real purpose of HP’s latest
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round of counterclaims is tacticald. He claims “there was zer@ad for HP’s counterclaims,”
Reply at 13, and asserts that rettdin must have been HP’s motive in filing them because HP h
“persistently refus[ed] to meet and confer, [areHist[ed] [] providing authority or evidence
supporting its positions,” and has pued these counterclaims evenha “face of solid evidence
that no damage whatsoever has resulted froomBenedict’'s conduct, ardkspite Mr. Benedict's
consistent willingness to cooperatean on-going process to whibleth parties have agreed,” Mot
at 16. In response, HP argues that its counterclaaws a proper factual atebal basis, and that it
brought them solely for the proper purposéesiforcing [HP’s] rights,and fulfilling [HP’s]
contractual obligations to its cashers, arising from Benedictiswdisputed breach. That Benedict
is pursuing FLSA claims against H®immaterial.” Opp’n. at 33.

The Court need not analyze the partegjuments regardinghether the FACC was
brought for an improper purpose. The Court’s ¢wsion in Sections Ill.A & I11.B above that the
FACC was not factually anddelly baseless means thiaeé FACC is not “frivolous.'See Holgate
425 F.3d at 676 (holding that a frivolous compiagnone that is both legally and factually
baseless, and made without agenable and competent inquirgs such, Ninth Circuit law
requires this Court to find that the FACC abulot have been brought for an improper purp8se.
Greenberg 822 F.2d at 885-86 (holding that where @ourt finds that a complaint is non-
frivolous, the Court need not reach the “improper purpose” analysis because “a non-frivolous
complaint cannot be said to bled for an improper purpose.”zolden Eagle Distribg. Corp. v.
Burroughs Corp.801 F.2d 1531, 1538 (9th Cir. 1986) (halglithat a non-frivolous complaint
“cannot be sanctioned as harassment under Rukeddrdless of the subjace intent of the
attorney or litigant”) (citation omittedy. Accordingly, the Court hdk that the FACC was not

brought for an improper purpo$é.

13 Without reaching the merits of the parties’ argunts regarding HP’s subjective intent, the Cout

simply notes that the record suggests thahA®not brought the FACC solely for the improper
purpose of retaliating against lsarassing Benedict and his coelnslelaying thedjudication of
Benedict's wage and hour claims, or needlesslyeasing litigation expenses. HP has submitted
various declarations indicatingahan employee’s copying of higork computer upon leaving is
an extraordinary and extremely serious matter dalegmature of the confidential information at

stakesee, e.g.Menz Decl. § 6-8, and that HP would/baaken the samegal action againstny
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E. HP Will Not Be Awarded Its Reasonable Expenses

When a party prevails on a Rule 11 roatithe court may award “if warranted, the
reasonable expenses, including attorney’s feesyiad for the motion.” Fed. R. Civ. P. 11(c)(2).
Here, HP seeks its “reasonable expenses, includioghays’ fees, incurreth defending the Rule
11 Motion[.]” Opp’n. at 34. HP argseBenedict has utilized thRBule 11 motion as a tactic to
“intimidate HP’s counsel into abandoning dgent’s interestaind forfeiting claim$ased on
Benedict's admitted wrongdoingo as to shield Bedict from discovery that, HP believes, will
reveal a broader cose of wrongdoing.Td. (emphasis in original) (citing Rule 11 Adv. Comm.
Notes 1993 Amendment which states that Rulentfions should not be brought “to intimidate an
adversary into withdrawing clainteat are fairly debatable”).

While the Court has the discretion to grant sactaward, the Court declines to grant HP i
reasonable expenses in this instance. AlthouglCturt rules in HP’s favor on the merits of
Benedict’'s Rule 11 arguments, itnist at all clear to the CourtahBenedict's Rule 11 motion was
brought simply as a tactic of intimidation and Is@raent, as HP contends. Nor is it entirely clear
that HP itself has acted reasonathiroughout all of its ealings with Benediah this litigation.

The Court has repeatedly acknowledged that pathes have failed to make good faith efforts to
cooperate and resolve their regpaxissues throughout this caSee, e.g. ECF No. 34 (“The
Court is deeply disappointed by the parties’ latkooperation and lack of reasonableness as

evidenced by the parties’ Joint Case Manag#rBtatement.”); ECF No. 49 (“The Court remains

former employee who had copied such largewamh of proprietarynformation and then
subsequently refused to immediatedyinquish the prop#y upon being caughidl. § 17; Lazerson
Decl. § 31. Although the parties hadreed to resolve their problsmutside of court through the
third party vendor process, HP was nonetheld@égstitied to engage in a formal judicial
adjudication process to ensure thaodlits property was returned to it.

14 Although Benedict expressly seeks sanctionsctinnection with HP'§iling of its First
Amended Counterclaims,” Mot. at 1, Benedictmigj in the fact section of his motion, that HP’s
application for a temporary restraining order vigr®undless,” Mot. at 8,ral states in his Reply
that HP’s request for a TRO was “unnecessary.” YRaplL0. Benedict furtheaxsserts that his Rule
11 motion also “concerns HP’s conduct since May 20B.However, Rule 11 sanctions can only
be imposed for a “pleading, writtenotion, or other paper,” and nmdnduct.Fed. R. Civ. P. 11(b).
Further, with respect to the TRO, because Bexidas the burden on a Rule 11 motion but does
not clearly specify whether he seeks sanctioesifipally for HP’s filing of the TRO, the Court

declines to reach any argument that sancttiosild be imposed on the basis of the TRO.
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disappointed by the parties’ lack of cooperatiod eeasonableness in this case.”). Accordingly,

the Court declines to grant HP its reasonabfeerges in defending Benedict’'s Rule 11 motion.

IV.  CONCLUSION

For the foregoing reasons, the Court DENHE&hedict's motion for Rule 11 sanctions

against HP and HP’s counsel, and DENIES HE¢lest for its reasonable expenses incurred in

defending the Rule 11 motion.

IT 1S SO ORDERD.
Dated: January 21, 2014

Case No.: 13-CV-00119-LHK

Ty th. Fo

United Stat District Judge
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