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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SHANNON CAMPBELL ANDMARK ENNIS,) CaseNos.: 12CV-42331HK
) 13-CV-0233LHK
Plaintiffs, )
V. )
)  AMENDED ORDER GRANTINGIN-
FELD ENTERTAINMENT INC., JAMES )  PART AND DENYING-IN-PART FELD
DENNIS, MATTHEW GILLETT, MIKE )  ENTERTAINMENT INC., MIKE
STUART, DAVID BAILEY, DOES 1 )  STUART, AND DAVID BAILEY'S
THROUGH 2Q )  MOTION TO DISMISS PLAINTIFFS’
) SECOND AMENDED COMPLAINT
Defendart. )
)

On August 12, 2013, Defendants Feld Entertainment Inc., Mikat®“Stuart”), and
David Bailey(“Bailey”) (collectively, “Defendants”) moved to dismiss tBecond Amended
Consolidated ComplairftSAC”) brought by Plaintiffs Shannon Camphb@gCampbell’) and Mark
Ennis(“Ennis”) (collectively, “Plaintiffs”). ECF No94. On August 30, 2013, Plaintiffs filed an
opposition to Defendants’ motion. ECF No. 107. On September 6, 2013, Defendants filed th
reply. ECF No. 109.

On September 9, 2013, Plaintiff Shannon Campbell moved to supplem&#Eheith
new factual allegations regarding events arising in August 2013. ECF No. 110. &misapt2,
2013, the Court invited the parties to meet and confer regarding Campbell’s motion trsrpl
and to attempt to reach a stipulation regarding the amenid ECF No. 114. Pursuant to the

Court’s order, the parties filed a joint status report on September 13, 2013. ECF No. 115. Th
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parties notified the Court that although the parties had reached agreemards\geCampbell’s
amendments, those agreements were contingent on the Court’s resolution of Defemaléonisto
dismiss. Id. Plaintiffs also agreed to dismiss Defendants James Dennis and Matthew @illett.

Based on the submissions of the parties and the record in this case, the RANMS-IN-
PART and DENIESIN-PART Defendants’ motion to dismiss.

l. BACKGROUND

The Court draws the following facts from Plaintiffs’ Second Amended Consalidate
Complaint, which the Court accepts as true for the purposes of determining DefeRttdian to
dismiss. ECF No. 73 (SAC).

Plaintiffs are members of Humanity Through Education (“HTE”), an aniiglats activism
group that protests the treatment of animals at circuses like the ones Defenmaate SAC
16. At the circus fora, the members of HTE, including Plaintiffs, hold signs andrbamukoffer
informational leaflets about the condition and treatment of animals, such as leplaants, that
perform in the circusSAC Y 16. HTE members also videotape the treatment of the animals wi
the purpose of educating the public about that treatn®AC § 16. Campbell has been leafleting
patrons of the circus for six years and videotaping its treatment of animéisefgears. SAC |
20. Ennis has been engaged in protest activitieéoteenyears. SAC | 21.

Defendants’ circus generally comes to the San Francisco Bay Area every Aubust an
September, and they typically perform one evening show per day during thende®koaor three
shows each weekend da$AC § 24. Two or three dayeefore the first performance, Defendants
bring the animals via railroad to the city in which they are performingherdwalk the animals
from the railroad to the forurfthe “animal walk”) SAC  25. Defendants reverse the process
after the last performanc&AC  25. In between, the animals are kept in a compound that ofte
set up in the parking lot of the arena in which the circus is appe&@#G.J 26. Plaintiffs and
other members of HTE videotape the animals during the walks to and from thedrarahile

the animals remain in the compourBAC | 27.
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Plaintiffs allege that Defendants have a “policy and practice . . . to intalyiamterfere
with Plaintiffs’ free speech rights for the purpose of chilling [P]lainiiffshe exercise of their
constitutionally protected rights.” SAC { 3Blaintiffs claim that Defendants and their employee
were motivated by Plaintiffs’ political beliefs and the intent to prevent them frentising their
speech rights. SAC 11 76, 77.

Plaintiffs asserthat for the past several years, Defendants’ employees have harassed t
and interfered with their ability to videotape the animals. SAC { 28. Defendaniiyees
engage in physical assaults and attempts to block Plaintiffs’ cameras wintdf®lattempt to
videotape the animals. SAC 1 28. Defendants’ employees’ conduct takesetieesd fprms: (1)
using a rope during the animal walks to harass Plaintiffs and interfere withifffavideotaping;

(2) shining laser pointers and strobe light® iPlaintiffs’ cameras; and (3) physieadd verbal
assaults on Plaintiffs while Plaintiffs are videotaping. SAC Y 31, 32, 33. Péqoaint to
specific incidents of each of these types of conduct. For the sake of cleiGourt describes
eachtype of conduct and the incidents Plaintiffs allege in turn.

A. Use of the Rope

Beginning in 2006 “and to the present” Defendants’ employees hold a long rope alongs
the animals as the animals are being walked from the railroad to the f8#@y 33. According
to Plaintiffs, Defendants’ employees use the rope to interfere with the@sfg@nd their
videotaping of the animal walk by wrapping the rope around Plaintiffs, pushing thentope i
Plaintiffs as they walk on the sidewalk, and hooking the rope under Plaintiffs’ monopdasifor t
video camerasSAC § 33. Plaintiffs assert that as a result they must redirect their attention fro
their protest and videotaping activities to “monitoring the actions of the emplbogéaing the
rope” and “repeatdly telling the @cus employees to stop harassing them with the ropAC |
40. Campbell claims that she was injured by rope burn on her hands when she tried to move
rope away from her body and the employees pulled the rope ti@A&: § 41. Plaintiffs also
claim that during the animal walks, Defendants violate the restrictions imposled municipal

permits Defendants obtain to walk the animals in public streets. SAC { 38.
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Plaintiffs describe several specific incidents involvdgfendantsemployees’ use of the

ropes against them:

In September 2007, in Stockton, California, Defendants’ employees used the rope
the animal walk from the arena to the train station “to interfere with Plaintiff and oth
activists by pushing the rope against the activists and wrapping the rope around”
Plaintiffs. SAC { 43.

In August 2009, in Oakland, California, “Ringling rope holders wrapped the rope
around both plaintiffs . . . and pulled hard.” SAC | 43.

D

In August 2011, Defendants’ employees under the supervision of Stuart “used a large

rope on the walk from the train to the arena to interfere with [Ennis], by pushing the|

rope against him and wrapping the large rope around him as he videotaped the treatme

of the animals while standing in a publiciyed parking lot.” SAC 1 43.

In August 2011in Daly City, California, Bailey “failed to prevent his employees from
using the rope to block off the public sidewalk, thereby impeding [Ennis’] use of the
walkway as he videotaped the treatment of the dsindaring an animal walk SAC
43.

In September 2011, in Daly City, California, “Ringling rope holders hooked the ropg
under [Campbell’'s] camera mounted monopod in order to interfere with her videotal
of the animals being walked down the street.” SAC { 43.

In August 2012, in Oakland, California, as Campbell attempted to videotape the

animals, Defendants’ employees, including Stuart, used “the ropes and theirtbodies

attempt to block” Campbell from videotaping. SAC { 52. Dutirganimal walk
Defendants’ employees forc€hmpbell off the paved road, which required Campbell
to climb over a barricade, resulting in bruising on her leg that persisted famta.m
SAC 1 75. Stuart and Bailey were supervising Defendants’ employees while these

actons were taking place. SAC { 58.
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Plaintiffs allege that these incidents reveal “the Circus’ acceptance of thisctasdu
ordinary and not unusual, and within the scope of its employees’ work.” SAC 48 reAult of
the improper use of the ropédaintiffs have to forego videotaping the treatment of the animals
and instead redirect their attention to monitoring Defendants’ employeesisand telling
Defendants’ employees to stop harassing Plaintiffs. SAC § 71-72.

B. Laser Pointers

Beginning in 2007, Defendants’ employees and members of the security staff “wa@d s
laser pinters and strobe lights into Plaint@ampbell’'s eyes and camera lens.” SAC { 31. As a
result, Campell hh“to forego videotaping the Circus’ treatmentlod animals and redirect her
attention to avoiding the laser pointers from shining directly into her eyes, aathglinto her
eyes through the camera lens, for fear of damaging her e$a<"| 31.

Campbell points to one specific incident involving laser pointers. In August 2009, Den
Bolbol (“Bolbol”) and Joseph Cuviello (“Cuviello”), two other members of HTE, obtained a
preliminary injunction that allowed Bolbol, Cuviello, “or another individual working with them
access to an area adjacent toghtrance of the Oakland Arena’s north tunnel to videotape the
animals. SAC  44. In August 2010, Campbell attempted to videotape from that spot. SAC ¢
A Ringling Bros. employee “shined a laser pointer both into [Campbell’s]rearaed directly into
her eyes” while she wasdeotaping. SAC  45Defendantslames Dennis and Matthew Gillett
also shined laser pointers “into the cameras of activists.” SAC 1 46.

C. Physicaland Verbal Assaults

According to Ennis, “[tlhe Circus’ tactics . . . include throwing objects i) person
and his camera, as well as hitting . . . his camera, and physically pushing andgyhafolbi SAC
1 32. Defendants’ employees have called Campbell “a terraaist’ “a PETA person.” SAC 1 42.
Defendants’ employees have stated that Campbell “only cares about animals,”’tonsoaee the
kids,” “doesn’t have a life,” and “doesn’t have a boyfriend.” SAC { 42.

Plaintiffs point to specific incidents of physiadsaults by Stuart and Defendants’

employees:
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In July 2012, in Fresno, California, Defendants’ employees “threw a plastie, [@ott
handful of ice cubes and two wooden sticks” at Ennis and Cuviello while Ennis and
Cuviello were on a public sidewalk videotaping the animals. SAC  47. One of the sti
hit Ennis’ cameraand one of the sticks hit Ennis’ shoulder. SAC { 8fuart and Bailey
were supervising the employees at the tirSAC § 47.

On August 7, 2012, in Oakland, California, during the animal walk, Defendants’
employees “pushed . . . their bodies up against” Campbell. SAC  52. Campbell
repeatedly told the employees to stop touching her. SAC § 52. Stuart, allegesily

approximatelysix feet thee inches tall, weighs approximately 260 pounds, and is twice

cks

the

weight of Campbell, “personally used his body to push and block [Campbell] as she trled

to walk and videotape.” SAC 1 52.

At the same animal walk, Stuart physically blocked Ennis fromrerg the Oakland
arena’s parking lot. SAC  53. Stuart “walked into and pressed his protruding abdom
area against. . Ennis numerous times, pushing [Ennis] awdg.” Stuart “grabbed” and
“forcefully moved” Ennis at one pointd.

On August 18, 2012, in San Jose, California, a circus employee (“Doe 1”) “purposely
walked into [Ennis] as he stood on a public sidewalk videotaping” the animals. SAC 1]
Ennis recognized Doe 1 as a rope handler during the August 2012 animal walk in Oak
Id. Doe 1 then entered a secured area that Ennis could not aicceEsinis reportethe
incident to San Jose police. SAC 1 60.

As a result of Stuart's and Defendants’ employees “offensive touching, tiffiéamad to

forego videotaping the animals amdteadhad to redirect their attention to avoiding injury and
damage to their property. SAC { 72s &result of Defendants’ employees’ throwing objects at
Ennis, Ennis had to forego videotaping the animals and instead textirect his attention to
avoiding injury and damage to his property. SAC { 78case of Defendants’ employees’

actions, Plaintiffs fear for their safety. SAC | 74
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D. Harm to Plaintiffs
Plaintiffs have suffered emotional distress, including severe stresstyaabepression, and

loss of sleep, and the distress has been cumul&3ix€ J 79 Because of the harassment,

Campbell has had to keep her camera turned on for extended periods of time “in orderéo captur

and document Defendants[’] assaults.” SAC § 73. As a result, Campbell has had tegourcha
significantly larger and more expensive memory cards for her cantera.

From these factual allegations, Plaintiffs each assert several causesrof &ztmpbell
brings nine causes of action: (1) unlawful business practices that violaBuSa& Prof. Code §
17200; (2) violations of the Ralph Act, Cal. Civ. Code § 51.7; (3) violations of Article I, § 2(a) (
the California Constitution; (4) violations of the Bane Act, Cal. Civ. Code § 5J.tlgins under
Cal. Civ. Proc. Code 88 527.6(a), (b); (6) intentional infliction of emotional distrdED)t (7)
negligent supervision; (8) assault; and (9) battery. Ennis brings six cawsg®nf (1) violations
of the Ralph Act, Cal. Civ. Code § 51.7; (2) violations of Article I, § 2(a) of the California
Constitution; (3) violations of the Bane Act, Cal. Civ. Code 8§ 52.1; (4) claims under Cal. @iv. R
Code § 527.6(a), (b); (5) negligent supervision; and (6) battery.

. LEGAL STANDARDS

A. Motion to Dismiss

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a defendant may move to dismis
action for failure to allege “enough facts to state a claim to relief that is plausiliéeface.” Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (2009YThe
plausibility standard is not akin to a probability requirement, but it asks for mora ttzeer
possibility that a defendant has acted unlawfulli’ (internal quotation marks omittedfror
purposes of ruling on a Rule 12(b)(@ption, a court “accept[s] factuallegations in the complaint
as true and construe[s] the pleadings in the light most favorable to the nonmovitig party

Manzarek v. St. Paul Fire & Marine Ins. C819 F.3d 1025, 1031 (9th Cir. 2008).
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However, a court need not accept as true allegations contradicted by judwi@iable
facts,Shwarz v. United State®34 F.3d 428, 435 (9th Cir. 2000), and the “[C]ourt may look
beyond the plaintiff's complaint to matters of public record” without convertingtite 12(b)(6)
motion into one for summary judgmefthaw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995).
Nor is the court required todssume the truth of legal conclusions merely because they are cag
the form of factual allegations.’Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 201 pg(
curiam) (quoting/V. Min. Council v. Wat643 F.2d 618, 624 (9th Cir. 1981 ere “conclusory
allegations of law and unwarranted inferences are insufficient to dafeatian todismiss”

Adams v. JohnsoB55 F.3d 1179, 1183 (9th Cir. 2004¥xcordIgbal, 556 U.S. at 678.
Furthermorea “plaintiff may plead herself out of court” if she “plead[s] facts whistalelish that
[s]he cannot prevail on h[er] ... claimWeisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (internal quotation marks and citation omitted).

B. Motion to Strike

Federal Rule of Civil Procedure 12ffgrmits a court to “strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scanaaidtes.” SeeFed.R.
Civ. P. 12(f). “[T]he function of a 12(imotion to strike igo avoid the expenditure of time and
money that must arise from litigating spurious issues by dispensing with thase ps&u to trial.”
Sidney-Vinstein v. A.H. Robins C89,7 F.2d 880, 885 (9th Cir.1983). Motions to strike are
generally disfavoredral “should not be granted unless the matter to be stricken clearly could h
no possible bearing on the subject of the litigation . . . If there is any doubt whethettithe toor
be stricken might bear on an issue in the litigation, the court should deny the mekatte”
Anchor Bolt, Inc. v. IHI, Inc.352 F. Supp. 2d 1048, 1057 (N.D. Cal. 2004) (internal citations
omitted). “With a motion to strike, just as with a motion to dismiss, the court should view the
pleading in the light most favorable to the nonmoving parlg.” “Ultimately, whether to grant a
motion to strike lies within the sound discretion of the district cou€rtiz v. Bank of New York
Mellon, No. 12-00846, 2012 WL 2838957, at *2 (N.D. Cal. July 10, 2012) (dnihitlestone,

Inc. v. Handi—Craft C0.618 F.3d 970, 973 (9th Cir. 2010)).
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1. DISCUSSION

A. Motion to Dismiss

Defendants do not move to dismiss Plaintiffs’ entire complaint. Defendants move to
dismiss only Plaintiffstlaim underArticle I, Section 2of the California Constitutioand
Plaintiffs’ negligent supervision claims; Campbell’s Section 17200 and IIEBgjand Plaintiffs’
assault and battery claims as to Stuart and Bailey only. The Court consitierseach claim that
is the subject of Defendants’ motion. The Court begins with Plaintiffs’ claim ummtieteA,

Section 2 of the California Constitution.
1. Article I, Section 2 Claim

Defendants challenge Plaintiffs’ cause of action under Article |, Sectionh2 @alifornia
Constitution on two ground<Plaintiffs allege that Defendants interfered and attempted to interf
“through threats, harassment, intimidation and coercion of Plaintiffs while vplegtdne Circus’
treatment of the animals in a public forum.” SAC § 98. According to PlaintiffenDants’
actions “deprived Plaintiffs of the clearly established and-setlled Constitutional right protected
by Article 1, Section 2(a) of the California Constitution,” rendering Defendiahie for that
violation. Id.

Defendants argue thBtaintiffs’ Article I, Section2 claim is unsustainable because Article
I, Section 2 includes a state actor limitation. Defendants assert thatd®esdaadants are private
actors, Plaintiffs cannot state a cause of action against Defendants dtioumbf Article I,

Section 2. Defendants also contend that Plaintiffs’ factual allegations doppatrsa tort cause of
action under Article I, Section 2.

Plaintiffs respond that Article I, Section 2 does not include a state actor limitation
Plaintiffs further argue that even if Article I, Section 2 includes a state lanttation, Defendants
gualify as state actors based on Defendants’ actions. Plaintiffs also cdraeRthintiffs’ factual
allegations support a tort cause of action under Article |, Sectiétiamtiffs further highlight that
regardless ofvhether Article |, Section 2 supports a tort cause of action, the CaliforniarBepr

Court has held that Article I, Section 2 supports a cause of action for injuncigfe Bse
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DeGrassi v. Coak29 Cal. 4th 333, 338 (2002) (noting that Article I, Section 2(a) “supports an
action, brought by a private plaintiff against a proper defenttandeclaratory relief or for
injunction”). Plaintiffspoint out that Defendants do not challenge Plaintiffs’ action under Articlg
Section 2 for injunctive relief.

Defendants counter that because Article I, Section 2 has a state actorimttegiremedy
Plaintiffs seek is irrelevant. Defendants further argue that even ifaine Qolds that Article |,
Section 2 does not require a state actor, Article I, Seltioevertheless does not support Plaintiff
tort cause of action.

Because the state actor limitation issue underpins Plaintiffs’ claim for daades
injunctive relief, the Court addresses the state actor limitation first.

a. California Supreme Court’s Interpretation of Article I, Section 2

The Court begins with an analysis of the state actor limitation iSBusupport their
argument, Defendants point to the plurality opinion of the California Supreme C@&wotdan
Gateway Centev. Golden Gateway Tenants Associati@é Cal. 4th 1013 (2001)n Golden
Gatewaythe California Supreme Court considered whether a tenants association had a
constitutionally protected right to distribute newsletters in a privatetyed apartment complex.
Id. at 1016-19. Three of the justices on the California Supreme Court concluded thatl Article
Section 2 includes a state actor limitation in its protection of free speechaighso the tenants
association had no constitutionally protected rigtt.at1031. Three justices dissented and
argued that under the Court’s precedents, Article I, Section 2 protected aganhstente with
free speech by private actpesd thughe tenants association was protected against unreasonal
time, place, or manneestrictions by the landlordd. at 1049, 1053 (Werdegar, J. dissenting
Chief Jistice George concurred in the result that Article I, Section 2 did not protect the tenant
association’s distribution but on the grounds that the apartment complex was not open to the
public. Id. at 1B9-40 (George, C.J. concumyg in result). Chief Jistice George opinethat
resolving the state actmitation question was unnecessary and ill-advidedat 1041-42

(George, C.J. concurring in result).
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Plaintiffs counter that becau&®lden Gatewayvas a furality opinion, it is not binding.
Plaintiffs instead point t&erawan Farming, Inc. v. Lyons which the California Supreme Court
stated that “article I's right to freedom of speech, unlike the First Amentinesninbounded in
range” and “runs against the world, including private parties as weth&srgnental actors.” 24
Cal. 4th 468, 492 (2000). As both the lead opinion and the diss@olden Gateway
acknowledge, however, the statemenGerawanis dicta and not binding on California courts.
Golden Gateway26 Cal. 4th at 1028-29, 104Furthermore, because there was no question tha]
there was a state actor@erawan the California Supreme Court did not analyze the state actor
limitation issue.See Gerawagr24 Cal. 4th at 482, 49%¢ee also Golden Gatewa36 Cal. 4th at
1029 (observing that iGerawan‘[b]ecause the presence of a state actor was undisputed,” the
Court “did not carefully consider whether California’s free speeclselaequires state action.”).

Given that neitheGolden Gatewaynor Gerawanare binding authority, the Court looks to
othe California Supreme Court case léavdetermine whether the California Supreme Court is
likely to ultimately hold that Article I, Section 2 includes a state actor limitatiofRobinsv.
Pruneyard Shopping Centahe California Supreme Court held that Article |, Section 2 protects
the reasonable exercise of speech rights in privatslyed shopping centers. 23 Cal. 3d 899, 91(
(2979). InPruneyard theSupremeCourt reasoned that “[s]hopping centers to which the public
invited can provide an essential and invaluable forum for exercising [speech aiod |oggits.”

Id.

In Fashion Valley Mall, LLC v. NLRBhe California Supreme Court considered whether
shopping center could prohibit speech advocating a boycott of a store in the shopping center.
Cal. 4th 850, 856-57 (2007 heFashion Valley MallCourt looked td°runeyardto reiterate that
a privatelyowned shopping center could become a public forum if opened to the public “in a
manner similar to thaif public streets and sidewalksld. at 858. Looking to its other precedents
pre-datingPruneyard the Suprem€ourt observed that in doing so the private property “could

constitute a public forum for free expression” and thus be subject to the same prolelgiaimss
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restricting free expression e state.ld. at 859, 861.The Suprem€ourt did not address the
state actor limitation.

Most recently, irRalphs Grocery Co. v. United Food & Commercial Workers Union Loc
8, the California Supreme Court again appRrdneyardto determine whethexprivatdy-owned
grocery stordad beersoopened to the public that Article |, Section 2 protectibapeech
applied. 55 Cal. 4th 1083, 1093 (2012). In holding that entrances and exits to a grocery shop
center do not constitute public fora sulbbjecArticle I, Section 2 limitations, the California
SupremeCourt noted thaPruneyardhad determined that Article I, Section 2 only applied in
“shopping centefscommon areas, which generally have seating and other amenities producin
congenial environment that encourages passing shoppers to stop and linger, ty tmagrelgate
for purposes of relaxation and conversatiold.’ at 1120.

Notably,Pruneyard Golden GatewagyFashion Mall andRalpls Groceryall dealt with
restrictions private property owners placed on people exercising speestonghe private
property. Nothing in those decisions suggests a broader application of Articladn&ett other
private actors.See Cuviello v. City of Stkton No. CIV. S-071625 LKK/KJM, 2008 WL
4283260, at *7 (E.D. Cal. Sept. 16, 2008) (noting that Article I, Section 2 applies only to “thos
private actors who open their land to the public and, in so doing, resemble state actors”).

Plaintiffs do not point to any cases, and the Court has not found any, in which the
California Supreme Court has explicitly extended the protection of Artiedtion 2 to
interference by private individuals outside of the context of a private actonarsinp of property
that has beeapened to the public such that the private property in essence becomes a public
forum. The Court observes that other federal district and California courtscueeethat a state
action limitation is required under Article |, Section&ee Bolbol v. Feld Entmt, IndNo. C 11-
5539 PSG, 2013 WL 257133, at *6 (N.D. Cal. Jan. 23, 2(if)ing Golden Gatewapersuasive
and holding that Article I, Section 2 requires state actiéninis v. City of Daly CityNo. C. 09—
05318 MHP, 2011 WL 672655, at *6 (N.D. Cal. Feb. 16, 2@aading that “the California

Constitution’s free speech clause has a state action limitatibmdynbrough v. W. Placer Unified
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Sch. Dist. No. 2:09-€v—02613-GEB-GGH, 2010 WL 2179917, at *7 (E.D. Cal. May 27,12)
(“California’s free speech clause predicates a violation upon state actvanv))Univ. of La

Verne 196 Cal. App. 4th 779, 790 (2011) (“A person’s free speech rights under the federal an
state constitutions are not infringed unless there is @téten.”); see also Buza v. Yahodlo. C
11-4422 RS, 2011 WL 5041174, at *2 (N.D. Cal. Oct. 24, 2(dt)ng that California Supreme
Court was moving away from the expansive view of Article I, Section 2).

Based on these precedents, the Court agreesrtat California lawArticle |, Section 2
includes a state actor limitati@och that Article I, Section 2 protects only against the interfereng
by state actors of citizens’ exercise of speech righéspublic forum In certain limited situations
in which a private actoopens his land to the public such that the land becomes a publig Borum
private actor may satisfy the state actor limitatiéosent this limited exception, California law
does not support holding a private actor liable under l&rtjcSection 2 for interference with
another private actor’s exercise of speech rightspublic forum.

b. Parties’ Arguments and Application toInstant Case

In the instant case, Plaintiffs do not allege that Defendants are privateveotoopened
their private property to the public such that the private property became a pulotic finstead,
Plaintiffs allege that while Plaintiffs are in public foftuart, Bailey, an®efendants’ employees
“interfere[] and attempt[]to] interfere[] through threats, harassment, intimidation and coercion”
with Plaintiffs’ videotaping of the animals. SAC  98. Plaintiffs allege that thedmaess occurs
on public sidewalks (SAC { 33, 39, 43, 47, 51) andrengpropertythat is owned by public
entities (SAC %3, 44, 45, 53, 54, 59). Plaintiffs do not allege that Defendantaownof the
property on which Plaintiffs exercised Plaintiffs’ speech rights. Thus,tRfsliallegations do not
support annference that Defendants fit within the narrow exception to the state actor limitatio

Plaintiffs suggesthatunlike the cases beforthe California Supreme Court, in which a
property owner’s property interest had to be balanced against a citizn&pfrech rights, here
Defendants have no property interest against which the Court must balancé$lspaech

rights. Plaintiffs contendthatbecause Defendants do not have a private property interest in the
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forain which Plaintiffs exercised thespeech, no privateroperty rightdimit the protection of
Plaintiffs’ free speech rights. Plaintiffs conclude that accordingliclgrt, Section 2 protects
Plaintiffs from interference befendants when Plaintiffs ane publicfora

Plaintiffs, however, offer no case law to support this interpretation of Atfi€lection 2.
The case law instead supports that under Article |, SectiBraihtiffs only have a right to be free
from interference with theigxercise obpeech rightén a public forunmby state actors or by private
property owners who have taken on the auspices of state actors. The Court sessrto cespart
from these holdings.

Plaintiffs alternatively argue that even if Article I, Section 2 includes a state actor

limitation, Ddendants nevertheless are “state actors” under California law. Plaintifts@o

FashionValleyMall andGolden Gatewaygo argue that when a public forum is involved, a private

actor may be liable under Article I, Section 2 for interference with anpthete actor’'s exercise
of free speech. Plaintiffs contend tivathe instant caskecause the speech at issue took place
public sidewalks and streets, public fora are implicaaad, Defendants’ alleged restrictions of fre
speech on those sidewal&nd streets render them state actors. Plaintiffs miGelaén Gateway
andFashionValleyMall. UnderGolden GatewagndFashionValleyMall, the reason that a
private actor may be considered a state actor is because, like the state, thegiivaas
provided a public forum for speeckeeGolden Gateway26 Cal. 4th at 103KkeeFashion Valley
Mall, 42 Cal. 4th at 861In cases where a private property owner opens his property to the pul
such that the property becomes a public forum, the private property owner dgs&efialinto the
shoes of the state and in so dosmigubject tdhe same restrictions as the state. Neither case ho
that interference with the exercise of speech rights alone transforms a prigaiatach state
actor.

Plaintiffs have not argued any other basis for considering Defendantsesscstas and
thus potentially liable under Article I, Section 2. Given that the Califorapae®ne Court has not

identified any other basis for determining state action under Articlectidh 2, the Court need not
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address Defendants’ argumentsised for the first time in their reply briefgshat Defendants are
not state actors under federal law doctrines.

Because the Court has determined that Article I, Section 2 incledateactor limitation
and that Plaintiffs’ factuadllegations do not satisfy thiisnitation, the Court finds that dismissal of]
Plaintiffs’ allegations is warrantedBecause Plaintiffs may cure the deficienity Court, in an
abundance of cautiograrts Plaintiffs leave to amendecause Plaintiffs have failed to state a
claim under Atrticle I, Section 2, the Court need not reach the issue of whetihéffBlaiay assert
a tort cause of action under Article I, Section 2.

2. Negligent Supervision Caim

Defendants assert that Plaintiffs’ claim for negligent supervision fake. Court first
describes the law on negligent supervision and Plaintiffs’ allegations beforggttw Defendants’
argument and Plaintiffs’ response.

“An employer may be liable to a third person for the employer’s negligenceng bir
retaining an employee who is incompetent or unfi2élfino v. Agilent Tech., Inc145 Cal. App.
4th 790, 815 (2006). “Negligence liability will be imposed upon the employer if it knew or sho
have known that hiring the employee created a particular risk or hazard andtibatgpdnarm
materializes.”Id. (internal quotations and citationmitted. “[T]here can be no liability for
negligent supervision in the absence of knowledge by the principal that the agenaotr sas a
person who could not be trusted to act properly without being supervideakéz v. Boy Scouts of
America 81 Cal. App. 4th 377, 395 (2000nternal citations and quotations omittedegligent
supervision creates direct liability; it is distinct from an employer’s vicarious |abolitthe
actions of the employer’s employees within the scope of employnnt.

Relying on the Restatement Second of Agency, Section 213, the California Court of Af

in Roman Catholic Bishop v. Superior Coapgined that an employer may be directly liable undef

a negligent supervision theory if he is “negligent or reckless . . . in the employmegroper
persons or instrumentalities in work involving risk of harm to others[.]” 42 Cal. App. 4th 1556

1565 (1996).The fact that the agers “incompetent, vicious, or careledgs”insufficient to
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establish direct liability of the principald. “If liability results it is because, under the
circumstances, the employer has not taken the care which a prudent man would takéng selec
the persn for the business in handld. Thus, “[l]iability results . . . not because of the relation of
the parties, but because the employer antecedently remhreabelieve that an undue risk of harm
would eist because of the employmentd.

Plaintiffs allege that Defendants “failed to properly supervise theiragraps and allowed
[the employees] to engage in the acts . . . which resulted in unlawful touching offfdgetison
and property and interfering with her rights.” SAC { 121. Plaintiffs also ategd®efendants
“owed Plaintiff the duty to use reasonable care in” ensuring certain safegdpres and
procedures to protect Plaintiffs’ exercise of free speech and in trainpigysas to follow those
procedures. SAC 11 113-120. Plaintiffs describe one specific employee, Doe Efématadd
“failed to supervise” when Dak “harassed activis with a rope on August 7, 2012 in plain view
of his supervisors and then purposely walked into Mr. Ennis as he stood on a public sidewalk
videotaping on August 18, 2012.” SAC | 122.

Defendants argue that Plaintiffs’ allegations fail to show that Defésdknew or should
have known that unnamed circus employees were unfit either at the time thgesapl@re hired
or at any other time during the employment. Defendants point to Plaintiffs’ feslidlentify the
employees that Defendants either knegrewnfit or should have used reasonable care to identify
as unfit. Plaintiffs respond that the failure to identify the employees is not fatainaff3’ claim.
Plaintiffs further assert that because the complaint alleges that Defenelani$gul tle employees
to engage in unlawful acts against Plaintiffs and that Defendants in facia¢éteé or policy of
engaging in unlawful acts against Plaintiffs, the Court can reasonably inf&etemdants knew
that the employees were engaging in unlawaftivities.

At the September 19, 2013 case management conference, Plaintiffs withdrew their
negligent supervision cause of action, so the Court DENIES Defendants’ motion tssdisisi

claim as moot.
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3. Campbell’'s Section 17200 Claim

Defendants argue @h Campbell does not have standing to assert a claim under Cal. Bus.

Prof. Code § 17200 because Campbell has not alleged an economic injury attributable to
Defendants’ alleged conducthe Court again begins with a description of the relevant law and
Campbell’'s allegations before turning to Defendants’ argument and Campbell’s response.

Section 17204 provides that “[a]ctions for relief pursuant to this chapter shall beyteose
exclusively in a court of competent jurisdiction . . . by a person who has suffergdimnfact and
has lost money or property as a result of the unfair competition.” Plamiifés (1) “establish a
loss or deprivation of money or property sufficient to qualify as injury in factecenomic
injury,” and (2) “show that that economic injury was the result of,aaised bythe unfair
business practice . . . that is the gravamen of the clafwikset Corp. v. Super. C61 Cal. 4th
310, 322 (2011).

California looks to federal law to interpret the “injury in fact’raknt. Id. “Under federal
law, injury in fact isan invasion of a legally protected interest which is (a) concrete and
particularized; and (b) actual or imminent, not conjectural or hypothetiddl. (quotingLujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992)). As to “economic injury,” the California
Supreme Court has observed that the “economic injury requirement is qualitativelyastoictive

than federal injury in fact, embracing as it does fewer kinds of injuriés.*If a party has alleged

or proven a personalized, individualized loss of money or property in any nontrivial amoant, he

she has also alleged or proven injury in fadtl” The economic injury must come “as a result of
the unfair competition.”ld. (citing Cal. Bus. &Prof. Code § 17204)This element “requires a
showing of a causal connection or reliance on the alleged misrepresentatidnitation
omitted).

Campbell alleges that the “purpose in videotaping is to record the treatment alsahim
SAC 1 79. Capbell alleges that “[a]s a direct result of [Defendants’] harassment,” Carfipdel
been required to keep her camera turned on for extended periods of time in order . . . to captl

document Defendanisic] assaults upon her and other antidsl” Campbell further alleges that
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as a result Campbell “has been forced to purchase significantly larger, afidasigg more

expensive memory cards for her camena.” Campbell also alleges that as a result of Defendanits’

actions, Campbell has suffer&gmbarrassment, humiliation, mental suffering and emotional
distress.” SAC 1171, 77.

Defendants argue that Campbell’s allegations do not suffice to establisimgtimidhree
reasons. First, Campbell’s allegations of emotional distress suffesgdsdt of Defendants’
alleged conduct do not suffice as “economic injury.” Second, Defendants arguertipdtes
allegations fail to show “business dealings” between Defendants and Campbaeill. DEfiendants
contend that Campbell’s allegations of imayto buy more expensive memory cards fail to allege
that Defendants’ actions caused Campbell’s injury. Defendants spégifioait to Campbell’s
failure to allege that Defendants’ alleged interference changed the lengttredhét Campbell
needed twideotape the animal walks. According to Defendants, Campbell has not alleged th3
Defendants’ alleged actions have required Campbell to use more memory andrtipis(Cs
decision to purchase larger and more expensive memory cards was not causeshtgridef
actions.

Campbell first responds thEtviksetdoes not include a “business dealings” requirement.
The Court agrees. As the California Court of Appeal observedunOffices of Matthew Higbee
v. Expungement Assistance SemmsitherkKwiksetnor Clayworth v. Pfizer49 Cal. 4th 758 (2010)
-- the California Supreme Court decision in which the “business dealings” langsagepeared
-- grafted a “business dealings” requirement onto causes of action under Section 17200. 214
App. 4th 544, 561-62 (2013). The lack of allegations of business dealings between Campbel
Defendats therefore is not fatal to Campbeltlgim.

Campbellnextcounters Defendants’ challenge to her standing under Section 17200 by
pointing to Campbell’s allegations of having been required to purchase larger and peorsiex
video cards. Campbell alleges that she purchased the additional memory to “captureiar@hto
[Dlefendants’ actions.” SAC  86. Campbell further alleges that Campbéibdas “keep her

camera turned on for extended periods of time” to document Defendants’ allegesihieara
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SAC 1 79. An economic injury need not be substanKalikset 51 Cal. 4th at 324. Campbell’s
allegation that she spent money to purchase more expensive memory cardspliésers an
economic injury.

Defendants replthat Campbell asserts that Defendants’ alleged conduct in fact forced |
to forego videotaping. Campbell’s allegations, however, state that she had tovidesgaping
the animals, not that she turned off her camera or that she stopped videotagethait SAC 11
40,57, 71, 72, 77. Defendants’ argument thaBAE does not support Campbell’s assertion tha
she needed increased membegause she was videotaping for a longer period oftherefore is
unavailing.

Defendants also argue that Gamell would have videotaped for the same amount of time|
and therefore used the same amount of memory regardless of Defendants’ &xienslants
point to nothing in the SAC that supports that Campbell would have videotaped the same len
time regardlessf Defendants’ actiomd Campbell alleges that as part of her activism she
“videotape[s] the living conditions and treatment of the animals while they are traithéeing
loaded and unloaded from the train, and being walked to and from the arenas.” SAC { 27.
Campbell also asserts that because of Defendants’ alleged conduct, she keepsraasrcéon
longer periods of time than she would if Defendants did not engage in the allegathieatas
SAC 1 79. Taken as true, Campbell's need to keepdmera on foan extendegeriod of time
and her need to purchase additional and better memory cards to sustain videotapibtefayttha
of time were the result of Defendants’ alleged unlawful actiofifie Court finds that Campbell’s
allegations suffice to support a finding of standing under Section 17200. AccordinglydBetfs

motion to dismiss Campbell’'s Section 17200 claim on these grounds is DENIED.

1 campbell does not contettuat her emotional distress and embarrassment allegations constit
injury under Section 17200. The Court therefore does not address Defendants’ arguments
regarding whether those allegations support standing under Section 17200.
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4. Campbell’s IIED Claim

Defendants argue that Campbell’s claim for intentional infliction of emotional distres
(“IED”) fails because Campbell fails to allege condigtDefendantshatis “extremeand
outrageous” or that her emotional distress is “severe or extreme.”

The elements of the tort of intentional infliction of emotional distress'él) extreme and
outrageous conduct by the defendant with the intention of causing, or recklesgdisféga
probability of causing, emotial distress; (2) the plaintiff’suffering severe or extreme emotional
distress; and (3) actual and proximate causation of the emotional distressdefmdants
outrageous conduct.Hughes v. Pair46 Cal. 4th 1035, 1050 (2009) (internal citations omitted).
To be “outrageous,” the conduct must be extfeme as to exceed all bouradshat usually
tolerated in a civilized community.Id. (internal citations omitted):Liability for intentional
infliction of emotional distress does not extend to mere insults, indignities sthaeabyances,
petty oppressions, or other trivialitiesld. “Severeemotional distress means emotional distress
such substantial quality or enduring quality that no reasonable [person] in digbtzeety should
be expected to endure itltl. (citation omitted).

The Court considers whether Campbell’s allegations suffice under the “outrageous
conduct and “severe emotional distress” prongs in turn.

a. “Outrageous” Conduct

To support her IIED claim, Campbell points to her allegations that Defendantseand t
employees pressed ropes against her and caused ropahilenSampbell was attempting to
videotape during the animal walks (SAC 41, 43); that using the ropes, Defendats force
Campbell into a barrier, resulting in injury (SAC | 75); and that Defendants andrti@oyees
shined laser pointers into her eyes and into her camera while she was videb&pmgals
(SAC 11 45, 46). Campbell also offers factual allegations arising out ofrerc@et encounters
between Campbell and circus personnel. Campbell asserts that as a result cirfidetamd their

employees’ alleged actions, Campbell has suffered “emotional distres¥idkdieen lasting and
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severe.” SAC | 78. Campbell states that the alleged conduct specifically cangalael “severe
stress and anxiety, depression, and loss of slddp.”

Defendants argue that Campbell’s allegations do not state actions that amount to
“outrageous” conduct. The Court finds tisfendants’ allegeghysically threatening behavior
with the ropes and the laser pointeosistitutes'outrageous” conductSee Kisskey v. Carpenters’
Trust for S. Californial44 Cal. App. 3d 222, 230 (1983) (finding that threats of violence to coe
behavior was sufficiently outrageous to state an IIED claim). Dismisshesa grounds therefore
IS not warranted.

b. Severe Emotonal Distress

Defendants alsdisputethat Campbell has asserted the requisite emotional distress to st
a claim for IIED. The Court finds Campbell’s allegations regarding the enabtistress she
suffered do not suffice to state a cause of actiollE®. Campbell asserts that she suffered
“severe stress and anxiety, depression, and loss of sleep” and that hes dasresen “lasting.”
SAC 1 78. Even taken as true, Campbell’s allegations do not indicate that she sufferedtbuf
severe emtional distressHughes 46 Cal. 4th at 1051 (holding plaintiff's asserted “discomfort,
worry, anxiety, upset stomach, concern, and agitation” were insufficient to shatoeah distress
was “severe”)see also Lawler v. Montblanc North America L1204 F.3d 1235, 1246 (9th Cir.
2013) (holding that “anxiety, sleeplessness, upset stomach, [and] sometimestmibsiaes . . .
alone do notise to the level of ‘severe’™ (alterations in originaljlthough Campbell adds the
word “severe” to her complaint€ampbell nevertheless offers only conclusory allegations
regarding how her alleged injuries rise to the level of “seve®eé Schultz v. Stericylce, ndo.

CV F 13-1244 LJO MJS, 2013 WL 4776517, at *8 (E.D. Cal. Sept. 4, 2013) (finding allegattion
“pain and suffering, extreme and severe mental anguish, and emotional dvtness fact to
support such symptoms or conditions” failed to meet “severe emotional distresg). pron
Accordingly, dismissal of Campbell’s IIED claim is warranted. Bec#usadeficiency could be
cured upon amendment, leave to amend is appropriate. Thus, Defendants’ motion to dismiss

Campbell’s IIED claim is GRANTED with leave to amend.
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5. Assault and Battery Claims as to Stuart and Bailey

Campbell brings both an assault and a battery claim against Defendants. BEgsiibly
a battery claim against Defendants. Stuart and Bailey individually move to sliGamspbell’s
assault and battery claims and Ennis’ battery claim. The Court begins wittifiSldattery
claims before turning to Campbell’'s assault claim.

a. Battery

“A battery is any intentional, unlawful and harmful contact by one person with thepe
of another.” Ashcraft v. King228 Cal. App. 3d 604, 611 (1991). To establish a claim for batter
a plaintiff must show: (1) that the defendant made contact with the plaintiff withtém to harm
or offend; (2) that the plaintiff did not consent to the contact; and (3) that the plamitharmed
or offended by the contac6eeBoyd v. City of Oaklandt58 F. Supp. 2d 1015, 1051 (N.D. Cal.
2006) (citingAshcraft 228 Cal. App. 3d at 611). “Liability may . . . be imposed on one who aid
and abets the commission of an intentional tort if the person (a) knows the other’s conduct
constitutes a brehof duty and gives substantial assistance or encouragement to the other to
or (b) gives substantial assistance to the other in accomplishing a tortiotisunestie person’s
own conduct, separately considered, constitutes a breach of duty to the third pAtsimB. v.
Escondido Union Sch. Distl49 Cal. App. 4th 860, 879 (20Q@mission in original) (internal
guotations omitted). “Mere knowledge that a tort is being committed and the failprevent it
does not constitute aiding ande#ting.” 1d. (internal quotations omitted)As a general rule, one
owes no duty to control the conduct of another,” and thus “a supervisor is not liable to thesl pd
for the acts of his or her subordinatesd! (internal quotations omitted).

Stuat and Bailey argue that Plaintiffs’ allegations fail to identify Stuart and Bafld¢lea
actors who committed the alleged battery and thus Plaintiffs’ battery claims sleadikhbssed.
In the body of Plaintiffs’ battery cause of action, Plaintiffegdl that “Defendants’ actions as
alleged in striking and tying Plaintiff Campbell with ropes and in shining lag@slinto her eyes”
constitutebattery. SAC | 128. Plaintiffs further allege that “Defendants’ actioaBegged in

throwing sticks at Riintiff Ennis and striking him, as well as causing their ropes to collide with
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Ennis’ body and property” alsmnstitutebattery. SAC § 129. Stuart and Bailey argue that
because Plaintiffs have not specifically identified Stuart and Bailey asttira@mmitting the
alleged actions, Plaintiffs’ battery claims fail.

Plaintiffs counter that the complaint includes specific allegations that Stuesbiadly
used his body to push and block [Campbell] as she tried to walk and videotape.” SAC { 52.
Court finds this allegation suffices to meet the first element of Campbkllia against Stuart for
battery. People v. Mansfield200 Cal. App. 3d 82, 88 (1988) (noting for battery claionce
against the person is enough; it need not be violent or severe”). Campbell furthersiiege
not consent to being touched (SAC { 52) and that she found the touching “offetisue)y
satisfying the second and third elemer8\C § 72. ThusCampbell has alleged sufficient facts td
state a claim for badty against Stuart.

Although Plaintiffs failed to raise the point, the Court notes that Ennis likewissdtad a
claim for battery against Stuart. Ennis alleges that Stuart “gratibeds and “forcefully moved
him.” SAC § 53. Based on Ennis’ allegations, the Court can reasonably infer that Ennis did 1
consent to Stuart’s contadd. (alleging that as a result, Ennis “was forced to stop videotaping t
animals and redirect his efforts to avoid having his person and his property injured”). Ennis
likewise alleges that the alleged contact he suffered was “offensive.” SAC h&Z olrt
concludes that both Ennis and Campbell have stated a claim against Stuart for bate@puf
thereforeDENIES the motion to dismiss both Plaintiffsgtteryclaims against Stuart.

To support their claim against Bailey, Plaintiffs argue that the allegations that Baile
supervised Circus employees as the emplogessnittedbattery suffices to hold Bailey
personally liable for battery. SAC {1 43, 48, 56, 58. Supervision and the failure to stop espl
from engaging in intentional torts, however, are insufficient to state a claipatiery. Austin B,
149 Cal. App. 4th at 879 (holding that defendants could not be liable for failure to stop a battg
commitied by another because “[m]ere knowledge that a tort is being committed anduttectéail
prevent it does not constitute aiding and abetting”). The Court further notes that teetiteleatt

Plaintiffs seek to rely on Stuart’s supervision of employeasipport their respective battery
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claims, that reliance is equally misplaced. Based on Plaintiffs’ allegaBtunesit’'s supervision
does not give rise to a battery clag@ither See id.

Because the only allegations against Bailey stem from his supervision 0$ €Employees,

the Court DISMISSE®othPlaintiffs’ battery clains against Bailey. Plaintiffs assert that Plaintiff$

can addactual allegations to support themttery claing against Bailey. The Court therefore
grants Plaintiffs leave to ametiiese claims
b. Assault

The Court turns now to Campbell’'s assault claim against Stuart and Bailey. dlampbe
assault allegations mirror her battery claim. “Generally speaking, antasssademonstration of
an unlawful intent by one person to inflict immediate injury on the person of another ¢ésentgt
Plotnick v. Meihaus208 Cal. App. 4th 1590, 1603-04 (2012). “[W]hile apprehension of that
contact is the basis of assault . . . mere words, however threatening, will not amouassaidt.”
Id. at 1604 (quoting 5 Witkirbummary of California LawTorts, 8§ 383, pp. 599-600)The
elements of civil assault are: demonstration of an unlawful intent by orengermflict
immediate injury on the person of another then presedatdin v. Wal-Mart Stores, Inc813 F.
Supp. 2d 1167, 1178 (E.D. Cal. 201As with battery, a defendant may be liable for assault ung
an aidingandabetting theory if the defendant “substantially assisted” the intentional tibthe
defendant’s substantial assistance in and of itself amounts to a breach of a dbisdtpaaty.
Austin B, 149 Cal. App. 4th at 879. Knowledge and an accompanying failure to stop the assg
not establishiability. Id.

Campbell alleges that “Defendants’ actions as alleged in striking and tgimgfPwith
ropes and in shining laser lights into her eyes deliberately and intentionakky pkaintiff in
reasonable apprehension of harrBAC § 125. Stuart and Bailey argue that the factual allegatid
regarding contact with ropes during the animal walks and laser pointers bied s\Campbell’s
eyes on which Campbell bases her assault claim do not state that Stuart anddBaaly
performed the alleged actions. SAC | 125. The Court agiéesSAC alleges that Stuart and

Bailey supervised Circus employees while the employees engaged in tims.a&AC 9 43, 48,
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56, 58. Supervision, however, is not enough, an@® &€ doesnot allege that Stuart or Bailey
“substantially assisted” the Circus employees to engage in an assault on [Campbe

Because Campbell has not pleaded sufficient facts to support her claim for agasst
Stuart or Bailey, the Court DISMISSES Campibedssault claim. Campbell asserts that she can
add factual allegations to support her assault claims against Stuart aryd BageCourt therefore
grants Campbell leave to amend her assault claim.

B. Motion to Strike

Defendants move to strike paragraphs 28, 31, 33, and 47 from the SAC. Defendants 4
that because the factual allegations in paragraphs 28, 31, 33, and 47 fall outside e¥an¢ rel
statute of limitations, the allegations are immaterial and thusdgheustricken. Plaintiffs do not
dispute that the factual allegations in paragraphs 28, 31, 33, and 47 fall outside of the statute
limitations for Plaintiffs’ claims. Plaintiffs respond thatverthelesallegations of acts outside of
the statute ofilnitations aranaterialto showing that Defendants have a policy and practice of
harassment against Plaintiffs, that the allegations show Defendants’ knoatetiggent, and that
the allegations provide context for the Section 52.1 claim.

The allegéions of actions before the statute of limitasamne relevanto Plaintiffs’ suit
especially giverPlaintiffs’ “practice or policy” theory of liability. The Court therefore nahsay
thatthe factual allegations “have no possible bearing on theduljatter of the litigation,” such
that striking the allegations is warranteBown v. Hain Celestial Group Inc913 F. Supp. 2d
881, 888 (N.D. Cal. 2012). Accordingly, the Court DENIES Defendants’ motion to strike.

IV.  CONCLUSION

The Court DISMISSES®iith leave to amen@Ilaintiffs’ Article I, Section 2 claim;
Campbell’s IIED claim; Plaintiffs’ battery claim against Bailey; &ampbells assault claim
against Bailey and Stuart. The Court DENIES Defendants’ motion to dismiss Gbsrpéetion
17200 ¢aim; Plaintiffs’ battery claims against Styaahd Defendants’ motion to strike. The Cour
DENIES as moot Defendants’ motion to dismiss Plaintiffs’ negligent supengton in light of

Plaintiffs’ withdrawal of this claim.
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In light of the parties’ agreement, the Court also DISMISSES Plaintiffshslagainst
James Dennis and Matthew Gillett.

The parties have also agreed that if the Court dismisses with leave to ameniffsRtean
amend the complaint in line with this order and to add recettdballegations but Plaintiffs agree
not to addhew causes of actionlhe Court adopts the parties’ agreement. Plaintiffs shall fourte
days to file an amended complaint in line with this order and with the more faceral
allegations that are trseibject of Campbell’s motion to supplement. Plaintiffs shall not add any
new causes of action. Thus, the Court DENIES AS MOOT Campbell’'s motion to supplement

At the last case management conference, Plaintiffs indicated that Plaintifésivian
substitue a negligence claim for the negligent supervision claim, to which Deferctants
agree. ECF Nos. 118, 119. ThB#intiffs must file a motion for leave to amend the complaint t
add a negligence claim.

IT 1S SO ORDERED.

Dated: April 7, 2014 #- %
LUCY OH

United States District Judge
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